
v\'

:snqrd (sfrtr) al q,r{rfrq,Ar*q aq o=i frr +-r gitr rerq lra'::
O/() THE COMMISSIONER (APPEALS), CENTRAL GSl'& EXCISE,

@fio na, * rtg ff ltEd t 2"4 Ftoor, (iST Bhavan,

ts 6t+ ft4 1t5, / Rarr: Course Ring Road.

1lnr6te / Ra i kol - 360 00 I

Email: cexa mail.comlsra kolfe-

Tele Far No. 0281 - 21.i195212411112

pnroN
. J'IAT.|lunnxm

rM er+, q. ff. eanr i
6 afra 7 w-56 1is*,

Appeal / File No

v2l tat lB\rRl2ot?

qa:nilr o I

O.I.O. No.

IOO/Ac/Stax/Div I 20 16-17
{o*\b

fuar+l
Date

L7.O3.2017

q 3{ffg yrist fgql lorder-ln Appeal No.)

yrter 6r fudr6 '

Date of Order:
10.o1.2014

(A)

(i)

BH V-EXC US-000-APP-89-20 I 7- I 8

art 6ri SI arts /
Date ol issrre:

r7.o1.2018

TT

tI

Passed b1'Shri Gopi Nath, Additional Director General (Auditl, Ahmedabad Zonal Unit,
Ahmedabad.

3lfu"g-rdr ssqr qetr.rb-+.i.9. (a-a.ff.) fuab rrs.t..r.rrr S qrr ce df5 3ifrrs $r]sr €.
o9/1.fle-qg.A. ft.Jai+ rr,.rr.qotie *'gr+mur f,,fi rrtfr arrr, 3{T{ +5rBhro EfiB-c,:rfrdrera

*frd {A-c +t r?.a ofrff'+q rea,y #r !.T{re,,, idrq t{K ga nfufr4a rqvu €t rrm r,, t
3iil&d nS €r at :rffi * l;d?i d siriar crR'd 6{* + r*q t :rq-d c.rE6rt fi sq ji B-++a

f+r+r aqr t.

In pursr,ance to Board's Notilication No. 26l2017-C.ir.r.(N1') dated 17.10.217 read
rvith Board's order No. 0512017 sr dated 16.11.'2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad zonal unit, Ahmedabad has been appointed as Appellate
AuthoritY for th,: purpose of passing orders in respect of appeals filed uncler section 35 of
Central Excise A.ct, 1944 and Section 85 of the Finance Act. 1994.

3IcT 
^3lg+d/ 

€gad }Iqf,d/ 3q{f,di €ETq6 3rrz|f,d. +n.ftq Jiq|6 er6/ €-dr6{. {I=r6tc / drffirrR
I zrrtfiqfrl rot tq-qRfua wt"qe rtrr fr qffia: I
Arising oui ol above mentioned olo "issuecl by Additional/.Joint/ Deput.y/ Assistant
Commissioner, ()entral Excise / Sen.ice Tax, Rajkot / Jamnagar / Gandhidham :

3r+ffi-dt & gF-erft 6r al'I \rd' .ldr /Name & Address of the Appellants & Respondent :-

M/s Gujarat Maritime Board, Ship Breaking yard, Alang Dist Bhavnagar

q:Bl"lO ,La ]" 6tt aqEa ffitua att d 
=q+ra 

qreorir I qrtun{ur t {rqsr
]rqId qr{{ 6{ sdmr Ft/

{"y.!.r-Ep! esclevcd b,r this order in Appeal ma,r' lile an appeal to the appropriate authoritvrn I he lollo\\'tng \, a\.

fiFr et6 ,+ffir ,aqrq el6 lcr
yfuftfa. ,tq44 ff trrr-.rsB +
B'qfrfua wro fi ar ss-fr t t/

*-616a Jffiq ;qrqrftrorwr + cfr- y{-d, iffiq 3;c14 sl6
rrna uE Fc.a nEG-qq, tsga fi qRr 86 + :t+ld

Appeal to-custonrs, Excise & Service Ti5{nneilate Tribunal under section 35B of cEA, 1944
/ Under Section 116 of the Irinance Act, I99+ an appeal lies to:-

d"fl-flq {FqIq t uaRra s:{t Hr,ri fi-ar r5a, iffiq riqraa et"..F (d e-dr6{ 3Tffiq
-qrqrEl6{ur +I fails q]-d. nFc 6di6 a 2. 3rr{ * "T{a. r-g ffi. 6t ffr "arfr aGq u
Th.e special b-ench ol.customs, Excise & Sen rce tax Appellate'Tribunal of west slock tJo. z,R.K. Puram, Nelv Delhi in all matters rclating to classifi'cition and valuation.

3qt-+d qffEts( t(.r) S dirrr rrt' yffi fi 3londT alq €?t 3rtrd gaT et...F, i;ffq r.qr erel (rd
tdr6{ }ffiq ;urqrfu+-{ur^(md) 6t cfi'qa e}*q frE-6T <fidrqj #, ;ffi ,ra-='3le?i
]r6ffErdrd 31' " ? t, +l fi ilrfr !T R, I i
To r he wesr regio'ral bench of cusroms. Excise & Scn ice Tax Appellare Tribunal {cESTAT, ar.2"r Floor. Bhaiimari Bha*an. Rsanr:a RrrincJiSia':.isd0 r'6 in idse of uppiiiibifrfrir-,l. u"menrioned in pari,- l1a; abor.e

(ii)



(iii)

(B)

Jfffi-q;qlqrfu-6{nT t saxT nfia qroa aG * frq.i-fi-s' i?qr( ?tE 1nfia; F{+r+dt, zoot,
t G-{q 6 fi rd:rtd fuilfrd B-q ard tq{ en-s +t qn cfut 6 a3 B-ot orar qG(' t f+}' t
oq t +-q rro cF + onr, a-A Jiqr( arr;q fr ai,a .;qrfr 6t Ff4 Jik rlrqT arqr rCrar. tw s

ars qr rg$ 6-rI. 5 dr€I 5ca' qr so &ro tw d6 3,Rlclr 50 ffiu sqr €' 3{fu6" t d rmr: ...
'l,ooo/- sqi, 5,000/- sqt 3r€rdr 10,000/- $qd +r frtffra tqr ?l(*F A cF €drd +tt fttlift-a
qE +r srriard. FdE-d Jfi-Aq "qrqritflq 

st qnsr + fldtdq {B"€rR t arq t ffi et

drtFfr+ d-+ + t-+ rqm arft ffi-a d-6 gFFc (.IRI F6-qr drfl qG(' r {ftiffd SrFc +l slrklrd.

d-+ 6t w srrcr fr dar qTGq il6T {dft-d 3ts-& ;qrqrfu'+trt fi tnor Rra t t erlra-srlst
(€ Jfr'+0 t frq 3nid-d-.rr + sRr 500/- sc('6r Fql'Fd Ttr ilfrI rrar ilrn ll

The anoeal to the ADDellate Tribunal shall be filed in quadruplirate in form EA-3 /.as
"ii"ciibed 

under Rul'e'6 oI Central Excise {Appeall Rules, 2001 and shall be acqol4panled
5;;ii;i" o]-ri'r{:liictr' di teatt -str<iula uF-ii<trfibanied br a lee o[ Rs. 1,00Q/- Rs.$o00/-.
RB. 10.000/ uhere amounl of dutl demand / inferest /penalt\ lrelund !s qpto 5^ Lac.' 5 -l-ac lo
5'0 ;'C;n'd itjirve 5o LaC relpe-ativeli'-in itie form cjf crosshd bank dqafi in. favour.of fsst'
Resistrar ol branch o[ an\ nominaled'public seclor bank ol the pl4cc wlfSre the-bench ol an\
nofrrinated oublic secror bank of the place \\here lhe bench ol the lnounal ls sltuateo
A;;iiC;iion fiide for erant oI star shall be accompanied bt a fee of Rs. 500/-
sqldfq ;qrqrttlm-{nT # IIqe{ Jrqff,, fa?d 3{ftil;I{fr, I 994 fir qm 86(1 ) fi 3kFrd €-dr'F{

Fqq-qrd, 1994, t ft{q' 9(1) h raa Btfft-a cq-d s.r. s A ER cfrql *. 6t or trA;fi ad tfl+
srrr B'{'3rTeil fi B.f,d 3# Sr qm d, 3s'6r cfr Hiq fr Tidrd 6t (rdfr t r'+ cfr c-J{rft-a

d'fr qrfr1r) JilT 5-rn t ra t 6{ (16 qf6 * HRr, rrdr +dl6{ 4I air ,eqra 6r qirr 3it{ ilrnq1

rrqT aalai. Fc(t 5 drg qr rs$ q;fi, 5 drcI 5qq qr 50 dr€I 5q(r d'F 3{Tdr 50 dr€I 5c(' t
srm-+"6 6 rqrr, t,ooor- 5qS, 5,000/- 5qS 3ierdr 10,000i sqt or iiqitra sqr sl6 6I cfr
ii*a,.ti F*rtitd iid +r ffi,1r'sfr-d;m-aqJrvrftqloT 6r tirsr * tEIqE"{E'€R +
# t mO sfi fldfiaa; af* t t'+ rqnr artt ffi*f, d'6 grrc q.IRI l*-qr -Irar qrftv I tidfoa

$qz sr e]?iF]a. d'+ 6r rs snsl fr ffT arfdlr -Idr'{iie-d 3+ifdrq;qr{lfr"srur SI enET Rrd t I

irrrra gn&r (Fe itrf0 fi ht vrira-c-{ i inc{ sool scq mr Ftffrd ?rd rlt rrar ilm ti

The aooeal under sub section (l)of Section 86 qflhe Finance Act. 1994. to the- Appellate
+;l'h'i#ii'Sh;il'i;" tiitl - 

'.j iraiiiubiiirli-i" Foirn S f.5 as piescnbed un-der Rule.e(.1J'or the
Sli,i"i*r#'n-rrI;. "ib"94.'.id:SffiIi tri'icibm rji n i"d bv b cbpv of the order appealed against
i'.;;';i;Hi.ii 

"'h11t 
tie ib.tihe,i'iop'j,na 

-Shbuta 
be 3ccompanieo uy q lees.6J-,\s lo00/

fiiieri the'i'riiou nt oI sen ice rJ* ETi f.?ir d;;; irdeA &-f6nal y. levigd ol Rs. 5. Lak],rs or less.
Rs 5OOO/ rvhere the amount of service la-x & interest demanded & pqnaltv levled ls more
iil;;"fi;d lakhi-bui not exceedins, Rs. Fiftr Lakhs, Rs l0'000/ \\here the amount ol -servrce
i"i'il, 'i, riii"i'.i.frii,,i.a 'il, -d"ii!tii:l"iriia 

,s''noi...rtran'nrr( Lakhs rupees. in the -fo-rm of
;ffi.::i'i);;i'd;i;in-i;';ui,jiiti Aiiiir.iri ii;sis]ili: of the 6enctr ot nomjnated Public
b"7i3i-eilti'rii'h-; ;iu;;'iiii.;. iii; b;;;h-;i rrifiuri'al is situateo / Application made for

iiant'oistiv s6all be ac.ompanied br a fee of Rs 500/-.

(i) E;a nfrA'"q-e, 1994 6r qr{r 86 61 3c-trRBfi (2) (rq (2A) + 3rcFtd d-;t 61 4fr 3iq'd, fiflq;{

ffi, 1994, fi F-{n 9(2) (r{ 9(2A) fi a-ea frtrtfr-a 5FEI s.r.-7 ii ffr or s+i?fr qti vs& st"T

:nqra, idrq Jiqra ?1E; 3T?rdr 3rq-4d 1sfi-61 |ffi+ 5.qrd eIffi rqRr crfrd snerr ff cftqi

t-#* +t (rdfr €' a6'c'F carfi-d "d-fi qrfrql lit{ 3tT .{4-d eanr r6FFF 3{r{Fr.I sT dr TT1'
aidiq racr( afe;/ fdrc'{. d-Jffiq ;arqTE-fiur +} xfr-d-d d-$ +-ai q;r ftefl *} ard vra?t fit

qfr efr flEr t-€d-rd 6rff 6tJff I /
The appeal under sub section (21 and (2A) o[ lhe section 86 the Frnance Act 1994, shall be

nieO lfi'ror ST.7 as presr.rib.a'uiOeidutd 9 {2) & o{2A) o[ rhe Sen ice Ta-r Rules' 1994 and

it"ff 
-U" 

accomoanieb Uv u .onr: oi o.dei or Coinmisiioher Central Excise or Commissioner.

diiirii f..i"i'lnpii.Ir"'f t-" ,ii 
":t 

i.tr strait bi a cerlilled copy) and copy of the order. passed

6, ini' Co.-i.sioner 
'aurhor"i)irg ih.-Aiii.tanr Commissirini'r o1 .pefulf Commissioner of

Central Excise/ Senice Tax to file the appeal before the Appellate'l rlbunal'

$-nr arE;. il*q ricrq qrffi (rE tdrq;-{ 3q-frq qlfu'+-{uT (ffi) + cF 3rffi * arrA fr #ffq
r.o"irm 3{eC., 194'4 ffr tlrr 35\rs + 3iilfrd., ;n ffr ffiq:rEfr"q-q, 1994 6r qRI 83 t
$add "d-dr6{ +} m aiq Sr Tr$ t, 5{ 3{r*r * cfr Jfidrq' qrfu+{ut d' 3trf, +-{i {EF:I 3aqrd

irmltqT *-{ FrzT t t0 
^cfrard (iO"z"), rs anr ua q*lar ffii{ t. qt qataT. u-q t-u-d _il.iar

+"tca t, fir Trrf,rd fu-qr ;1K'. elrt 6u 5v qT{r t fud a-sr fu ori a,;h 3{qm1 tq o1ft aq

rG w('q a,P6 a dt
idrq 3.qrq rra ud t-or+r * 3iE?td '417T fua rRr llEF- fr fr-a qnft-a t

(i) qRr 11 * + tiFia {65r

(ii) Qalc w+r 6r fr 4$ ,rf,a {rla}

iii;t ffir sff ffi t F-{q 6 t sioJra iq {64
- sers q-6 f+ rs trr{r t. crfirrd ffiq (d' 2) :rfrG'cq 2014 t 3{t1i?T t $ ffi JS-eq

wffi + {rq&T f{q(rti-fr €rrrd 3rfr q?i 3fifr +i eq a& d-ntl

For an aooeal ro be filed before rhe CESTAT. uncler section J5F of the Central Excise Act.

i;if *f#H'[, iiso;il;a;;l;;irielo-s-e."ice r& under section 83 of the Finance fct, 1ee4,

". ,"rfrr'"iri,i;i ihi" .;a;;;i,;ti iie-uet"r" rhe Tribunal on pa\menr of l0oi, of the dut)

el-T#i;,i ;B?,;;1..;ii:;;;i;i.,;;;p;;iii;i";n'ti'p'r" orpenili' uherepenaltlaloneisin
;iJ;;i;, i.."iOfal},. ornou"' oi"pi.-i?pot,i pitoUt'i rtould'be sttirject to d ceiling ol'Rs l0
Crores.

UnderCentralExciseandServiceTa-r,"DutyDemanded"shallinclude:
lil- 

-- 
amount determined under Section I1 D;

lilr 
^-or-rnr 

of erroneous Celllat Credit taken:
l;;ir ,imount oarable under Rttle 6 ol the Cenvat Credrl Rules

- o.l"')ia.a i;;;t;; ?;"i-h; p;;.' i;l;i,; ;l rhis se'tion shall not applv to the stav

aoplication and appeals p""ii.J';f5;;"i-ri'ri,p""iriil'rriiio"ii: piio',o tr,. idoi-.."-.'" 'if
thi Finance (No.2) Act, 2014.

(ii)



(c) ena srfirt +t c-dtqtur 3ni{d :

Revision aooliEation to Government of India:
ig jfihr 6I qFfiHuT qE+r trgfrEa frrrd i, i,fiq r.qrd rga ufrft+a. 1994 ffr t]RI

35EE +' crrq tldfi + nd?td rr+t sfua. elrd tr{fiR. qrftTUT ilda;r 5+€. EE F{rilq. {rsg
fr?rTq, d?n aB"ri$-{a frc srd-d. {-fl-( arf, aS hcfi-r r"ooor, +t Aqr srai qTf6('r I
A rerisron anolication lies to the Under Secretan. to th(- Governmenl of India. Revision
Aoolication []h:t. Ministn of Finance. DeDartment oI Revenue- 4th Floor. Jeevan Deeo
Buildins. Parliament Street. Neu' Delhi-110001. under Section 35EE of the CEA l9+4 ih
respect'-of the fo lovr ing case. governed hr [irst proriso lo sub section (llotSeclion 358 ibid:

qfr qrd * G;fr a-+sra + Frffd fr, ir6r {fifrrf, G;fr am +} E S sr'{@ri t srsR 116 f qrcra-a

fi dlna qr G6m #q'srrsr] qr ful Effi't'+ rsx _ilF fr fit rsq 116 crrrrqd t efrra, qr E;fr
?lsr{ {6 t {n $#RUr fr qm fr r{rFFrsr fi d'iTr. fufr +rriri qr fuft s]-ETT ,16 fr Hrd t ilm-{rl;r
i qrid fru
ln case of anv lc,ss of goods, where the loss occurs in transit from a facton to a warehouse or
to another facton or Trom one rlarehouse to another during rhe course bf processing of the
goods in a warel buse or in storage rvhether in a facton'' or in"a warehouse

alrra t sr6{ fu+fr nog qr st{ +t fua +-r G ara *' EMuT fr r-+ra wt qrfr T{ e{tl 4g
affiq i.qr r1a; * uc (ftd-q + qrqn *, d nrra t Em Hr {T,sf ,ir afd +t Grqtd 6I aTfr tl
l"r'
ln case of rebalt of drrtt of excise on goods exnorted lo an\ counlr\ or territon outside India
of on excisable naterial used. in the-manufaiture of the'goods rihich are eiported to anr
country or territon' outside India.

qft r.cr e16 +r ffi fsr' BaT firra + qr6{. iqm qr Tcra +) ara G-dra fr-qr rrqr tt /
In case oI g'ood s ,:xp"orterl outsidc India .xpori to Nepal or Bhrtrn. \\ ithout pa\ ment of'duty.

€fris-{d rflrq + rtcrefl af6'fi elrrdrf, t trr' d Eqe Arfic ts 3{frft{q trd Fr* EBf6
+ffrat + dd Fr;-q fr ,r€ t Alr fu aqrr ut :nr*a jy+e) t'-qrr Era :rffie. (a 2),
1998 6r qrr 109 fi rem F-+a SI aT{ artu Jrrdr +nrurftfr q{ qr dra fr qrtra fr('?rr'tu
Credit of an1 dutl allor|ed to l)e ulilized lo$ards Da\menl o[ excise dutr on final Droducts
qnder the piovisons o[ lhis Act or the Ru]es made lhere under such order is oasseh br the
Commissioher {Appeals) on or after. the dare appoinled under Sec. l0q of the Finance (No.2)
Act, I998.

3c{f4d 3nt{d frr d caqi crrr {iEqr trA,8 *, ;n fi ffiq 3irnda erc<F (}qril) h-q-4TT&,
2001, t B-qs s fi 3iildtd 88fr.. t, gs rirtlr + HEsrr * a oro + fud 6r ;rfi qTfu, i

3ct-+d 3rri{d fi srrr {-f, nrisr E Jrfi-f, snllr fi at c'frqT qcrra 6r arfr uR,r €T:r & +dq
r.crd ga^JrfuBqt 194^4 Sr qRr 35-EE h aCa trmift-a eJi;fi 61 3rdrq"fr t srr-q t atr qr
TR-6 ff cA +iar"r fi ardt arfrur 7
Th" above qpplici.tion shall be made in duplicate in Form No. EA 8 as specil'ied under Rule.9
ol cenlral.uxcrse (Appeals) Rules, 2001 (irhin 3 months lrom lhe date on rvhich the order
souRnt lo be appr aled aqalnst ts comrnunicated and shall be accomnanied bt l\\o copies each
of tfie olo and' ( t rdel-lij-Appeal. [t should also- be acCr]mpaniia 

'6i1-i 
i6pir rji iR b"tLdiliii

evidencing pa.\ m( nt of presiiibed fee as prescribed under Section J5 EE of CEA, 1S4q, u nii?i
Major Head of Ac( ount.

qaterur 3ni{i t srq ftraRfua Fnrtfta l1a 61 3rqTq?fr ff arff arfre r

- €ard {4#r (16 diu FqA { rs.t 6rr ft a sq-t 2oot.6t Trara Bqr ,* ,p uq 6rra
{6q atF fls sTt t ;+rdr 6i d} Fqt 1000 -/ 6r sr4inm fu-qr dfo I

The revision app ication shall .be accompanigd "br a [ee of Rs. 200/ \rhere the amount
involvecl in Ruriees One Lac or less and Ri. ltlOoi whei; l6e imouiri 'inuoiuiri i;';o;;'i6A;
Rupees One La'c.

qft W srht S q$ FFI yr&t +r var&r I d sS6 rfd 3rreer t ft(' s]6 sr sr?rd:a. 3q$rd
6zl t fu-qr drar ilfrti ffi dzq S ili w afr fi ft-or ,iff sT?i S iln-i t" Rr' qqfurfr rS+{
a-qrfuflTr +i tr+ :r{fa qr ffiq s{sT-d +f \16 }ri{d F6qr srdr t t / t., case, if the order
covers Yarious n rmbers of order in originai, fee for each o.l.o. should be Daid in the
4foresaid manner. nol wilhslanding the facl- that the one appeat io tf,e A"ppFtlint Tritru"al oilhe one aDDllcaltott to the ( entral G-o\1. As the case ma! be. is filled to aYoid scripioria \rork if
excising Ri. 1 lakt. fee of Rs. 1007 - for each.

{eTrsqilfua ;qrqrdrr t,- yfoF+a 1975. +' s1e-fr r fi 3l{sR {d yralr ud €?Irrd 3Illar f,r
cfr q{ Ainft-d 6 5i t'qg 6r -qfqrdq sftr fdErc "d:rr 6ar ffiir I 

( -. -'
One conr of annl cation or O.l.O. ad the case mar be. and ihe order of the adludicatinga.uth.orilj s_hall 'bea.r a court fee sramp of ns. o.S0'as pr;i"?lbed iild;;'Scfr;du'le i'T{1;rms ol
the Couit Fee Acl. 975. as amended.'

tq ifa., @q :iqq if6 aa t-dr6T 3rfr.&q;qrqrfu+rur (6rd FdO ftrqr+fi, 1982 * dfrtd
r.E rrfr sqFrd mqtl d sFlift-d 6{i drd fut fr ritr at eqrd sr+f{-a fu-qr arar Br Z

Attention is also in vltqd to the rulqs colering tlese and other related matters containLd in theCustoms, Excise arrd Service Appellate Tribu"nal tproceOure)-Ruiei,l-94t2.-*' 
-

(i)

(i,)

(iii)

(iu)

(u)

("i)

(D)

(E)

(F)
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ORDER-IN-APPEAL

This order arises on account of an appeal filed by tt//s. Gujarat Maritime Board,

Ship Breaking Yard, Alang, Dist , Bhavnagar (herein after referred to as 'the appellant'

for the sake of r:revity) against an Order-ln Original No. 100/AC//STAX/D|V/2016-17

Dated 17.03.2017 (herein after referred to as the'impugned ordei for sake of brevity)

by the Assistant Commissioner, Service Tax Division, Bhavnagar (herein after refened

to as the 'Ad.judicating Authority' for sake of brevity).

2. Briefly stated the facts of the case are that -

(i) the appellant are holding Service Tax Registration No.

AABCG6676LSTU7 for providing the Port Services and also availing Cenvat credit of

service tax paid on inputs, capital goods and lnput services under Cenvat Credit

Rules,2004 (herein after referred to as "CCR,2004). During the course of audit

conducted on 26.)2.2014, covering the period from April,2012 to tVarch,2013, it was

observed that the appellant had taken cenvat credit of Rs.29,44,244l- during the period

2012-13 as detailerd alPara-2 of the impugned order. However, on being asked by the

Audit team, the appellant failed to produce the lnvoices/Bills on the basis of which the

said cenvat credit,:f Rs.29,44,2441- was taken and also on being pointed out the same,

the appellant did not agree with the said objection. Thus, it appeared that the appellant

had violated the provisions of Rule 9(1) of CCR,2004 in as much as they could not

produce the lnvorces/Bills on basis of which the said cenvat credit of Rs.29,44,2441-

was taken and utili.zed and also the appellant failed to prove the admissibility of Cenvat

credit taken and utrlized as per Rule 9(6) of CCR,2004. The Range Superintendent also

from time to time requested the appellant to produce all the invoices/substantiating

documents on which the cenvat credit was taken and utilized but the appellant could not

produce the same. These facts culminated into issuance of a Show Cause Notice dated

01 03.2016 to the aopellant.

(ii) The Adjudicating Authority under the impugned order confirmed the

demand of wrongly availed and utilized cenvat credit of Rs.29,44,2441- and to be

recovered from the appellant under Section 73(1) of the Finance Act,1994 and ordered

for interest under Section 75 of the Finance Act,1994 and imposed penalty of

Rs.29,44,2441- under Section 78 of the Finance Act,1994 and a penalty of Rs.10,000/-

under Section 77 (1)rc) of the Finance Act,1994.

4
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3. Being aggrieved, the appellant had filed present appeal and later also filed the

written submission dated 18.12.2017 on the grounds interalia mentioned as under:-

(i) The appellant contended that they had made various submission and oral

arguments as well as produced the copies of the invoices raised by the service provlders

and the copies of GAR Challans on the basis of which the cenvat credit in question was

availed by them, before the Adjudicating Authority. However, the Adjudicating Authority

had clearly overlooked the same and mechanically confirmed the demand under the

impugned order. fherefore, the impugned order is non speaking order which has been

passed in gross violation of principles of equality, fair play and natural justice and hence,

the same is liable to be set aside on this ground itself. Reliance is placed on various

decisions of the hrgher judicial forum by the appellant in support of their contention.

(ii) The impugned SCN alleges violation of Rule 9(1) and Rule 9(6) of the

CCR,2004. Further, in the impugned order (Para-8.2.5), the Adjudicating Authority has

given findings thal the appellant could not produce the invoices/challans at the material

time and hence, denied the cenvat credit in question. However, the appellant contended

that at the time of hearing and with the copy of reply to SCN, they filed all copies of the

invoices and GAR-7 challans for verification. However, the same has been ignored by

the Adjudicating Authority. Thus, the appellant contended that they have fully complied

with all provisions of Rule-9 ibid. Further, as per Audit Report, the audit was conducted

only for one day i.e. 26.02.2014 and hence, inspite of the invoices/challans available,

the audit officers could not verify the same. The appellant had produced with the appeal

memorandum a Box file said to contain copies of lnvoices and summary of the

invoices; that the appellant had availed the cenvat credit on the basis of invoices issued

by the service providers. Appellant further, contended that in all other cases, they had

availed cenvat credit on the basis of GAR-7 challans wherein the service tax is paid

under reverse charge mechanism (RC[ttl).

(iii) The Adjudicating Authority has travelled beyond the scope of SCN in as

much as when it was held that from copies of the invoices, it cannot be ascertained that

whether the appellant have paid to the service providers for the services etc.; that SCN

was issued only on the grounds that they could not produce the invoices at the time of

Audit. The Adjudicating Authority has travelled beyond the scope of SCN for sake of

denying the credit that all the invoices were not produced by the appellant at the time of

audit and in respect of reverse mechanism, the challans dates are not mentioned in ST-

3 returns; that the copies of the ledger of the service providers were never asked for and

they had provided CIN details (which also includes the date on which the challan was

deposited for payment in the bank,) of all the challans through which the service tax was

paid. Further, the SCN never alleged of non-submission of invoice wise co-relation with

5

the invoices and ST-3 returns
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(iv) The Adjudicating Authority has erred in observing that the entries in

ST-3 Returns and details provided by the appellant are not matching and also the

challans date details provided in the ST-3 returns are not provided; that they had,.\ '

provided the details of all challans including dates thereof in Part- 'H'of the ST-3

Returns; that the payment details as designed in ST-3 Form never ask for date of any

specific challan; Further, the ST-3 returns do not ask for invoice wise details and hence,

this observation of the Adjudicating Authority is bad in law.

(v) As they had paid service tax under RCM through Challans, they can avail

credit on the basis of GAR-7 challans. However, the SCN alleges that they availed

cenvat without valid invoice in their possession and the Adjudicating Authority has not

given any findings on this submission of the appellant.

(vi) The input services of which credit taken are all eligible services for availing

cenvat credit.

(vii) Entire demand is time barred in as much as the SCN baldly alleged

suppression, misstatement as well as entire details of cenvat credit were always shown

in ST-3 returns filed and the unit was subjected to audit from time to time by the

department. Further, non disclosure of facts which is not required to be disclosed, does

not amount to misstatement. Reliance is placed on various decisions of the higher

judicial forum by tl^re appellant in support of their contention.

(viii) No penalty can be imposed under Section 77 & 78 ibid and similarly no

interest is chargeable. Further, Section 80 of the Finance Act, '1994 also applicable in

the present case. Reliance is placed on various decisrons of the higher judicial forum by

the appellant in support of their contention

4. Personal hearing was held on 18.12.2017, wherein Shri H.P.Singh Virk,

Chartered Accountant, appeared on behalf of the appellant and reiterated the

submissions of the appeal memorandum and also submitted the additional submission

dated '18.12.20'17 for taking into consideration while deciding the appeal.

5. I have gone through the appeal memorandum, written and oral submission made

during personal hearing. I proceed to decide the case on merits since the appellant has

made payment of mandatory deposit of Rs.2,21,0001- (7.5% of Rs.29,44,244l- vide

Challan CIN No.00053472004201701768 dated 20.04.2017 and thus, complied with the

requirement of fulfillment of mandatory pre deposit in pursuance to the amended

provisions of Section 35F of the Central Excise Act,1 944 made applicable to Service Tax

matter in terms of the Section 83 of the Finance Act,1994 effective from 06.08.2014.

5. The issue to be decided rn the present case is whether or not the appellant had

wrongly availed the cenvat credit o'f Rs.29,44,244l- without the lnvoices/Bills and thus,

violated the provisions of Rule9(1) of CCR,2004 and alsohad failedtoprovethe

6
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admissibility of Cenvat credit taken and utilized as per Rule 9(6) of CCR,2004. I find that

period involved rn the present case is from April,2012 to March,2013 and services on

which credit ava led and utilized are Telephone Services, Legal Consultancy Services,

Security Services; and Repairs & Maintenance Services. I also find that the services viz.

Legal Consultan,ly Services, Security Services and Repairs & Maintenance Services

are covered urrder Reverse Charge N4echanism and hence, as a recipient, the

appellant is liable to pay service tax on the same through GAR-7 challans. I further,

find that the month-wise cenvat credit taken are detailed al para-2 of the impugned

order which rs interalia mentioned as under for ease of reference.

7

Sr.No Month in which Cenvat credit tak Amount of total credit taken

(in Rs.)

Rs.66,5331

2 Janua'y,2O'13 Rs. 4,01,8581

3 February,20'13 Rs. 1 ,64,951/-

March,2013 Rs.23,10,9021

7. I find that the appellant in the present case, has very vehemently contended as

interalia mentioned at Para-3 above. lt is the contention of the appellant that they had

produced before the Adjudicating Authority, the copies of the invoices raised by the

service providers and the copies of GAR Challans on the basis of which the cenvat

credit in question was availed by them; however, the Adjudicating Authority had clearly

overlooked the sanre and mechanically confirmed the demand under the impugned

order and hence, the impugned order is non speaking order which has been passed in

gross violation of principles of equality, fair play and natural justice. lfind that the

Adjudicating Authority at Para-8.2.5 of the impugned order has held that "tn view of rhis, I

find that the Noticee hac: failed to comply with the provisions of Rule 9(1) of the Cenvat Credit Rules as

the Noticee had availed the Cenvat Credit , on input services, amounting lo Rs.29,44,2441- for the period

from April,2012- March,2113 but could not produce any evidence like Invoices/Bills at the matenal time on

the basis of which the sa d Cenvat Credit had been availed and utilized". Further, it is also observed

by the Adjudicating Authority that inspite of being called for all the

invoices/su bstantiating documents with regards to the Cenvat credit in question by the

Range Superintendert vide letters issued from time to time, the appellant did not

produce any such documents till the issuance of SCN. Further, the Adjudicating

Authority also obse"red that appellant vide their submission dated 13.01 .2017

1 Apr 2012

4

TOTAL Rs.29,44,2441-
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furnished the invoices/documents on which the appellant has claimed to have taken

the Cenvat credit, which were scrutinized to decide whether the cenvat credit availed is

justified and also cross verified through Range office and finally it was observed by the

Ad.judicating Authority that the appellant did not submit any Ledger account or

DebiUCredit accr)unt which would have ascertained that the appellant had discharged

the service tax liabilities and hence, finally held that in absence of Ledger and

DebiUCredit account, cenvat credit availed and utilized on those invoices is found to be

wrongly availed and not legally admissible Adjudicating Authority also observed that all

the invoices subrnitted vide submission dated 13.01 .2017, rest of the invoices other than

mentioned in Table-A at page -14 of the impugned order, are pertaining to the Reverse

Charge mechanism and the appellant have also claimed that for these invoices they

have discharged the service tax liability under Reverse Charge Mechanism, thereby

availed the cenlat credit. From, these observations and findings of the Adjudicating

Authority, it appears that the appellant had made available all the invoices based on

which credit taken and utilized but however, the appellant did not submit any Ledger

account or Debit /Credit account which would have ascertained that the appellant had

discharged the service tax liabilities. Further, the Adjudicating Authority had observed

that the challan iates are not provided for any challan in the challan details section of

ST-3 returns and thus, in absence of the same, the department can not ascertain the

correctness of arnount mentioned in ST-3 returns. Finally lfind that the Adjudicating

Authority held that due to unmatched values in ST-3 returns and invoices relied upon by

the appellant ano in absence of other verifiable documents, cenvat credit thus, availed

and utilized is not legally admissible.

7.1 From above atpara-7, it transpires that on one side the Adjudicating Authority

had observed and held that the appellant had failed to comply with the provisions of

Rule 9(1) of the Cenvat Credit Rules in as much as the appellant could not produce any

evidence like lnvcices/Bills at the material time on the basis of which the said cenvat

Credit had been availed and utilized and on other hand, it was observed and held by the

Ad.ludicating Auth,rrity that though the appellant had made available all the invoices

based on which credit taken and utilized but however, since the appellant did not

submit any Ledger account or Debiucredit account so as to ascertain the discharge

of service tax liabirities as well as the non mentioning of dates of challans in

sr-3 returns and rJue to unmatched values in ST-3 returns and invoices relied upon

by the appellant ,and in absence of other verifiable documents, cenvat credit thus,

availed and utilizeri is not legally admissible. However, lfeel that not making available

any Ledger account or Debivcredit account by the appellant and not mentioning the

dates of challans irr the sr-3 returns, which as per the appellant's contention can be

8
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ascertained fronr the CIN Numbers of the challans, are not the proper grounds for denial

of the Cenvat credit in question. I find that no efforts appears to have been taken by the

Adjudicating Authority to get the same clarified from the appellant when it is observed by

the Adjudicating Authority al para 8.2.5 of the impugned order that "However, the Noticee

has submitted varioLrs invoices/documents to this office vide their submission dated 13.01.2017".

7.2 I further find that the appellant with the appeal memorandum at

Annexures-2 & l] thereto, claimed to have furnished the copies of all the invoices

wherein cenvat credit taken as well as summary of sheet of the credit availed for the

month of April,2012 January,2O13, February,2013 and March,2013, in support of their

contention. They also furnished the copies of relevant ST-3 returns. For ease of

reference, copy of the summary of sheet of the credit availed for the month of

February,2013 is scanned and the scanned copy is reproduced as under.

9
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(ILI,IARAT MARITIME BOARD . SHIP RECYCLING YARD ALANG

S!mmary sheet of the Cenvat credit availed for the month of February_Zo13
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SHIP RECY ING YAR-D

ALANG
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Page No Amount

1 164181

2 770
Total 164951
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From, the above, it transpires that total credit availed during the month of February,

2013 is Rs. 1,64,951/- and out of the same cenvat credit of Rs. 1,64,18'11 in respect of

two invoices pertain 10 RCM which is claimed to be paid under challan GAR-7 and the

rest of Rs.770/- pertain to six invoices based on which credit taken. lfind that for

cenvat credit of Rs. 1,64,1811- under RCM, the appellant had furnished the

photocopies of the Bill dated 29.12.2012 and 10.01 .2013 of Gujarat lndustrial Security

Force Society, New Mental Campus, Meghaninagar, Ahmedabad for the amount of

Rs7,78,1211- and Rs 9,92,9801 on which service tax on abated value , comes to Rs.

72,1321- and 92,0491- respectively( total Rs.1,64,181/-) which is claimed to be paid

through GAR-7 challan. I find that the appellant had also submitted the photocopies of

the relevant ST-3 return with the appeal memorandum. From the said ST-3 returns, I

r3?3r26
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find that Cenvat Credit taken and utilized is shown as Rs. 1,60,1471 Cenvat +

Rs.3,2031 Education Cess + Rs. 1,601/- SHEC at col Nos. 13.1, 13.2 and 13.3

respectively of the said ST-3 returns, totally Rs.1,64,18'11 during the month of

February,2013. Further, at Part-H of the said ST-3 return, the details of Challans

have been shown and at sr. no.27 thereto, one challan

No (ClN) 00053472802201300461 for Rs. 1,64,1811 have been shown forthe month of

February,2013. Thus, primafacie, the said challan appears to be pertaining to the said

above cenvat credit taken and utilized during the month of February,2O13. However, the

copies of the challans are not made available with the appeal memorandum.

7.3 From the liscussion herein above, there is a primafacie case in favour of the

appellant. Further, the original invoices are not made available with the appeal

memorandum and the copies of the GAR-7 challans based on which cenvat credit taken

and utilized in the matter of RCttil, are also not produced before me. Also, the co-relation

of the cenvat crerjit taken and utilized which had been confirmed under the impugned

order is also required to be carried out that with the details in the ST-3 returns filed for

the relevant period.

7.4 From abov,: discussion, I feel it appropriate that this issue/contention of the

appellant needs to be re-examined so as to ascertain whether or not the said amount of

cenvat credit of Rs.29,44,2441 confirmed under the impugned order, had been taken

and utilised in vioation of Rule 9(1) & 9(6) of the Cenvat Credit Rules,2004.Thus,

keeping all other is;sues open, the matter needs to be remanded back to Adjudicating

Authority for deciding afresh in light of my above observatron after giving an opportunity

of hearing to the appellant. The appellant is also directed to put all the evidences

before the Adjudicating Authority that may be asked for by the Adjudicating Authority

when the matter is heard in remand proceedings in order to enable the Adjudicating

Authority to decide the case a fresh. These findings of mine are supported by the

decision of the Hon'ble High Court of Gujarat in the Tax Appeal No.276l2014 in the

case of Commissiorer, Service Tax, Ahmedabad V/s Associated Hotels Ltd, reported at

2015(37) StR 723,Guj.) and also by the decision of the Hon'ble CESTAT, WZB

fi/lumbai in case of Commissioner of Central Excise, Pune-l Vs. Sai Advantium Ltd and

reported in 2012 (27 r STR 46 (Tri.- Mumbai).
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8. Accordingly, the impugned order is set aside and remanded back for fresh

decision and the appeal filed by the appellant is disposed off in above terms.

Nt/"N$
(GoPiNath) \ '

Commissioner (Appeals)/

Additional Director General (Audit)
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M/s. Gujarat lt/laritime Board,
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