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Passed by Bhei Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.
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In pursuance to Hoard's Notification No. 26/2017-C Ex.INT) dated 17.10.217 read
with Board's Order No. 05/2017-8T dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appeliate
Authority for th= purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 19494,
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Arising out of above mentioned OIO issued by Additional/Joint/ Deputy / Assistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar /| Gandhidham

T Fhwwar & WS & @F UF 9 Name & Address of the Appellants & Hespondent
M/s Gujarat Maritime Board, Ship Breaking Yard, Alang Dist Bhavnagar
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s Ehﬁ!]m-?ﬁf, ieved by PR ¥ lile an appeal to the appropriate authority
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1044 7 UW 358 & ¥AAw o7 O wTros. 1994 & ot 86 & side
¥ o S9g &7 A1 el
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies (o0-

i wier e § geEud W A @ e, ST SR aew va dae sridrg
i f P drs, dv wEE A 2, A & WA, A% Bl @ d e ol )
The special bench of Custems, Fxcise & Service Tax Appellate Tribunal of West Block No. 2
F.K. Purim, New Delhi in all matiers relating to classification and valuation

) IR 9T 1) # g e i & e 9y oo st e UEE, T FUTT I U
R i s (Rl & ooftne drda difse | P aw, @ead s e
HEREWTE- 3¢eofe & & FEh arfgr | o
To the West regional bench of Customs, Excise & E-rn'u:‘ﬁ Tax Appellate Tribninal [CESTAT) at,

2™ Flpor, Bhaumali Bhawan, Asarwa Ahmedabad- 380016 .
mentoned in para- a) above m case of appeals othur than as
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The appeal to the Appellale Tribunal shall be filed 0 quadruplicate in form EA-3
rescribed under Rule © of Central Excise {Appeal) Rules, 2001 and shall be accompanied
nast ane which at least should be acco nied by A fee of Rs. 1,000/ Rs.5000/-,
510,000/ - where amount of duty demand /interest/penalty / refund 18 ypto 5 Lac., 5 Lac 1o
Lat and above 30 Lac respectively in the form of crossed bank drafi in favour of Asst.
Registrar 3[ branch of anv nominated public sector bank o place where the bench of any
nominated public sector” bank of the place where the bench of the ]EI.E!UIILII- 15 situated,
Application made for prant of stay shall be accompanied by a fee of ks, 500/ -,
mﬂ-ﬂw FTOTORIT & HAE WO, WAed WOeaE, )
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The a | under sub section |1 Section 86 of the Finance Aci, 1994, to the Appellate
Ehl._l!‘l.ﬂl 1] gha.IT be filed in quadmlﬁlmmc in Form ST.5 as prescribed under ‘Ru]c 9 lgpﬁtt,the

rvice Tax Rules, 1994, and Shall be accompani by & copy of the order apgm aﬁﬁlsﬁ
fone of which shall be certified copy) and  should be accompanied by a fees of Rs. 1000/ -
where the amount of service tax & interest demanded & penalty levied of Rs. 5 hs or less,

Rs. 5000/ w'h-rr{g the amaunt of -.;ven*iﬁg l.'mu'i nierest demgndac! & penalty levied more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/~ where the amount of service
tax & interest demanded & I]:r.nakl}' levied 8 more than fifty Lakhs rupees, m the %@l’
crossed bank dralt in lavour of the Assistant Registrar of the beach of nominated i
Sector Bank of the pluce where the hench I|;.-E Tribunal is situated. [ Application made for
grant of stayv shall be accompanied by a fee of Rs 500 -
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The appeal under sub section (2] and {2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of erder of Commssioner Central Excise or Commissioner
Central Excise [Appeals) lone of which shall he a certified copy) and copy of the order paawd

by the Commissioner authorizing the Assistan! Commissioner or Depury Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appeliate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
o044 “hh-ﬂtis also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute. provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
Crores,
Under Central Excise and Service Tax, *Duty Demanded” shall include -

[ amoun! determined under Section 11 D;

Ellj: amount of erroneous Cenvat Credit taken;

fiit} amount pavable under Rule & ol the Cenvat Credit Rules

provided further that the provisions of this Section shall not apply to the stay

application and appeals Fcnd'mg before any appellate authority prior to the commencement of
the Finance (Mo .!fm:'t. 2014
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A revision ﬂﬁp]iil:ﬂtiqn_ lies 1o the Under Secretany, to the Government of Inda, Bevision
i H

Application . Unit, Ministry of Finance, Depariment of Bevenue, 4ih Fioor, Jeevan Deep
Building, Farij[ﬂmr.nt Street, New Delhi- 110001, under Section 3SEE of the CEA 1944 in
respect of the folowing case, governed by first proviso 1o sub-section (1] of Section- 358 bid:
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In case of any loss of goods, where the loss occurs in transil from a factory (oa warchouse of
to gnother factory or from one warchouse to another durng the course of processing of the
poods i o warehbuse or in storage whether in a factory or in'a warchouse
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In case of rebate of duty of excise on goods exported Lo any country o territory outside india

of on excisable materidl dsed in the manufscture of the goods which are exported to any
country or territory outside Indea,

o semE UFE 31 e B fE e & e, So o # ArE A fe o gy
In case of goods =xported outside [ndia export to Nepal or Bhutan, without payvment of duty,
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Credit of any duty allowed to be utilized towards pavment of excise duty on final products
under the provisians of this Act or the Rules made there under such onder i=s Eﬁl_. ' - the
Ecutmﬁﬂglqmﬂ ner (Appeals} on or after, the date appointed under Sec 109 of the Finance [No.2)
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The a application shall be made in duplicate in Form No, EA-B as specified under Rule, 9
of Ceritra 1se [(Ap nls_; Hules, 2041 “Htmn 4 months fram the datg:nn which the order
sought Tcll e ﬂgp?-:];fﬁ nst 15 communicated and shall be accompamed by two ies each
of the OO and Order-Tn- pqu:.i It should also be accompanied by & copy of m‘fﬂ’ﬁmﬂ‘ﬁn
evidencing payment of prescribed fee as prescribed under tion 35-EE of 'CEA, 1944, under
Major Head of Account.
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One copy of application or O.1.0. a8 the case may be, and the order of the adiudicati
authority shall ’Lm a court fee stamp of Rs. 6.50 as preacribed under Schedule-I "
the Coutt Fee Act 1075, as amented. s ale-{ i~ termsof

HIAT 95, &I T wew va e s st (s ) Rrmved 1982 & aftia
U3 3 gafen Fa # AfFEETRT O st & o o e st R e B

Attention is also invited to the rules covering these and oth lated 1 y ] i
Customs, Excise and Irg'ﬂllrr'«'il:l' Appellats Trﬁm il |Hmédumlrﬁﬁei.clﬂggl_ vers comtaitind in thig
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ORDER-IN-APPEAL

This order arises on account of an appeal filed by M/s. Gujarat Maritime Board,
Ship Breaking Yard, Alang, Dist | Bhavnagar (herein after referred to as ‘the appellant
for the sake of brevity) against an Order-In Onginal No. 100/ACHSTAX/DIVIZ016-17
Dated 17.03.2017 (herein after referred to as the 'impugned order’ for sake of brevity)
by the Assistant Commissioner, Service Tax Division, Bhavnagar (herein after referred
to as the 'Adjudicating Authority’ for sake of brevity)

2. Briefly stated the facts of the case are that -

i} the appellant are holding Service Tax Registration No.
AABCGBETBLSTO1T for providing the Port Services and also availing Cenvat credit of
service tax paid on inputs, capital goods and Input services under Cenvat Credit
Rules. 2004 (herein after referred to as "CCR.2004). During the course of audit
conducted on 26.02.2014, covering the period from April 2012 to March 2013, it was
observed that the appellant had taken cenvat credit of Rs 28 44 244/- during the period
2012-13 as detailed at Para-2 of the impugned order. However, on being asked by the
Audit team, the appellant failed to produce the Invoices/Bills on the basis of which the
said cenvat credit of Rs.28 44 244/- was taken and also on being pointed out the same,
the appellant did not agree with the said objection. Thus, it appeared that the appellant
had violated the provisions of Rule 9(1) of CCR 2004 in as much as they could not
produce the Invoices/Bills on basis of which the said cenvat credit of Rs.29.44 244/-
was taken and utilized and also the appellant failed to prove the admissibility of Cenvat
credit taken and utlized as per Rule 5(6) of CCR. 2004, The Range Superintendent also
from time 1o time requested the appellant to produce all the invoices/substantiating
documents on which the cenvat credit was taken and utilized but the appellant could not

produce the same. These facts culminated into issuance of a Show Cause Notice dated
01.03.2016 to the appeliant.

{iiy The Adjudicating Authority under the impugned order confirmed the
demand of wrongly availed and utiized cenvat credit of Rs.20.44 244/- and to be
recovered from the appellant under Section 73{1) of the Finance Act, 1994 and ordered
for interest under Section 75 of the Finance Act,1994 and imposed penalty of
Rs. 29,44 244/- under Section 78 of the Finance Act, 1854 and a penalty of Rs 10.000/-

under Section 77{1)ic) of the Finance Act 1984,
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3. Being aggrieved, the appellant had filed present appeal and later also filed the

written submission dated 18.12.2017 on the grounds interalia mentioned as under.-

(i)  The appellant contended that they had made various submission and oral
arguments as well as produced the copies of the invoices raised by the service providers
and the copies of GAR Challans on the basis of which the cenvat credit in question was
availed by them, before the Adjudicating Authornty However, the Adjudicating Authority
had clearly overlocked the same and mechanically confirmed the demand under the
impugned order. Therefore, the impugned order 15 non speaking order which has been
passed in gross violation of pninciples of equality, fair play and natural justice and hence,
the same is liable to be set aside on this ground itself. Reliance is placed on various
decisions of the higher judicial forum by the appellant in support of their contention.

(ii) The impugned SCN alleges viclation of Rule 8(1) and Rule 8(6) of the
CCR, 2004 Further, in the impugned order (Para-8.2.5), the Adjudicating Authority has
given findings tha! the appellant could not produce the invoicesichallans at the material
time and hence, denied the cenvat credit in question. However, the appellant contended
that at the time of hearing and with the copy of reply to SCN, they filed all copies of the
invoices and GAR-T challans for verification. However, the same has been ignored by
the Adjudicating Authorty, Thus, the appellant contended that they have fully complied
with all provisions of Rule-8 ibid. Further, as per Audit Repont, the audit was conducted
only for one day |.2. 26.02. 2014 and hence, inspite of the invoices/challans available,
the audit officers could not venfy the same, The appellant had produced with the appeal
memorandum a Box file said to contain copies of Invoices and summary of the
invoices. that the appellant had availed the cenvat credit on the basis of invoices issued
by the service providers. Appellant further. contended that in all other cases. they had
availed cenvat crecit on the basis of GAR-T challans wherein the service tax is paid
under reverse charge mechanism (RCM)

(iiiy The Adjudicating Authority has travelled beyond the scope of SCN in as
much as when it was held that from copies of the invoices, it cannot be ascertained that
whether the appellant have pad to the service providers for the services etc.; that SCN
was issued only on the grounds that they could not produce the invoices at the time of
Audit. The Adjudicating Authority has travelled beyond the scope of SCN for sake of
denying the credit that all the invoices were not produced by the appellant at the time of
audit and in respect of reverse mechanism, the challans dates are not mentioned in ST-
3 returns; that the copies of the ledger of the service providers were never asked for and
they had provided C:N details {which also includes the date on which the challan was
deposited for payment in the bank, ) of all the challans through which the service tax was
paid. Further, the SCN never alleged of non-submission of invoice wise co-relation with

the invoices and ST-2 returmns. &W
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(iv)] The Adjudicating Authorty has ered in observing that the entries in
ST-3 Returns and details provided by the appellant are not matching and also the
challans date details provided in the ST-3 returns are not provided, that they had.
provided the details of all challans including dates thereof in Part- ‘Hof the ST-3
Returns, that the payment details as designed in 5T-3 Form never ask for date of any
specific challan; Further, the ST-3 returns do not ask for invoice wise details and hence,
this observation of the Adjudicating Authority Is bad in law

(v} As they had paid service tax under RCM through Challans, they can avail
credit on the basis of GAR-7 challans. However, the SCN alleges thal they availed
cenvat without valid invoice in their possession and the Adjudicating Authority has not
given any findings on this submission of the appellant

{vi} The input services of which credit taken are all eligible services for availing
cenvat credit.

(vii) Entire demand is time bared in as much as the SCN baldly alleged
suppression, misstatement as well as entire details of cenvat credit were always shown
in ST-3 returns filed and the unit was subjected to audit from time to time by the
depariment. Furthar, non disclosure of facts which is not required to be disclosed, does
not amount to misstatement. Reliance is placed on various decisions of the higher
judicial forum by the appellant in support of their contention

(viii) No penalty can be imposed under Section 77 & 78 ibid and similarly no
interest is chargesble. Further, Section 80 of the Finance Act, 1984 also applicable in
the present case Reliance is placed on various decisions of the higher judicial forum by

the appellant in support of their contention

4. Personal hearing was held on 18.12.2017, wherein Shri H.P.Singh Virk,
Chartered Accountant. appeared on behalf of the appellant and reiterated the
submissions of the appeal memorandum and also submitted the additional submission
dated 18.12.2017 for taking into consideration while deciding the appeal.

5. | have gone through the appeal memorandum, written and oral submission made
during personal hearing. | proceed to decide the case on merits since the appeliant has
made payment of mandatory deposit of Rs.2.21.000/- (7.5% of Rs.20.44 244/. vide
Challan CIN No.00053472004201701768 dated 20.04.2017 and thus, complied with the
requirement of fufillment of mandatory pre deposit in pursuance to the amended
provisions of Section 35F of the Central Excise Act, 1944 made applicable to Service Tax
matter in terms of the Section 83 of the Finance Act, 1994 effective from 08.08.2014.

B. The issue to be decided in the present case is whether or not the appellant had
wrangly availed the cenvat credit of Rs.20 44 244/- without the Invoices/Bills and thus,
violated the provisions of Rule 8(1) of CCR , 2004 and also had failed to prove the

(v
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admissibility of Cenvat credit taken and utilized as per Rule 8(8) of CCR,2004. | find that
period involved in the present case is from Apnl 2012 to March, 2013 and services on
which credit avaled and utilized are Telephone Senices, Legal Consultancy Services,
Security Services and Repairs & Maintenance Services. | also find that the services viz
Legal Consultancy Services, Security Services and Repairs & Maintenance Services
are covered under Reverse Charge Mechanism and hence, as a recipient, the
appellant is liable to pay service tax on the same through GAR-T challans. | further,
find that the month-wise cenval credit taken are detalled at para-2 of the impugned

order which g interalia mentioned as under for ease of reference.

Sr.No. Month in which Cenvat credit take Amount of total credit taken

{in Rs.)
1 |Aprlzoiz T ReB5IIL !
2 Janeyz2013 'Rs.401858- '
E February, 2013 Rs. 1,64,951/- !
‘4. March,2013  Rs.23.10,902- |
 TOTAL  Rs.29,44,244/- S

S —

=

T. | find that tha appellant in the present case, has very vehemently contended as
interalia mentioned at Para-3 above. It is the contention of the appellant that they had
produced before the Adjudicating Authority, the copies of the invoices raised by the
service providers and the copies of GAR Challans on the basis of which the cenvat
credit in question was availed by them; however, the Adjudicating Authority had clearly
overlooked the same and mechanically confirmed the demand under the impugned
order and hence, the impugned order is non speaking order which has been passed in
gross wviolation of principles of equality, fair play and natural justice. | find that the

Adjudicating Authority at Para-8.2.5 of the impugned order has held that “In wew of this_ |
find that the Notcae hac failed o comply with the provisions of Rule 9(1) of the Cenvat Cradit Ruleg as
Ihe Noticea had availed |he Cenvat Credil , on input services, amounting to Rs 29,44 244/ for the pariod
from April 2012- March 2013 but eould not produce any evidence like Invoices/Bills at the material time on

the basss of which the sad Cenvat Credit had been availed and utilized”. Further, it is also observed
by the Adjudicating Authority that inspite of being called for all the
invoices/substantiating documents with regards to the Cenvat credit in question by the
Range Supenntendent vide letters issued from time to time, the appellant did not
produce any such documents till the issuance of SCN. Further, the Adjudicating
Authority also obsewved that appellant vide their submission dated 13.01.2017

M\/
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furnished the invoicesidocuments on which the appellant has claimed to have taken
the Cenvat credit, which were scrutinized to decide whether the cenvat credit availed is
justified and also cross venfied through Range office and finally it was observed by the
Adjudicating Authorty that the appellant did not submit any Ledger account or
Debit/Credit account which would have ascertained that the appellant had discharged
the service tax liabilittes and hence, finally held that in absence of Ledger and
Debit/Credit account, cenvat credit availed and utilized on those invoices is found to be
wrongly availed and not legally admissible. Adjudicating Authority also observed that all
the invoices submitted vide submission dated 13.01.2017, rest of the invoices other than
mentioned in Table-A at page -14 of the impugned order, are peraining to the Reverse
Charge mechanism and the appeliant have also claimed that for these invoices they
have discharged the service tax liability under Reverse Charge Mechanism, thereby
avalled the cenvat credit. From, these observations and findings of the Adjudicating
Authority, it appears that the appellant had made available all the invoices based on
which credil taken and utilized but however, the appellant did not submit any Ledger
account or Debit /Credit account which would have ascertained that the appellant had
discharged the sarvice tax liabilities. Further, the Adjudicating Authority had observed
that the challan dates are not provided for any challan in the challan details section of
ST-3 returns and thus, in absence of the same, the department can not ascertain the
correctness of amount mentioned in ST-3 returns. Finally | find that the Adjudicating
Authority held that due to unmatched values in ST-3 returns and invoices relied upon by
the appellant and in absence of other veriflable documents, cenvat credit thus, availed

and utilized is not legally admissible

7.1 From above at para-7, it franspires that on one side the Adjudicating Authority
had observed and held that the appellant had failed to comply with the provisions of
Rule 9(1) of the Canvat Credit Rules in as much as the appellant could not produce any
evidence like Invoices/Bills at the material time on the basis of which the said Cenvat
Credit had been availed and utilized and on other hand, it was observed and held by the
Adjudicating Authority that though the appellant had made available all the invoices
based on which credit taken and utilized but however, since the appellant did not
submit any Ledgear account or Debit/Credit account so as to ascertain the discharge
of service tax labiities as well as the non mentioning of dates of challans in
ST-3 returns and due to unmatched values in ST-3 returns and invoices relied upon
by the appellant and in absence of other verifiable documents, cenvat credit thus.
availed and utilized is not legally admissible. However, | feel that not making available
any Ledger account or Debit/Credit account by the appellant and not mentioning the
dates of challans in the ST-3 returns, which as per the appellant's contention can be

RaV/
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ascertained from the CIN Numbers of the challans, are not the proper grounds for denial
of the Cenvat cradit in question. | find that no efforts appears to have been taken by the
Adjudicating Authority to get the same clarified from the appellant when it 1s observed by
the Adjudicating Authority at para 8.2.5 of the impugned order thal “However, the Noticee

Fag aunmitted various invoices/documents 1o this office vide their subrmission dated 13.01.2017".

7.2 | further find that the appellant with the appeal memorandum at
Annexures-2 & 3 thereto, claimed to have fumnished the copies of all the invoices
wherein cenvat credit taken as well as summary of sheet of the credit availed for the
menth of April, 2012 January 2013, February, 2013 and March 2013, in support of their
contention, They also furnished the copies of relevant ST-3 relums. For ease of
reference, copy of the summary of sheet of the credit availed for the month of
February,2013 is scanned and the scanned copy is reproduced as under.

CUJARAT MARITIME BOARD - SHIP RECYCLING YARD ALANG

surmimary sheet of the Cenvat credit availed for the manth of February-2013

Page Mo Amaunt
1 164181
< 770
Total 164951

ALANG
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From, the above, it transpires that total credit availed during the month of February,
2013 is Rs 1,684,951/ and out of the same cenvat credit of Rs. 1,64, 181/- in respect of
two invoices pertain 1o RCM which is claimed to be paid under challan GAR-7 and the
rest of Rs.770/- pertain to six invoices based on which credit taken. | find that for
cenvat credit of Re. 1,684,181~ under RCM, the appellant had furnished the
photocopies of the Bil dated 29.12 2012 and 10.01.2013 of Gujarat Industrial Security
Force Society, New Mental Campus. Meghaninagar, Ahmedabad for the amount of
Rs.7,78,121/- and Rs 9.92 980/- on which service tax on abated value , comes to Rs.
72.132/- and 92 049/~ respectively( total Rs.1,64,181/-) which is claimed to be paid
through GAR-7 challan. | find that the appellant had also submitied the photocopies of
the relevant ST-3 return with the appeal memorandum. From the said ST-3 retumns, |

W



i V181/BYVR2017

find that Cenvat Credit taken and utilized is shown as Rs. 160147/~ Cenvat +
Rs. 3,203/~ Education Cess + Rs. 1.601/- SHEC at col Nos 131, 132 and 133
respectively of the sald ST-3 returns, totally Rs.1,64.181/- during the month of
February 2013, Further, at Part-H of the said ST-3 return, the details of Challans
have been shown and al SF. no.27 thereto, one challan
No. (CIN) 00053472802201300461 for Rs. 1,64,181/- have been shown for the month of
February,2013. Thus, primafacie, the said challan appears to be pertaining to the said
above cenvat credit taken and utilized duning the month of February, 2013, However, the
copies of the challans are not made available with the appeal memorandum.

7.3  From the discussion herein above, there is a primafacie case in favour of the
appeilant. Further, the original invoices are not made available with the appeal
memaorandum and the copies of the GAR-T challans based on which cenval credil taken
and utilized in the matter of RCM, are also not produced before me. Also, the co-relation
of the cenvat credit taken and utilized which had been confirmed under the impugned
order is also required to be carmed out that with the details in the ST-3 retumns filed for

the relevant penod

7.4 From above discussion, | feel it appropriate that this issue/contention of the
appellant needs to be re-examined so as to ascertain whether or not the said amount of
cenvat credit of Rs 2944 244/- confirmed under the impugned order, had been taken
and utilised in vioation of Rule 9{1) & 9(6) of the Cenvat Credit Rules 2004 Thus,
keeping all other issues open, the matter needs to be remanded back to Adjudicaling
Authority for deciding afresh in light of my above observation after giving an opportunity
of hearing 1o the appellant, The appellant s also directed to put all the evidences
before the Adjudicating Authority that may be asked for by the Adjudicating Authority
when the matter is heard in remand proceedings in order to enable the Adjudicating
Authority to decide the case a fresh. These findings of mine are supported by the
decision of the Hon'ble High Court of Gujarat in the Tax Appeal No.276/2014 in the
case of Commissioner, Service Tax. Ahmedabad Vs Associated Hotels Ltd, reported at
2015(37) STR 723iGu).) and also by the decision of the Hon'ble CESTAT, WZB
Mumbai in case of Commissioner of Central Excise, Pune-l Vs. Sai Advantium Ltd and

reported in 2012 (27) STR 48 (Tri — Mumbai).

}
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B. Accordingly, the impugned order is set aside and remanded back for fresh
decision and the appeal filed by the appellant is disposed off in above terms.
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