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BHV-EXCUS-000-APP-88-2017-18
AN A & Al

Date of ssoe
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Date of Order: 15.01.2018

17.01.2018

Pagsed b Bhei Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.
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In pursiance o Board's Notification No, 26/2017-C.Ex(NT) dated 1716217 read
with Board’s Order Mo, 05/2017-8T dated 16.11.2017, Shr Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Umit, Ahmedabad has been appointed as Appeliate
Authority for the purpose of passing orders.n respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994
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Arising out of above mentioned O issued by Additional/Joint/Deputy | Assistani
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

el & STATET & FTH UF 91 [ Name & Address of the Appellants & Respondent
M/ s Gujarat Meritime Soard, Ship Breakimg Yard, Alang Dist - Bhisvmagiir
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Any person agerieved by this Order-in-Appeal may file an appeal to the appropriase authority
ir the following way.
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Appeal o Customs, Excise & Service Tax Appellate Tribunal under Section 350 of CEA, 1934
[ Under Section Bb of the Fimance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Black No. 2,
B.K. Puram, New Delhi 1o all matters relating to classification and viluation
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal ({CESTAT] at,

A Floor, Hhaumali Bhawnn, Asarva Ahmedabad-380016 1 case of appeals other than as
mentioned 1 para- | a) above
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The appeal o the A flate Tribunal shall be [led 1 raplicate in form EA-3 as
prrgtnplg}:; under HU]EFE nl'[ Central Excise (Appeal) Hu :EE.IL?&]I PE.l'II:' shall be acc Irjcd
%gumst one which at least should be accompanied by oa fee of Bso 1,000/- REs3000/-,
53.13,'!}(]!}}- where gmount of dury }enmn Jinferest/ .nal'rg.-frwfurEI .}?E"i':!’“ 5I Lac., 5' to

Lac and above Lac respechively o the form of crossed ban in fayolr o E
b

Registrar of branch of any nominated public sector bank of the place where the bench of any
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appeliate
Tribunal Shall e fed in Hllllfulli;llqjll:'-:llf' in Form 5.T.5 as prescribed under Rule 315 of the
Service Tax Foles, 19494 gnd Shall be accompaned by a copy of the order appea HE.}JTIBI
fone of which shall be certified copy) and = shouid ba-g:'cum '-m‘eri_ by ?Iﬁt! n{uﬂs. 1
where the amount of service tax & interest demande iy levied o . 2 Lakhs or less,
Ra 50001 /- where the amount of serace tax & interest demanded & penalty levied 18 more
than five lakhs E:Jt not exceeding Bs. Fifty Lakhs, Ra. 10,000 /- where the amount of senice
Inxs‘i;d.:énrrm i demanded % alty levied 15 more than fiftv Lakhs rupees, in the [Eil‘llL of
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prant of stay BJ'LEIE'TECT}HEHI'I'IW;TTI}%‘. i Ir:*t of I:IE S "

fare wfefaas, 1004 & umy 86 R ITrOEt (2) UF (2A) & HEAE Ew R o adw, fEe
g, 1094, & e 9(2) va 9(24) F apd Wufta w93 s 7.7 & &1 3 w4 vE 3EE A
WA, R IUE OE A A (), Seh S FE AT i @ oot
mﬂ{m#wuﬁmﬂﬁﬂﬂrﬂﬂmmmmwmmm@m
T ST AR WA, e S oA T o ke & oy oty &
uftt #h mv & wEST wA AN )

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2} & 9(24) of the Service Tax Rules, 1994 and
ghall be accompanied by a copy of order of Commussioner Central Excise or Commissioner,
Central Excise (Appeals) one of which shall e a certified copn) and copy of the erder passed

by the Commssioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise; Service Tax 1o file the appeal before the Appellate Tribunal.
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For an appenl 1o be Mled before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal inst this order shall lie before the Tribunal on payment of 10% of the dufy
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 18 In
dispute, provided the amount of pre-deposit payable would e subject to a celling of Rs. 10
Crores,
Under Central Excise and Serviee Tax, “Duty Demanded” shall include :

il amount determined under Section 11 1,

11':i'| amount of erromeous Cenvar Credit taken;

{1111 amount pavable under Kule & of the Cenvit Credit Rules

provided further that the provisons ol this Secuon shall oot apply to the stay

application and appeals pending before any appeflate nuthority prioe 1o the commencement of
the Finance (Mo 2] Act, 20014,
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or
to another factory or from one warehouse to another during the course of processing of the
goods 1n 8 warchouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excizable material used in the manufacture of the goods which are exporfed to amy
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without pavment af duty.
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Major Head of Account.
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The revision application shall be accom ied by a fee of Rs. 200/- where the amount
'm'nlverl:_;n Hfalﬁéa e Lac or less and RJ& 1000 - mﬁiere the amount involved is inore than
upers One Lac.
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the one a[ﬂ:liicar.i-un to the Central Gove, As the case may be, is filled (o avoid scriptoria work if
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Attention is also invited 1o the rules covering these and other related matiers contal 1ed 1 the
Customs, Excise and Service Appellate Tnln?na] [Procedure] Rules, 1982
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ORDER-IN-APPEAL

This order arises on account of an appeal filed by Mis. Gujarat Mantime Board,
Ship Breaking Yard. Alang, Dist., Bhavnagar (herein after referred to  as 'the appellant’
for the sake of brevity) against an Order-In Original No. BO/ACHSTAXDIVIZ016-17
Dated 27.02.2017 (herein after referred to as the impugned order’ far sake of brevity)
by the Assistant Commissioner, Service Tax Division, Bhavnagar (herein after referred
to as the 'Adjudicating Authority’ for sake of brevity)

2. Briefly stated the facts of the case are that -

(i) the appellant are holding Service Tax RegistrationNo. AABCGEGBTELSTOT
for providing the Port Services. During the course of audit and on verification of the
invoices for the year 2012-13, it was observed that the appellant had collected Vehicle
Entry Fees from the vehicles entered into the port area which comes under the services
provided by the port and as per the provisions made under “Port Services’, the appellant
1s able to pay service tax on gross amount charged by them for such service provided
by them The appellant had collected Vehicle Entry Fee ftotally amounting fo
Rs.51,77.300/- during the year 2012-13 on which service tax of Rs.6,38 138/~ was
liable to be paid under the provisions of the Finance Act 1994. However, on being
pointed out by the Audit team, the appellant did not agree with the said objection.
Further, the jurisdictional Range Superintendent vide letters dated 18.08.2015,
17.11.2015, 05.01.2016 and [astly dated 08.02.2016 had called for the month wise
data/information for the subsequent period from April. 2013 to March, 2015 regarding
Vehicle entry collection fee, so coliected by them but the appellant did not reply and not
provided the same till that date. Therefore, their service tax liability for the period from
April, 2013 to March,2015 could not be quantfied in absence of required datas.
However, after placing reliance on the decision of Hon'ble CEGAT § member Bench-3
in the case of Bihan Silk & Rayon Processing Mills Vis CCE-2000((12) ELT 817,
decision for issuance of show cause notice without guantification of demand for the
period from April. 2013 to March 2015 was taken. These facts culminated into issuance
of a Show Cause Notice dated 01.03.2016 to the appellant demanding Service Tax
of Rs.6,39,916/- for the period 2012-13 + an amount to be quantified for the period from
Apnl, 2013 to March,2015( for which quantification is pending due to non-availability of
concerned data) under Section 73{1) of the Finance Act.1994 with interest and
penalties as proposed in the impugned SCN.
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(il  The appeliant during the proceedings before the Adjudicating Authority
vide submission dated 13.01,.2017 provided the details of Vehicle Entry Fee for the
period from 2013-14 to 2014-15 and accordingly. it transpired that the appeliant had
collected Vehicle Entry Fee amounting to Rs.38.42,000/- and Rs. 24,56,000/- on which
service tax liable to be paid of Rs. 4,74 878/- and Rs.3.03,580/- for the year 2013-14
and 2014-15 respectively, under the provisions of the Finance Act, 1994

(iiiy The Adjudicating Authority under the impugned order confirmed the
demand of Service Tax of Rs.14,18354/- ( Rs. 639916/~ + Rs. 474878/~ +
Rs.3.03,560/- inclusive of Cess for the Financial year, 2012-13. 2013-14 and 2014-15
respectively) and to be recovered from the appellant under Section 73(1) read with
Section 68 of the Finance Act.1994 and ordered for interest under Section 75 of the
Finance Act 1994 and imposed penalty of Rs. 14,18,354/- under Section 78 of the
Finance Act 1984 and a penalty of Rs.10,000/- under Section 77( 2) and Penalty of
Rs.10.000/- under 77(1){c) of the Finance Act, 1854,

3. Aggrieved, the appellant had filed present appeal on the grounds interalia
mentioned as under-

(i) The appeliant contended that they had made various submission and oral
arguments, before the Adjudicating Authority. However, the Adjudicating Authority had
clearly overlooked the same and mechanically confimed the demand under the
impugned order. Therefore, the impugned order is non speaking arder which has been
passed in gross violation of principles of equality, fair play and natural justice and
hence, the same is liable to be set aside on this ground itself. Reliance 15 placed on
various decisions of the higher judicial forum by the appellant in support of their
contention.

(il  The Adjudicating Authority has travelled beyond the scope of SCN in as
much as the SCN dated 01,03.2018 included the period of 2013-14 and 2014-15 without
ascertaining the amount of service tax; that by exceeding his jurisdiction to confirm the
demand even though the SCN issued for demanding service tax of Rs.6,39,916/- for
2012-13, the Adjudicating Authority had confirmed the demand of Rs. 14,18,354/- for
the period inclusive of 2013-14 and 2014-15 too. The Adjudicating Authority has also
ignored the fact that they have paid the service tax of Rs. 3,03.560/- for the period
201415

(iii) The appellant are a body constituted under the provisions of Gujarat
Maritime Board Act, 1981 to administer minor ports within the state and hence, it is a
sovereign public authorities and thus, there can not be levy of service tax on Vehicle
Entry Fees collected by them as the charges are collected for discharging sovereign

1l
!
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function assigned to them under the scheme of the constitution. Reliance is placed on
the CBEC circular No 89/7/2006-ST dated 18.12.2006 as well as Master Circular dated
23 08.2007 and also FAQs 2008 dated 04.12.2008 and FAQs 2010 dated 01.08.2010
issued by DGST, Further, no findings are given by the Adjudicating Authority on this
submission. Reliance is placed on various decisions of the higher judicial forum by the
appellant in support of their contention

(iv) As the levy of tax on the entry of vehicles is specifically assigned to the
State Government vide Entry-57 which governs the taxes on vehicles whether
mechanically propelled or not and vide Entry-58 which governs Tolls and the Vehicle
entry fees collected by them governed by Entry-57 & 59 of List |l of Schedule VII of the
Constitution of India which is subject matter of State Government. no tax can be
collected by the Central Government. Further, the vehicle entry fees are being levied by
them in compliance of The Bombay Landing & Wharfage Fees Act 1882 and Rules
made there under anc thus, appellant have to charge the vehicle entry fee and since the
same is collected in compliance of statutory obligation, the same can not be equated
with rendering service.

(v) For the period on or after 01.07.2012, on introduction of taxation of
services on the basis of negative list, the activities of the appellant are exempted by
way of Entry No.39 of Mega Notification No. 25/2012-5T dated 20.06.2012, since their
activity is covered within the municipal function as defined in Aricle 243W of
Constitution of India. The functions entrusted to Municipality under Articie 243W of the
Canstitution includes matters listed in Twelith Schedule thereto which inclues activity at
sr. No.2- “Regulation of Land-use and Construction of buildings and at Sr. No. 4- Roads
and Bridges of the Twelfth Schedule. The appellant contended that since they are
authority for regulating the land use covered within the port area and collection of
vehicle entry fees are for use of roads within port area, their activity of collection of
vehicle entry fees are covered within the municipal function as defined under
Article243W of the Constitution and hence exempted from service tax vide sr. no.38 of
Mega Notification No. 25/2012-5T dated 20.06.2012 w.e.£.01.07.2012. The Adjudicating
Authority had not dealt with this submission hence the impugned order is to be set
aside.

(vi) Reliance placed by the Adjudicating Authority on the decision in the case
of Western Agencies-2008(12) STR 739 (Tri- Chennai) and CBEC Circular dated
00.07.2001 Is irrelevant _ As the period covered in the present case is  FY 2012-13 and
in any case on or after 01.07.2012 with introduction of negative list based service 1ax
regime, this Circular can not be relied upon. Further, Reliance on the said decision in the
Western Agencies is also erroneous as the said decision was refered in Larger Bench
as reported in 2011(22) STR 305( Tri. LB) which was stayed by the Hon'ble High Court-
2011(24) STR J50({Mad )
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(vii) Cum-Tax benefit should have been given As the consideration received is
inclusive of service tax payable. benefit of Cum-Tax should have been given and value
should be derived there from. Reliance is placed on various decisions of the higher
judicial forum by the appellant in support of their contention

(viii) Extended period of limitation is wrongly invoked as their financial records
are always subject to Audit by the department, which is done from time to time. Further,
issue involved in this case is of interpretation of law and the appellant were under
bonafide belief of non levy of tax on this activity. Further, omission to inform the
department can not be equated with suppression of facts. Thus, as there is no
suppression of facts on their part, the extended pericd of limitation is not invokable.
Reliance is placed or various decisions of the higher judicial forum by the appellant in
support of their contention.

{ix) And hence, no penalty can be imposed under Section 78 ibid. Further,
Saction B0 of the Finance Act, 994 also applicable in the present case. Reliance Is
placed on various decisions of the higher judicial forum by the appellant in support of
sheir contention. Further, when the activity of the appeliant is not taxable, penalty under
Section 77 ibid is wrongly imposed.

4. Personal hearing was held on 18.12.2017, wherein Shri HP.Singh Virk,
Chartered Accountant, appeared on behalf of the appellant and reiterated the
submissions of the appeal memorandum and requested to decide the case accordingly.

5. | have gone through the appeal memorandum and oral submission made during

personal hearing. | proceed to decide the case on merits since the appellant has made
payment of mandatory deposit of Rs.1,07.000/- (7.5% of Rs.14,18 354/~ vide Challan
CIN No.00053471304201703500 dated 13.04.2017 and thus, complied with the
requirement of fulfilment of mandatory pre deposit in pursuance io the amended
provisions of Section 35F of the Central Excise Act.1944 made applicable to Service Tax
matter in terms of the Section 83 of the Finance Act,1994 effective from 06.08 2014.

6. The issue for decision before me is whether or not service tax is leviable on the
vehicle entry fee collected by the appellant for allowing the entry of vehicles in the port
areas. during the perod from 2012-13 to 2014-15. | find that there is no dispute about
the amount of vehicle entry fees collected by the appellant during the period in question.
However, the appellant has vehemently contended on various grounds both on merit as

well on limitation as interalia mentioned at para-3 above.

T The appeliant contended that they are a body constituted under the provisions of
Gujarat Maritime Board Act, 1981 to administer minar ports within the state and hence, it
is a sovereign public authorities and thus , there can not be levy of service tax on

ol
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Vehicle Entry Fees collected by them as the charges are collected for discharging
sovereign function assigned to them under the scheme of the constitution. Reliance is
placed on the CBEC circular No.BS/7/2006-ST dated 18122006 as well as Master
Circular dated 23.08,2007 and also FAQs 2008 dated 04.12.2008 and 2010 dated
01.09.2010 issued by DGST. For ease of reference, the said circular is reproduced as
under.

Circular No. 89/7/2006- 5T
Dated 18" December 2008
F.No. 255/1/2006-CX.4
>ovamment of India
Ministry of Finance
Department of Revenus
{Central Board of Excise and Customs}

Subject: Applicability of service tax on fee collected by Public Authorities
while performing statutory functions /duties under the provisions of a law -

regarding

A number of soversign/public authorties (le an agency consiitutediset up by
government) petform certain functions/ duties, which are stalulory in nature These
functions are performed In terms of specific responsibility assigned to them under the
law in force. For examples, the Regional Reference Standards Laboratones (RRSL)
undertake venfication, approval and calibration of weighing and measuring
instruments; the Regioral Transport Officer (RTO) issues fitness cerficate 1o the
vehicles: the Direclorate of Boilers inspects and issuss cerificate for boilers: or
Explosive Department inspects and issues cerificate for petroleum storage tank,
LPGICNG tank n terms of provisions of the relevant laws, Fee as prescribed is
charged and the same is ultimately deposited into the Government Treasury A doubl
has arisen whether such activities provided by a sovereign/public authority required
to be provided under a statute can be considered as provision of service’ for the
purpose of levy of seryice tax

2 The issue has been examined. The Board s of the view that the achivihes
performed by the sovereign/public authorities. under the provision of law are in the
nature of stalutory obligations which are to be fulfiled in accordance with law. The
fee collected by them for performing such activities 1s in the nature of compulsory
levy as per the provisions of the relevant statute and i s daposited into the
Government treasury, Such activity is purely m public interest and it 15 undertaken
as mandatory and statutory function. These are nol in the nature of service 1o any
particular indwidual for any consideration. Therefore, such an actwity performed by a
soversign/public authority under the provisions of law does not constitute provision of
taxable service to a person and, therefore no service tax i leviable on such
activities

3. However i such authorty performs a service. which is not m the nature of
statutory activity and the same is underaken for a consideration not in the nature of
statutory feaflevy, then in such cases. service tax would be leviable, if the actity
undertaken falls within the ambit of a taxable service.

From plain reading of the above circular it transpires that (i) if the activities performed by
the sovereign/public authonties under the provision of law are in the nature of statutory
obligations which are to be fulfilled in accordance with law, (i) If fee collected by them

for performing such activities is in the nature of compulsory levy as per the provisions of

W
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the relevant statute. (i) if such activity is purely in public interest and |s underaken
as mandatory and statutory function (iv) if these are not in the nature of service to any
particular individual for any consideration. If these conditions are satisfied then and then
such an activity performed by a sovereignipublic authorty under the provisions of law
does not constitute provision of taxable service to a person and, no service tax Is
laviable on such activities. Now, issue to be examined that the activity of collection of

entry fee by the appellant satisfy these conditions or not

7.1 The appellant The Gujarat Maritime Board, has been constituted under the
provisions of Gujarat Maritime Board Act. 1981 to administer the minor ports in the state,
by the Gujarat State Government. Hence, | refer the prowisions of the said Gujarat
Maritime Board Act, 1981 so as to see the works and services to be provided by the
appellant 1 e Gujarat Maritime Board and | find that as per Section 25 of the said Act,
the Board may execute work within or without limits of ports, and provide such
appliances as it may deem necessary or expedient Viz.
Such work and appliances may include
(a) .wharves, quays, docks, stages, jetties, piers, place of anchorage and other works within the
port ar port approaches or an the foreshore of the port or port approaches in the State, with all
convenient arches, drains, landing places, stairs, fences, roads, bridges, tunnels and approaches,
and buildings required for the residence of the employees of the Board as the Board may
consider necessary;
(b) buses, locomotives, rolling stock, sheds, hotels, warehouses and other accommodation for
passengers and goods and other appliances for carrying passengers and for conveying, receiving
and storing goods landed, or to be shipped or otherwise;
(c) moorings and cranes, scales and all other necessary means and appliances for loading and
unlading of vessels;
(d) reclaming, exCavatingand raising and raising any part of the foreshore of the port or port
approaches which may be necessary for the execution of the works authorised by this Act or
otherwise for the purposes of this Act:
(e} such breakwatersand otherworksas maybe expendientfor the protectionof the . port; (8]
dredgers and other machines for cleaning, widening, deepening alDdimproving any portion of the
port or poit approaches or of the foreshore of the port or port approaches; .
(g] light-hauses, liglit-ships. beacons. buays. pilot boats and other appliances necessary for the
safe navigation of the port and the port approaches in so far as it refates.to State functions;
{h} vessels, tugs, boats, barges and launches and fighters for the use within the fimits of the
port™or beyond thase fimits. whether in territorial waters or othetwise, for the purpose of
towing or rendering assistance to any vessel, whether entering or leaving the port or bound
elsewhere and for the purposes of saving or protecting life or property and f9r the purpose of
landing, shipping or transhipping passengers or goods under section 32: .

{\
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(i) sinking of tubewells and equipment, maintenance and use of boats, barges and other
appliances for the purpose or the supply of water at the port; . -
jl engines and other appliances necesSary for the extinguishing of tires;,
(k] land abutting the sea coast including creeks;
(I} ferry boats and other works and equipment appertaining 1o the running ferry service or
between the ports;
(m) ‘construction of models and plans for carrying out hydraulic studies,
{n} dry docks, slipways, boat basins and workshops to carry out repalis or overhauling of wessals,
tugs, boats, machinery or other appliance.

Thus as per the above Act the appellant is to do the above work which can be

considered as its sovareign functions.

741 Further, as per Section 32 of the said Act, The Board shall have power 1o undertake the
following services :- (a) stevedoring, landing, shipping or transhipping passengers and goods between
yessels in port and the wharves, piers, quays, or docks belonging to or in the possession of the Board; (b)
receiving, removing, shfting, transporting, storing or delivering goods brought within the Board's
premises; (c] carring passengers within the limits of the port ar port approaches, by such means and
subject to such restrictions and conditious as the State Government may think fit to impose; and (d]
piloting, hauling, mooring, remooring, hooking or measuring of vessels or any other service in respect of

viessels,

7.4.2 Form above facts, it is crystal clear that the above functions and services by the
appeliant can be considered as their sovereign function.

74.3 From the facts mentioned herein above, the function of collection of vehicle entry
fee is examined so as to ascertain whether it can be considered as soveraign functions
by the appellant. The work and services as detailed at para 7.1.1 and 7.1.2 above are
considered to be the sovereign function of the appellant and the same does not include
the activity or function of collection of vehicle entry fee. Further, the services of
providing entry into the port by collecting the vehicle entry fee. also does not fall within
the terms and conditions as specified vide CBEC circular No.B8/7/2008-ST dated
18.12.2006 as referred at para-7 above.

7.1.4 In view of aoove, | hold that the services of providing entry into the port by
collecting the vehicle entry fee can not be considered as the sovereign function of the
the appellant.

7.2  Furher, the appeliant contended that for the period on or after 01.07.2012, on
introduction of taxation of services on the basis of negative list, the activities of the
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appellant are exempted by way of Entry No.38 of Mega Notification Mo. 25/2012-ST
dated 20.06.2012, since their activity is covered within the municipal function as defined
in Article 243W of Constitution of India ; that the functions entrusted to Municipality
under Aricle 243W of the Constitution includes matters listed in Twelfth Schedule
thereto which inclues activity at sr. No.2- “Regulation of Land-use and Construction of
buildings and at Sr. Mo. 4- “Roads and Bridges ™ of the Twelfth Schedule. The appeliant
contended that since they are authority for regulating the land use covered within the
port area and collection of vehicle entry fees are for use of roads within port area, their
activity of collection of vehicle entry fees are covered within the municipal function as
defined under Article243W of the Constitution and hence exempted from service tax
vide sr. no.39 of Mega Notification No. 25/2012-5T dated 20.06.2012 w.e 1.01 072012

7.2.1 This arguments at para-7.2 above is also not going to help the appellant in view
of the facts and discussion herein at para-7 and 7.1 above.

722 In view of above facts and discussion, | hold that that being the services of
providing entry into the port by collecting the vehicle entry fee can not be considered as
the sovereign function of the appellant, the appeliant is not eligible for the exemption
under Notification No. 25/2012-ST dated 20.06.2012. And hence in view of the above
facts, the reliance placed on various decisions of the higher judicial forum by the
appellant in support of their contention, is of no help to them

B. Further with regard to the contention as interalia mentioned al Para-3(iv) above
that the levy of tax on the entry of vehicles is specifically assigned to the State
Government vide Entry-57 which govemns the taxes on vehicles and vide Entry-58 which
governs Tolls and the Vehicle entry fees collected by them govemed by Entry-57 & 59 of
List Il of Schedule VIl of the Constitution of India which is subject matter of State
Government. no tax can be collected by the Central Government, | find that this
contention is rather misplaced since issue involved in the present case is of not
collecting tax on vehcles, but service tax on the vehicle entry fees. Further, Tolls
collected is entirely different thing and same can not be equated with the entry fee being
collected for allowing the vehicles into the port. Reliance is placed on the CBEC Circular
No. 152/3/2012-5.T., dated 22-2-2012, the relevant portion thereto is reproduced as
under for ease of refrence

7 Service tax is not leviable on toll paid by the users of roads. including those roads
construcied by a Special Purpose Vehicle (SPV) ereated under an agreement between

National Highway Authority of India  (NHAI} or a State Authority and the

i
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concessionaire (Public Private Parmership Model, Build-Own/Operate-Transfer
arrangement). “Tolls' is a matter enumerated (serial number 39) in List-11 (State List),
in the Seventh Schedule of the Constitution of India and the same is not covered by
any of the taxable services at present. Tolls collected under the PPP model by the
SPV is collection on own account and not on behalf of the person who has made the

land available for construction of the road

From above it is clear that Toll which is paid by the user of the roads, including those
roads constructed by a SPV created under an agreement between NHAISA and the
concessionaire (PPP Model or BOPT arrangement) and thus Tolls' is a matier
enumerated (serial number 59) in List-ll (State List), in the Seventh Schedule of the
Constitution of India. Thus. Tolls collected is entirely different thing and same can not be
equated with the entry fee being collected for allowing the vehicles into the port.

8.4 Thus. this contention is rejected being not sustainable in the eyes of law

8. Further, the appellant's contention that reliance by the Adjudicating Authority on
the decision in the case of Westemn Agencies-2008(12) STR 738 ( Tri- Chennai) and
CBEC Circular dated 09.07.2001 is irrelevant and also since the period covered in the
present case is FY 2012-13 and in any case on or after 01.07.2012 with introduction of
negative list based service tax regime, this Circular can not be refied upon

94 | find that, as per the amendment in the Union Budget of 2010-11 and clarfication
made by the CBEC in Para-1.4 of the Annexure-B of Circular No.334/1/2010 TRU dated
26.02 2010, all the services provided entirely within the Port/Airpont premises are o be
considered as Port Services and the same should be treated as Port Services. Further,
vide CBEC circular Mo D.O.F No 334/03/2010-TRU New Delhi, dated 1* July 2010, it is
clarified that in the Finance Bill, 2010, with intent to ease the classification disputes, the

definitions of port, other port and airport services were amended to comprehensively
cover under their ambit, all services provided within an airport or a port or other pari
irrespective of whether ar not such activities are authorized by the authonties or whether
or not they are atherwise classifiable as distinct taxable services. In effect all services
that are wholly rendered within the prescribed area of the port of other port or an
airport, are 1o be classified within the ambi of ‘port services' or 'airport services' Sinca,
the period also covers year 2012-13, the amendment carried out by the Finance Act,
2010 Is very much applicable in the present case.

9.4.1 For the period on or after 01.07.2012, on introduction of taxation of services on
the basis of negative list. | find it appropriate to refer the relevant provisions of law which

are reproduced as under for the ease of the reference.
| ! gL
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SECTION [66B. Charge of service tax on and after Finance Act, 2012, — There
shall be levied a tax {(hereinafter referred to as the service tax) at the rate of [fourteen
per cent.] on the value of all services, other than those services specified in the
pegative list, provided or agreed 1o be provided in the taxable territory by one person
to another and collected in such manner as may be prescribed. |

From above provisions, it transpires that service tax shall be levied on all services
other than those services specified in the negative list.

SECTION [661). Negative list of services. — The negative list shall comprise of the
following services, namely -

(a)  senvices by Government or a local suthority excluding the following services
1o the extent they are not covered elsewhere-

[[i'l L] L L] L] |

(i services in relation to g wircraft or a vessel, inside or outside the precincts of a pon or an
Ay
(i) transport of goods or piEssengers: or

(v} [Any service], other than serviees covered under clauses (1) w (iil) above, provided 10
bBusiness entities;
As per Section 66D ibid, the negative list comprise also the services by Government or a
local authority excluding the following services also to the extent they are not covered
elsewhere

fivi  [Any service), other than services covered under cluuses {1110 1111} above, provided 1o
business entities:
Thus. from above it is clear that if the services are provided by the Government or a
local authority to business entities, then the same is also taxable after 01.07.2012.
Hence. this contention of the appellant is of no help to the appellant and hence, rejected.

9.2 with regard to th2 contention that reliance on decision in the Western Agencies is
also emoneous as the said decision was referred in Larger Bench as reported in
2011(22) STR 305( Tri. LB) which was stayed by the Hon'ble High Court-2011(24) STR
J50(Mad.). | find that finally, the Hon'ble High Court, Madras vide decision referred at
2015(38) STR J1232 { Mad.) dismissed the appeal filed against the decision reported at
2011(22) STR 305( Tri. LB} in the case of Western Agencies. Thus, this contention is of
no help to them,

8.3 Inview of above, | reject this contention of the appellant being not sustainable.

10. Further, with regard to the contention of the appellant as interalia menticned at
para-3(ii) above, that the Adjudicating Authority has travelled beyond the scope of SCN

L :
g P
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in as much as the SCN dated 01.03.2016 included the period of 2013-14 and 2014-15
without ascertaining the amount of service tax, | find that there s no force in it in as
much as inspite of being asked by the jurisdictional Range Superintendent vide letters
dated 18.08.2015, 17.11,2015, 05.01.2016 and |astly dated 08.02.2016 for the month
wise datafinformation for the subsequent period from April 2013 to March, 2015
regarding Vehicle entry collection fee, the appellant did not reply and not provided the
same fill that date |t was only made available during the adjudication proceedings
Therefore. their service tax hiability for the period from Apnl 2013 to March,2015 couid
not be quantified in aosence of required datas. However, after placing reliance on the
decision of Hon'ble CEGAT 5 member Bench-2 in the case of Bihan Silk & Rayon
Processing Mills Vis CCE-2000((12) ELT 617, decision for issuance of show cause
notice without guantification of demand for the period from April 2013 to March, 2015
was taken. Further, on the basis of information provided by the appellant during the
adjudication proceedings, the service tax involved for the period from 201-14 and
2014-15 was worked out and after proper consideration of their submission on this issue
placed during the adjudication proceedings, the Adjudicating Authority had passed the
impugned order.

104 Further, with regard to the contention that the Adjudicating Authority has also
ignored the fact that they have paid the service tax of Rs. 3.03,560/- for the period
3014-15. | find that tha Adjudicating Authority at page-14 of the impugned order has
given thorough findings on this issue. | agree with the same Moreover, neither any
contrary to the above findings has been placed with the appeal memorandum nor any
concrete evidences/documents have been placed before me Dy the appeliant in support
of this contention

10.2 in view of above facts and discussion, | reject this contention of the appellant
being not sustainable in the eyes of law.

11.  The appellant contended that Cum-Tax benefit should have been given since the
consideration received s inclusive of service tax payabie. | find that the said contention
of Cum-Tax value is not acceptable in view of the provisions of the Section 67(2) of the
Finance Act 1984, Unless the invoice does not specifically indicate/mention that the
gross amount charged includes service tax, it can not be treated as Cum-Tax vaiue.
The appeliant has not oroduced any evidences which specify that the gross amount
eharged includes Service Tax. Therefore, in absence of any cogent evidences showing

the gross value inclusive of Service Tax, the benefit of the Cum-Tax value can not be
extended in view of the relevant provisions of the Section B7(2) of the Finance Act, 1994
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and in pursuance to the decision of the Hon'ble Tribunal decision in the case of Mis
Shakti Motors- 2008 (12) STR 710 (Tri.Ahmedabad). In view of the above, reliance
placed on various decisions of the higher judicial forum by the appellant in support of

their contention, is of no help to them.

12. The appellant has contended that the extended period of limitation is wrongly
invoked as their financial records are always subject to Audit by the department,
which is done from time to time as well as issue involved in this case Is of interpretation
of law and the appellant were under bonafide belief of non levy of tax on this actity and
also omission to inform the department can not be equated with suppression of facts,
Reliance is placed on various decisions of the higher judicial forum by the appeliant in
support of their contention. | find that being holder of Service Tax Registration, the
appellant was very much conversant with the provisions and procedures with regard fo
the Service Tax and hence, it was open to the appellant to approach the department for
any clarification in case of any confusion or any prablem in interpretation of issue of levy
of service tax in the present case. | find that no such efforts were put by the appeliant.
Further, | find that demand confirmed under impugned order was due to suppression of
taxable value by not showing the taxable value in the 5T-3 Returns which was detected
by the department when their recerds were verified during Audit by the department. Had
the department not unearthed the same during conducting of audit, it would have gone
unassessed. Further, | find that the jurisdictional Range Supenntendent vide letters
dated 18.08.2015, 17.11.2015, 05.01.2016 and lastly dated 08.02.2016 had called for
the month wise datafinformation for the subsequent period from April, 2013
to March,2015 regarding Vehicle entry collection fee, so collected by them but the
appellant did not reply and not provided the same till that date. It was only made
available during the adjudication proceedings. Thus, there was clear cut suppression
with intent to evade the service tax. Hence, the extended period is correctly invoked and
also the penaity under Section 78 ibid is correctly imposed under the impugned order,

121 Further, with regards to penalty under Section 77 ibid, the appellant contended
that the SCN does not specify under which sub-section, clause and sub-clause, the
penalty is proposed | find that this is far away from the facts in as much as in SCN while
proposing the penalty under section 77, the specific sub-section, clause and sub-clause
with non compliance of the particular act by the appeliant had been mentioned . | also
find that the appeliant failed to assess their correct tax liability and not filed thee ST-3
returns for the period under dispute with regards to said Vehicle entry fees, the
penalty of Rs. 10,000/ is comectly imposed. Also the appellant failled to furnish
information/produce documents as called for the department on time, the the penalty of
Re 10.000/- is correctly imposed under Section 77(1) (c) ibid.

b
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12.2 In view of the facts stated herein at para-12 above, the reason given by the
appellant to justify the reasonable cause for their failure to pay the tax is nol acceptable
and thus, the appellant is not eligible to the benefit of provisions of Section-80 of the
Finance Act, 1994

12.3 In view of the facts above, reliance placed on various decisions of the higher
judicial forum by the appellant in support of their contention, is of no help to them,
Hence, | hold that the appellant was correctly imposed penalty under Section 77 and 78
of the Finance Act, 1834

13. Accordingly, | uphold the impugned order and thus, the appeal filed by the
appellant is rejected |}

{Gopi Nath)
Commissioner (Appeals)/
Additional Director General (Audit)
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