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:: ORDER —IN — AP ¥
Three units of Mis. Madhu Silica Pvt. Ltd., all located in GIDC, Chitra, Bhavnagar
(hereinafter referred to as "Appellants’) filed three appeals, as detalled in Table below, against
respectively Orders-in-Original ( hereinaffer referred to as "the impugned orders”) passed by
Superintendent({Adjudication), Central Excise, City Division, Bhavnagar ( hereinafter referred to
as "the lower adjudicating authority™).

i 1 T Amount
e | Appeal No. | Appeliant Impugned OI0 & Date " involved
| (Rs.)
1, |94/2017 | MSPL- DU-III| 02/Demand,/Supdt/2016-17 — 08,02.2017 B,161/-
‘2. |95/2017 | MSPL- DU-II | 01/Demand/Supdt/2016-17 - 08.02.2017 |  16,897/- |
3] 105/2017 | MSPL- DU-I | 04/Demand/Supdt/2016-17 - 28.02.2017 3,60,022/-

2. The brief facts of the case are that the Appellants utilized credit of Education Cess and
Secondary & Higher Sacondary Education Cess (hereinafter also referred to as "Cess”) lying
in balance as on 28.02.2015 in May and August, 2015 towards payment of basic excise duty
in violation of the provisions of Rule 3(7)(b} of the Cenvat Credit Rules, 2004. Show Cause
Notices were issued to Appellants demanding Central Excise duty under Rule 14 of the Cenvat
Credit Rules, 2004 (hersinafter referred o as "the Rules") read with Section 11A(4) of the
Central Excise Act, 1944 (hereinafter referred to as "the Act") and interest under Section
11AA of the Act and proposing penalty under Rule 15 of the Rules on the ground that they
utilized balance of Cess wrongly towards payment of Central Excise duty. The lower
adjudicating authorty, vide the impugned orders, confirmed demand along with interest and
also imposed penalty equal to wrongly utilized Cess under Rule 15(1) the Rules. -':'.I .
3. Being aggrieved with the impugned orders, the appellants filed the present appeals, inter
alia, on the grounds that the impugned orders are against the government palicy of credit of duty
paid on the excisable joods by the manufacturer to avoid cascading effect: that the lower
adjudicating authority has not considered CBEC Circular No. 334/5/2016-TRU dated
30.04.2015, which clarified that the balance of Cess as on 28.02.2015 could be utilized for
payment of basic excise duty in specific situations and hence, balance of Cess merged with
balance of Cenvat credit to pay basic excise duty 1s proper; that balance in their Cenvat credit
account register remained much more than balance of Cess credit under dispute during the
penod under consideratian and therefore, the question of recovery of interest does not arise: that
the issue involved interpretation of law in light of CBEC Circular dated 30.04.2015, all

manufacturers were in dilemma whether to utilize the balance of Cess credit lying as on
Page 3 of 11
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28.02.2015 and therefore, penalty on them Is not imposable; that impugned order confirming
demand, ordering interest and imposing penalty be set aside.

4. Parsonal heanng in the matter was attended by Shri R. R. Dave, Consultant wherein he,
inter alia, reiterated the grounds of appeals. Personal hearing notices were also sent to the
junisdictional Commissionerate, however, no one appeared

Eindings:-

5. I have carefully gone through the impugned orders, appeal memoranda and written as
well as oral submissions made by the Appellant. | find that the issues to be decided in the present
appeals are (i) whether the impugned orders confirming demand of wrongly utilized balance of
Cess lying unutilized as on 28.02.2015, for payment of basic Central excise duty, is correct or
not, and (i) whether /mposing penalty under Rule 15 (1) of the Rules read with Section
11ALC{1){a) on the appellants is correct or nob.

B. The mpugned orders have held that the proviso to Rule 3{7)(b) of Cenvat Credit Rules,
2004 15 clear wherain it has been specified that Education Cess and Secondary & Higher
Secondary Education Cass can be utilized only for payment of Secondary & Higher Secondary
Education Cess respectvely, that any deviation would tantamount to wiolation of Central Escise
Act and Rules thereunder. Since the fulcrum of the entire case rest upon Rule 3(7)(b) of Cenvat
Credit Rules, 2004, as amended by Notification No. 13/2005-CE(NT) dated 01.03.2005 and
Notification No. 27/2007-CE(NT) dated 12.05.2007, | would like fo reproduce as it existed in
2015, which reads as under:-

-

*3(7)b)  CENVAT cradi in respect aof - b .

(i
(W)

{iij the education cess on excisable goods leviabie under section 81 read with section §3
af the Finance (No. 2) Act. 2004 (23 of 2004).

{iia) the Secondary and Higher Education Cass on eéxcigablp goods feviable under sechor
136 read with section 138 of the Finance Act, 2007 (22 of 2007);

fiv)
fw)

fwil the educalion cess on laxable senices leviable Lnder seclion 37 read with sechian 95
of the Finance (No. 2) Act, 2004 (23 of 2004),

{vig) the Secondary and Higher Education Cess on laxable services lsviable under sechon
136 read with section 140 of the Finance Act, 2007 (22 of 2007). and

Page 4 of 11
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{vi)

shall be utiisad towards payment of dufy of excise or as the case may be, of service fax
laviabie wnder the said Addittonal Duties of Excise (Texties and Textie Articles) Act, 1878
ar the Natonal Cslamity Contingent duty leviable under section 136 of the Finance Act
2001 (14 of 2001). or the aducation cess on excisable goods leviable under section 91 read
with section 83 of he said Finance (No. 2) Act. 2004 (23 of 2004), or the Secondary and
Higher Education Cess on excisable goods feviable under section 136 read with section
138 of the Finance Acl 2007 (22 of 2007) or the additional duly of excise Weviahie under
sachion 157 of the Finance Act, 2003 (32 of 2003). or the education cess on laxable senices
f@viahie under section 91 read with sechion 85 of the said Finance (Mo, 2) Act, 2004 (23 of
2004), or the Secondary and Higher Education Cess on faxable services leviable undar
section 136 read with secfion 140 of the Finance Acl, 2007 (22 of 2007), or the additional
duty of sxcise leviable under section 85 of the Finance Act. 2005 (18 of 2005) respectively,
art any final products manufactured by the manufacturer or for payment of such duly on
inputs themseivas, if such inputs are removed as such or affer being partialy processed or
an any oulput Sarvice

it that th - cess on excisable goods and the educabion cess
on laxable senvices can be b of the edu
goods or for the payment of ihe education cess on taxable senices -

Provided further that the credit of the Secondary and Higher Education Cess on excisable
goods and the Secordary and Higher Education Cess on laxable services can be ullized,
aithar for payment af the Secondary and Higher Educaiion Cess on exgisable goods or for
the payment of the Secondary and Higher Education Cass on faxable services ™

|Emphasis supphed) ) WA

o

6.1 |find that 1% and 2™ provisos to Ruje 3{7)(b) of the Cenvat Credit Rules, 2004 as it existed
in 2015 clearly provide that credit of Education Cess and credit of Secondary & Higher
Secondary Education Cess on excisable goods or on taxable services can be utilized for
payment of Education Cess and Secondary & Higher Secondary Education Cess only leviable
on excisable goods or on taxable services. The two proviso to Rule 3(7)(b) of the Rules ibid,
were not amended or rescinded by the Central Government and was in force in 2015. Therefore,
the contention of the appellants that the balance of credit of Education Cess and credit of
Secondary & Higher Secondary Education Cess, as on 28.02 2015, could have been utilized
for payment of Central Excise duty is not correct The contention of the appellants that once the
levy of both Cess was withdrawn, the question of ufilization and restrichions put thereupon had
become redundant, is alsc not correct. It is well-settied principle that if a statute provides for a
thing to be done in a particular manner, then it has to be done in that manner only and not in any
other manner. The provisos of Rule 3(7)(b) of the Cenvat Credit Rules, 2004, are very clear and
unambiguous and the words used there in are very categoncal and there i1s no reason to read
the said proviso in any other manner and/or to conclude that the appeliants are entitled to utilize
accumulated credit of Education Cess and Secondary & Higher Secondary Education Cess for
payment of Central Excise duty after budgetary changes made in 2015. |, therefore, find that the
contention of the appellants is devoid of merits.

FAaRE 3 QT 11
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6.2 The Central Government vide Notification No, 14/2015-CE and Notification No. 15/2015-
2015-CE, both dated 01.03.2015 exempted all excisable goods from whole of the Education
Cess and Secondary & Higher Secondary Education Cess leviable thereon and issued
Notification No. 12/2075-CE (NT) dated 30.04.2015, which reads as under -

2 Inthe CENVAT Cradif Rules, 2004 (hersinafter refarred to as the said rutes), o g 3
in_gub-niie (7). in clause (b after the second proviso, the following shall be subshiuted.
namely '=

“Prowided also that ihe credit of Education Cess and Secondary and Higher Education Cess
patd on inputs or camtal goods recaived in the factory of manufacture of final produgt an or

Pravided also that the credif of balance fity per cant Education Cess and Secondary and
Higher Education Cess paid on capital goods received in the factory of manufaciure of final
product in the financial year 2014-15 can be wiiized for payment of the duly of excise
spacified in the First Schedule to the Excise Tanff Act

{Emphasss supplied)

5.3 CBEC vide D.O. F.No. 334/5/2015-TRU dated 30.04.2015, clarified that :-

(1) Rule 3(7)(t) of the CCR. 2004 has been amended 50 as 1o allow utilisation of creda
of Education Cess and Secondary & Higher Education Cess for payment of basic excise
duty in the following siluations

a Education Cess and Secondary & Higher Education Cess on inputs or capial

goods recelved In the factory of manufacture of final product on or after the st day of
March, 2015

b Balance 50% Education Cass and Secondary & Higher Education Cess on capital
goods received in the factory of manufacture of final product in the financial year 2014-15,
and

4 Education Cess and Secondary & Higher Education Cess on input sarvices
recelved by the manufacturer of final product on or after the 1st day of Mareh, 2015,

(Emphasis supphied)
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6.3.1 In the above notification as well as CBEC clanfication, nothing has been said about
balance credit of Education Cess and Secondary and Higher Secondary Education Cess. In view
of this, the appellants contention that accumulated Education Cess and Secondary and Higher
Secondary Education Cess on inputs received in the factory even before 01.03.2015 can alsc be
used for payment of basic Excise duty on clearances of excisable goods on or after 01.03.2015
is not correct at all.

64 The Hon'ble Apex Court has already settled legal position that the law must be interpreted
the way it is stated and conditions must be followed in the case of DHARAMENDRA TEXTILE
PROCESSORS reported as 2008 (231) ELT 3 (5.C.) as under

Interpretation of stetutes - Principles therefor - Cour! cannol read anyifung wifo & statufory

provigion or 3 stiputated condition wiich is plain and ynemiuguous - A siafute is an edl of the
legisiature - Language employed in stalute is determinalive factor af lequsiative infefil

65 The Hon'ble Bombay High Court has also decided that hardship can't brought to interpret

the rules/law differently in the case of NICHOLAS PIRAMAL (INDIA) LTD. reported as 2008 (244 ELT.
321 (Bom.} as under- -

Interpretation of stalutes - Hardship, relevance in construction of rule - Hardship cannol sl in

and making rule riuous - Assasses [o represent (o
rule making authonty pointing put defects - Court in the guise of interpretalion cannal [ake upon
task legistative function - Difficylties in few cases cannot resull i departng from nommal e af
consirpciion. - The nde must ordinanly be read in ils ieral sense umiess Il Qives nse fo an
ambiguity or absurd results

Stalutovy provisions - Rules when nol absurd or unjust - Not possibile for Legisiature fo concelve
evary possible difficully - Provision or rule can occasion hardship lo a few. that cannot resull in
rule being considersd as absurd or mandestly unjust. - Hardship or breaking down of the rule
aven i it happens in some cases by IIseif does not make the rufe bad unless the rule itself cannot
be made operalive

7. In view of the above, | find that the appellants could not have utilized accumulated credit

of Education Cess and Secondary & Higher Secondary Education Cess, lying in balance as on
28.02.2015, towards payment of Central excise duty on excisable goods as per Flulle 37)(b) of

the Rules ibid. However, the appellants have debited Cenvat credit by amount of Génvat credity b
balance which was merged with Cenvat credit in May and August, 2015 in March, 2016 as per B
contention of the Depariment and hence, no Central Excise duty is further recoverable in any of

three appeals.
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8. As regards penalty under Rule 15(1) of the Rules for the wrong utilization of balance of
credit of Cess as on 28 02.2015 towards payment of Basic excise duty, | find that the treatment
to be given to these two Cess lying in balance as on 28.02. 2015 was not clear to the assessee
as well as to the Department. This bears testimony from the fact that Tariff Conference held on
2Bth & 29" Dctober, 2015 organized by CBEC had to clarify the matter at Point B.21 as

below -

“B.21 - Hyderabad, Coimbatore, Vadodara, Vishakhapatnam, Delhi Zone -
Cenval Credit - Balance of Education Cess and Secondary & Higher
Education Cess lying in the CENVAT Credil Account

Issue !

Exemption from levy of Education Cess and Secondary & Higher
Education Cess has been provided w.ef 1-3-2015 vide notification no.
14/2015-C.E. & 152015-C.E both dated 1-3-2015, Sub-rule 7{b) of Rule 3
of CENVAT Credit Rules, 2004, specifies thalf CENVAT credit of specified
duties shall be utilized for payment of those specified dulies only. CENVAT
Credt of Education Cess and Secondary & Higher Education Cess can be
utilized only for payment of Education Cess and Secondary & Higher
Education Cess, respectively. Consequent upon grani of exemption there is
issue of utilization of the accumulated credit of the past. It is suggested thal
an amendmeni fo sub-rule 7(b) of Rule 3 of CENVAT Credit Rules, 2004
may be made to allow the utiization of balance CENVAT Credil of Education
Cess and Secondary & Higher Education Cess towards payment of either
duty of excise or Service Tax.

Discussion & Decision :

The conference affer discussion and bnefing from the officers from

the Board noted that it was Government's conscious policy decision 1o
withdraw the Education Cess and Secondary & Higher Education Cess It
is a policy decision o not allow utilization of accumulated credil of sducation
cess and secondary and higher education cess affer these Cesses have
been ul. As these Cesses have been phased oul and no new
liability to pay such Cess arises. no vested right can be said to exisi in
refation o the accumulated credit of the past. The rule and notificalions as
they axist need io be followed and do not need any amendment "

|Emphasis supplied]

-

81 |Itis, therefore, evident that the manner as to how the balance of accumulated credit of
Education Cess and Seccndary & Higher Education Cess is to be utilized was not clear and it
required clarification of the Board even on 29.10.2015 after Commissioner's Tanff Conference.
In such a situation, no penalty is warranted to be imposed on the Appellants for confusion at
their end in May, 2015 as has been held by the Hon'ble Punjab and Haryana High Court in the
case of M/s. Jai Ganesh Processors reported as 2016 (343) ELT. 47 (P& H):

“K Imview of above, even though the Hon bie Supreme Court held that the
asyessee would not get benefit of exemprion if duty had not been paid on
inputs, the_gssessee held o bona fide view ghow interpretation_of the
notification, Thus, it may nol be a case of deliberate evasion of duty. While
the Tribunal righily rejecied the claim of the assessee that exemption was
applicable, the seiting aside of penalty camnor be held 1o he illegal. Levy of
penalty is mor automanic merely hecanuse an exemption was wrongly availed
even when pleg of the assessee s found to be erroncous, According to the
assessee, even afier the judgment of Dhiren Chemical Indusiries, it was
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wnder o hona fide weang belief in the light of circulars in force which were
finally withdrawn on 26-9- 2002 that it could avail of exemprion, thowgh the
same has bgea found o be unaccepiable

9 In the circumstances, view taken by the Tribunad that though
interpretation of the aysessee way ervoneons, i did not lack bong fieles and
in such g sitwation, fevy of penalty was not called for, is a possible view, The
guestion raised cannol, thuy, be held to be a substantial guestion of law.”

[Emphasis supplied|

8.2 | also find that the appellants, as law abiding assessees, have paid Central Excise duty
by way of debit entries in Cenvat credit account in March, 2016 much before the issue of the
impugned orders, Therafore, in view of facts discussed in Para 8 and 8.1, | hoid that penalty
under Rule 15(1) of the Rules is not imposable in this case

8.3 The appellants have contended that they had maintained sufficient balance of Cenvat
credit in their accounts and hence, no interest is payable under Rule 14 of the Rule and thus
substantiated their claim by way of submission of Table as below from April. 2015 to March,

MADHU SILICA PYT. LTD. o)

Manufsciurers of Precipitated Silices

|

-

—

J Fiege. OGS | Pl b 14T GI DG Verem, Baveger N 0N Degmeen Sit. e
s CF =@ ITE - T8EFEH oSS il FRFPAD TRNESSG - Fas  B-FTE RS r S

rndlbe e bt o s Vel s madPusilce oom « T L ) R PFTC D007 - CNN T Mw Tk i TR

MADHLU SILICA PYT. LTD. : Bhawnagar
mumuﬂm-nﬂuﬂil-ﬂ Ef-1

o s
MSPL DU (40 GIDC] : 1,12.80,190
Atad
MSEL DL
MSPL B 1A AR

ETALS OF CLOENMG BAL AHCE O CENVAT CREDIT AS Fﬂﬂl-i
el

,:r.r,!u 4z8
[ 1,309,563, 183
1 I.E “:ﬂ!
_1,26,04 731
T 1,32, 53 %_
1,33, 45, 760
_1,.35,08,
141,31, 145
Dec-15 1 135 |
Jan-16
Feb16 | 170538
[ Mar-18
Far, Madhu Silica Pvi. Lid.
o BB
Direcior

DARSHAK R. SHAH
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4  The Hon'ble CESTAT in the case of Mis. Toyota Kirloskar Motors P. Ltd. reported as 2017
(47) S.T.R. 108 (Tri. - Bang.) bas held that interest is nol payable, if disputed credit has not
been utilized. Hence, | hold that interest is not payable by the appellants as they have not utilized
Cenvat credit as is evident from their account and Rule 14(1)(ii) of the Rules, which reads as
under -

“Rule 14. Recovery of Cenval Credit wrongly taken or erroneously refunded —

7 (| .

(ii) Where the CENVAT credit has been taken and utiized wrongly or has

been errorecusly refund, the same shall be recovered along with interest

from the manufacturer or the provider of output service, as the case may
be, and the provision of Section 11A and 11AA of the Excise Act, or
Sections 73 and 75 of the Finance Act, 1994, as the case may be, shall
apply mutatis mutandis for effecting recovernes.”

In view of above facts, the impugned orders are set aside and appeals are allowed.

1 el gEw oo A o wdiew w1 e setea altd & R e g

1  The appeals filed by the appellants stand disposed off in above terms.

By R.P.AD.
To,

(i) Mis. Madhu Silica Fvt. Ltd.,

(i) Mis. Madhu Silica Pvt. Ltd.,

(iil) Wis. Madhu Silica Pvt. Ltd.,

DU-I, Plot No. 73/74,
GIDC, Chitra,

Bhavnagar — 364 060.

DU-I, Plot No. 53,55 & 56/A-B,
GIDC, Chitra, ,

Bhavnagar — 364 060.

DU-I, Plot No. 40,
GIDC, Chitra,
Bhavnagar - 364 060.

Pt
(F#R W)
I (3diew)

-‘\'.
|

TM'{ g Mfee wde M,
| DU-ly, =Rz & 147, GIDC, |
' Chitra, HTE=aT - 36y =Le,

cafz A 5355 & sm.-a.i
NTEATT - IEW sko.

L - e
Avid ay Tafae wgde fRfhes, |
| cHTE &Y. 40,

| GIDC, Chitra, WEATT - 3&¥
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