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gfi-g yt&t Tireqr ((,rder-ln-Appeal No.):

BHV-BXC U S-000-APP-085-TO-87- 2017 -18

3r*r sT frarfi/
Date of Order:

15.01.2018 1 7.01 .201 8

Tqrt ddc, 3iq-+- (3{fi-,"s), {T+tc rqRT qftd /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrc{ Jn.!Ifd/ F.{€ 3rg€i:qrJq€/ sflq6 i{rg{d. Adq riqa ej6/ i-dr€{, {Is+l-a / BirfrrR I rri$rnst d?]rT ]wfifuJ artr

{d 3rra?r t qft-J: /

Arising oul of above menti(ned OtO issued by Addilional/JoinrDepuly/Assrslant Commissioner, Cenlral Excise / Setuice iax,

Rajkot / Jamnagar / Gandhi{lham :

gffif & cFara 6I arrl (rd qilr /Name&Address of the Appellant & Respondent :-

l.Madhu Silica P. t1d. (DtJ-lll), Plot No. 73114 GIDC. Chitra.Bhavnagar

2. Madhu Silica P. l.td. (DU-ll), Plot No. 53,65 & 56/A-8. CiDC. Chitra.Bhavnagar

3. Madhu Silica P. l.td. (DU-l)" Plot No. 40. GIDC, Chitra.Bhavnagar

i€ }d!(i'frd) $.qfuJ 6t? ;qfu ffifud dt$ ri irgqa crfu-s ft / c1fu6{nr * ssa:rffo dr{{ 6{ {ddr tt/
Any person aggrieved by ihrs Ordecin-Appeal may file an appeal to the appropriate authority in the following way.

finr era ,#&o j".qrE ?!-n (rd trdra? rffiq arqrtr#ro- + cfr y+a };f-q r,qe ?ta lrQ?qp 1944 t urr 358 +'

iaria"'"?i h.? 3{qf{F- Il94 fI rr 86 6 fla:ia ffifu" .ft S .rr r{f e t/
Appeal to Customs. Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the
Finance Acl, 1994 an appeal lies io:'

{rif6{!T {€i6d t sEF]. exfi arrd ffer t,i6, ai*a r.qrf,i s"6 sE *{16r 3l{tffq arqrFr6{ur A ft?)s fi6, *Fc "dr6 d
z. :rr. *) ge, dF a.-ff, +- fi alfr qlG! r/-
The special bench of Custcns, Excise & Service Tax Appellale Tribunai of West Block No. 2, R.K. Puram, New Delh, rn all

matlers relating to classiticalion and valualion

ilt +-.i 6r artor
Date of issue:

rl'

(D

(ii)

(iiD ]rfr&q Era-{{rr *. sqqT J{ta clEd 6le + i+E Ardrq ];qr? erq Grff J ffi, 2001, * BsE 6 + 3idJ,rfr A.itad fu(,
r, cq, EA 3 Ei Err qfu i r+ Et a'- .T'A- , rra s -e t ra rE ch + Fr2r .-rdr r;trc era *r arr ,agrs *r pia

:,'r Arrqt:ror Aatar xu. 1 dI€I ,I ].nF aiF 5 at€I Iq.4 50 Fl_€ rqF T+ l{?,ql 50 nrE. {uq C }fo{ t Ffle, rCoO,
rq4 5000/- 5q, 3{rrdl l(000r .q{ qr Frtfti iF ?1.+ 4l q? q.Ir7 +} Ari?rF ?Ia +r err+,a. se$7 {or-#q
a,qfuFrur Ar 9rr€F + $6I{r ftrep r- ,'ra g fut $ qeFFa elT 6 +n ear4 irn r€rirr *+ Srcz Aflr E{ dta- -rlfu. 

I

EEfud irFc 6r ,[4 ra, ds di 5q nrgr 8' FldT qGq rai ffia Jftdtq arcrfoflq Ar qrlsT Rrd t t rclrra yritr (€ 3#T) +
t J".dea-qr *-FnI 500/ EE F fiuttz e_ra ! r.Fr El-r,r t/
The appeal to the Appellair) Tribunal shall"be filed !n quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules,200' and shall be accompanied against one which al least should be accompanied by a fee of Rs.
1,0001 Rs.5000/-. Rs.10.0001 where amounl of duty demand/interest/penalty/refund is upto 5 Lac 5 Lac !o 50 Lac and
above 50 Lac respeclively i the form oa crossed trank drafl in favour of Asst Registrar of branch of any nominated public
seclor bank of the place where ihe bench ot any nominated public sector bank oi lhe place where lhe bench of the Tribunal
is sjluated. Applicalion madc for grant of stay shall be accompanied by a fee ot Rs. 5001.

lqt}{d qnrid{ 1(a) d { ac arff i * rgrqr giq sst 3{qii rtFT eI6 erfiq r.qre qE6 II{ +drq{ 3rffrq ;qrqrfud$T

6rf4 a vn'+a *++ fffusr, , <ffiq d {(Frf,I frda ]r€rat JJi-ffdIqle k""rr, q.t St ar* qGq t/

To lhe Wesl regional bencl of Customs, ExciBe & Servrce Tax Appelale Tribunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher lhan as menlioned in para- 1(a) above

3rtrrq -qErFr6@T fi FflH nqrfr, kaa 3rfuff-{rT, 1994 A ql.i 86(1) + Ji +d tfl6r 1iffi, 1994 + Bqfl 9{1) * Fd
Birift-d cqr S.T.5 ,i qR cM d'6t dT €iiJft sd rs+ nrq B-€ iriar * fir6 Jq-d Ar 4$ Fl isfi cfi EFr f; rrdrd +t
(tdri i q6 cfi rffrFrd d;t qrBc) 3fu adTi t Ffr ri FF !.6 efr + €t?r. ddr +d1{{ & d"T ,aqrfr 6t fiia :it< raro ?tq.r

qdlar IlT 5 ara qr :FRI Fff 5 drE 5c(i qr 50 drur dq( 6 tnErr 50 ars rw i{ft-6 t A Fffrr. 1,000/- ryi, s,000/-
fu ]Itrdr 10 000i- rq$ 6r riiift-a f,Efl ?ria Sr cfi {idrd str A!]ift-d' q@ 6r g4dra. TidFif, 3rfrdt-q arqrfof{lr *r err@r t
F.q+ rFrqn i ars s FiF. eft prafra' etr * +q -dr[ flr loiBa a,i CrEa a+"r, furr fla .fd( , Edn-- E]rr. 6r srJrFEr.

t+ Et rs en€l * Fidr Erf6( rdi ffid 3rffiq ;alqrfu6{lr *r ?rRar fErd t r erzra nran (Fe rn-50 t A\' JTtda-cr * qr?r

5001 dcs 6r Fq1fod ?16 rr{r 6{ir drn Y

The appeal under su6 seclion (1) of Section 86 of the Frnance Act, 1994, to lhe Appellate Tribunal Shalt be fled in
quadruplicaie in Form ST5 as prescribed under Rule 9(1) of lhe Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be cenified copy) anC should be accompanied by a tees of Rs.
1000/ where lhe amounl of sewice tax & inlerest demanded & penally levied of Rs 5 Lakhs or tess, Rs.sOOol where ihe
amount of service lax & interest demanded & penalty levied is more than five lakhs but nol exceeding Rs. Fjfty Lakhs,
Rs 10,000/ where ihe amount of service lax & inlerest demanded & penalty levied is more than fifry Lakhs rupees, in the
form of crossed bank drafl in favour of the Assistani Registrar of the bench of nomanated Publ;c Sector Bank of the place
where the bench of Tribunal is situaled. / Application made for granl of stay shall be accompanied by a fee of Rs.5O0/.
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(i) ia-a 3rftfiqn, 1994 & fi1r 86 ffr 3c-tmBri (2) rq (2A) t liarta r} fi 4S r-n-d., n-qrdi lMr, 199a, t FqE 9(2) rE
9(2A) + ar6-d Fnifta qq{ sT.7 fr 6r dr 6*ztr (a r{{e €rq 3]r3€d i;fiq r.qrd eJ6 Jqar }E+f, (3{Iftd), &-drq raqrq lrcE
ear ofr. riv fi q?d ri{r? fl i Jad n'-a cF qr't-: +-p af51 Fr rrr{F eTTT:-r{rrrs Jr{FFJ }rrd lsrs{z ar+q
racra T6/ d-flqT, +i sffiq -qlqrEfl"r fi ]rriad -i rra +r fi{rr .fr 4lE rnt?i fi h ,fi srq f d rd frrS d'rfr' /

The appeal under sub section (2) and (2A) of the seclion 86 lhe Finance Act 1994 shall be liled in For ST.7 as prescribed

undet Rule I (2) I 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner Ceniral Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order

passed by lhe Commrssioner authorizing lhe Assistani Commissioner or Depuly Commissioner of Cenlral Excise/ Service Tax

to file lhe appeal before the Appellale Tribunal.

EFI eFr .r-t4 J=s? eEF sd .E-d,- Iffi!. sr$-6rEr (FFc") a qi tilrfl q prrc F'a-dfs ];rle Ia /ffirr t9a4 I
irr 35"s 4 i:n 

",r 
-Cr Hq IftFrt tgq4 + tlr 83 6 lI{ra qaran r ril "n & -g l. # +-ar'+ cff i'ffiq

erE'-+l-q d'rdrd 6{? srrq raql{ fleF/t'fl fi{ fi?r & 10 cftrla (10%), fq aFT {ri {difi ffiad t q rdrar, r< *.ra gaiar
m? t 6r T.rfla f+qT ar', arrt-fu gs rn1r * :irata qsr B drd' dr& rfsa iq iflr] rs +tg {q! d ;{fus a Sr

+-fiq rdrE ?16 lii tdr6{ S:iari-a'arar fuv 4q ?riq'' rt frE rlTa-d t
(i) ?.'Rr 11 a t 3idrtd {-F-4

lii) t-nt nsr fi d' at ard afil
(iii) Me oer li;la4{a + ffqE 6 + :iaira iq rqq

E?d qd fu g€ qT{r *'crdq'ra ffiq (f. 2) Jerh-fi1 2014 + 3ar'rT t $ EEdf fifdrq cIffi + sflti G-flnia
l+rra :rfr c-i ii{f, 6} dr{ ff dnt/

For an appeal to be liled before the CESTAT, under Seclion 35F of lhe Cenlral Excise Act. 1944 which is also made

applicatlle to Service Tax under Section 83 of the Finance Act. 1994, an appeal agarnsl lhis order shall lie before the Tribunal

on payment oi 10% of the duty demanded where duty or duly and penally are in dispule. or penalty, where penalty alone is in

dispule, provided lhe amouni of pre deposil payable would be subject to a ceiling of Rs 10 C.ores,

Under Central Excise and SeNice Tax, Duty Demanded shall inciude

(i) amount determined under Section 11 D,

(ii) amounl of erroneous Cenval Credil lakeni

(iii) amounl payable under Rule 6 of lhe Cenvat Credrt Rules

provided furlher that the provisions of this Seciion shall not apply to lhe slay apphcalion and appeals pending before

any appellale aulhorily pror lo the commencemenl of the Finance (No.2) Acl. 2014.

fir.d 116r{ +l TdtFEr rrlf{ :

Revision application to Govemment of lndia:

f€ jntsr fr griltTur qra-er ?rFfrAr qEr,q F' 4.fr" ];qa e-F lrfufi{a Isq4 8r tir4 35EE 4, qrrF !r{+ + }rdrla 3l{r
Eft.{ ,rEe {rEr rfrn?TET Jraze g-re ?fr raF" "rra r}i.J "Tri ff-'=i-f, srE aE r- FF6 Fzi. a3 ra-dl-110001 aI
B.qT aw qft-o i -

A revision application lies to the Under Secrelary. to lhe Governmenl of lndia, Revision Applicalion Unit, I\,4inislry of Finance,

Deparlment of Revenue. 4lh Fioor, Jeevan Deep B{rllding Parlianrent Slreel New DelhFll0001, under Seclion 35EE of the

CEA 1944 in respecl of the following case, governed by first proviso to sub-section (i) of Section-3sB ibid:

,ft FtF; fth eEqra + prFd !E, ur {a{a FeFl .ri fl ifr4r rrcIF g er5rr rl s'qrrr;rfr + fre [l A:1r }r;JI +IrgrF qr

fr, qS: sl-ir.-T C {81 erfl, f "T,-rd } Cl{r/ ar ls-+ rirrIFtTa'c.,.- p Fn o qEEor:E aFra. ?s srrod r
t+-Sl 8lirr ?,16 * qrfr * -6qra + rrFd frti
ln case of ;ny loss of giods. where the loss occurs in lransit from a faclory to a warehouse or 1o anolher factory or from one

warehouse lo another during lhe course of processing of lhe goods in a warehouse or in storage whether in a faclory or in a

fird i ElFr EES n"q qr Ei{ +} Fqta +l G ers & fafuq t eT{d 6.n alT w srfi rrg Adq r*rd 116 + qE (R:id) *
ErFd ,i, d' fird + qrFr ftfr irs4 qr al{ +t fu.d 61 4fr t /

in case of rebate oi duty of excise on goods exporied io any couniry or lerrhory outside lnda of on excisable material used in

lhe manufaclure of lhe goods which are expo.ted to any coirnlry or territory outside lndia.

fi siqE !rF6 6r Trdla f*( kdr 
'rlff, 

& qli1 icrd qT aFra +l Frfr fuia' lsqr ;rqr tt /

ln case of goods eiporled oulside lndia expod 10 Nepal or Bhutan. without payment of duty

F-trF:Ea r,q-a r. ,-qEa erF{ a sFaa t F- at rra ere? tp xi}ft-{p (.d irfi trAa q"llTt} a =Fr a.a d rB e ]rtr d
tireer at :,q- ilqdr r-'aarr E+ ufuFrF rF 2r. t998 & Urr '09 r- earr. fi+a 4r zr +ts ,nrq psrqrfafo cr q oe I
qrfta frr' rt *l/
Credit of any duly allowed lo be ulilized lowards paymenl of excise duly on final products unde. the provisjons of tttis Act o.

lhe Rules made there under such order is passed by the Commissioner (Appeals) on or afier. lhe date appoinled under Sec.

109 of the Finance (No.2) Act, 1998.

3rn-4a 3rrt{d Ar d cifqi trcr] {i€qr EA-8 i rr Ar $-frq 
'icrqfi 

rt6 (.}i.ff-f,) 1MI, 2001, * A-{ff I t raitd ft'frfAE t,
5v:nhr*dtcur+3 rF tn ,ld sI * Eriar lq{r4a }Er{f,- F Er'i{ {d.}rEarE lr.fta vrhl 6r al cftqi ridt4 fI dlfr
qrGqr qFr fi i-fiq r.crd al6 vftlG{ff, 1944 fI !iT{r J5 EE 6 -<a iaaltr+ Ia SI 3rflq?ff i ffrFT * d-{ w TR 6 €I cli
tiTrd *I irfr qrG\'t / '
The above application shall be made in duplicaie in Form No. EA-3 as specified under Flule,9 of Central Excise {Appeals)
Rules, 2001 wilhin 3 months from lhe dale on which lhe order sought to be appeaied againsl rs communicated and shall be

accompanied by two copies each of the OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan

evidencing paymeni oi prescribed iee as prescrjbed under Seclion 35-EE of CEA, 1944. und-"r lvajor Head of Account.

qattrq ${.d + .cra ]ffifu-d iaqit-d,rc-+ r }I.r,r an 'rel fiirF I

#ti,ae"a 14a rrq arq sqi ai 5€$ 6JT ft a] 5qd 200/ fir t4ara Bar 3]. ]ll7 qft llf,.a rFF 116 drs 5c$ S GqEr d dt
rq, 1000 -/ 4- trrrfla F5t -,.r,, 

'
The revision application shall be accompanied by a fee of Rs 200/- where the arnounl infolved in Rupees One Lac or less

and Rs 1000/ where the amount involved is more lhan Rupees One Lac.

qA 5g ].Ee C 69 "(s r4ril r qq'ae l { c=-a ,fd ,'eer + t- efs { q,-rl' :p'sr ar E'rtrr slar 
"'rFq | 5g =1T +

d- a' et fr R-q -b *rq q diIF + 'i-4 ,rn?'F yi}'jlI ;rqrntTn r q- rEi }ird qr i.fo s'&T 4 I.+ xrd6e ft4 JrFr e | /

ln cdse if the order covers varous numbers oi order- in Original. fee for each O.l.O should be paid in the aforesaid manner,

nol wilhsianding the fact that the one appeal 10 the Appellanl Tribunal or the one application to lhe central Go\,l As the case

may be, is filled lo avoid scriptoria work il exosinq Rs 1 lakh fee of Rs. 1001 fo[ each.

q?TrTanfud -qrqrdq rf6 ]{fBft-qs. 1975. + 3rdEdl'l + Ja€i{ 4d 3nie[ IrE €.raa gr*r fi ciA q{ FFrifod 6.50 {qS 6r
a#q :r.+ i?fu-e drn 6rn ,r-fi" r I
One copy'of application or O.lO. as the case may be. and lhe order of ihe adjudicating authority shall bear a courl fee slamp

of Rs. 6 50 as prescribed under Schedule-l in terms of the Court Fee Ac1 1975. as amended

fii{r ?l"6. Ai6q rasrE ?r-6 r.q t-dr6r 3ffiq alqrfufi{lT lfl, ftft}) frqarrdl, 1982 n dffid [a 31fr dqFlra errdi +]
€GEdd fif Ed ft{ffi d 3nr sil €ala 3r+f+a fu-qr drdr tt i
Altenlion is also inviled to the rules covering lhese and olher related mallers conl3ined rn the Customs, Excise and Service

Appellale Tnbula. {ProLedure' Rules 1982

Jlq 3rql-&q crR.6rtl 4l 3r{rd afua F.i $ nffla ;+rq faqa 3it{ di4frF crdqrJi A Rs. 3{qffrFfr hxirrftq de-€r.c

www cbec gov.in +1 ig +r+.i t I /
For $e et;borale, detaited and latest provisions relatlng to filing of appeal to lhe higher appellate aulhorily, the appellanl may

'eter to lhe Depanme,liar weDs(e www LbFc.go, n
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Appeals No; V2194,95 & 105/BVR/2017 rt\a

:: ORDER - IN - APPEAL ::

Three units of M/s. Madhu Silica Pvt. Ltd., all located in GIDC, Chitra, Bhavnagar

(hereinafter referred fo as "Appellants") filed three appeals, as detailed in Table below, against

respectively Orders-in-Original (hereinafter refened fo as"the impugned ordersJ passed by

Superintendent(Adjudication), Central Excise, City Division, Bhavnagar (hereinafrer refened to

as"the lower adjudicating authority").

Sr.

No
Appeal No. Impugned OIO & Date

Amount

involved

(Rs.)

1 9412017 MSPL- DU-III 02/DemandiSupd{20L6-17 - 08.02.2017

gsl20L7 MSPL- DU{I 01/Demand/Supdtl20L6-17 - 08.02.2017

8,161/-

2 16,8971-

3 t1sl20t7 04/Demand/Supdtl20r6-L7 - 28.02.20L7 3,60,0221-

Appellant

MSPL- DU-I

2. The brief facts of the case are that the Appellants utilized credit of Education Cess and

Secondary & Higher Secondary Education Cess (hereinafter also refened to as "Cess") lying

in balance as on 28.02.2015 in May and August, 2015 towards payment of basic excise duty

in violation of the provisions of Rule 3(7)(b) of the cenvat credit Rules, 2004. show cause

Notices were issued to Appellants demanding Central Excise duty under Rule 14 of the Cenvat

credit Rules,2004 (hereinafter referred fo as "the Rules") read with section 11A(4) of the

central Excise Act, '1944 (hereinafter referred to as "the Act") and interest under section

11AA of the Act and proposing penalty under Rule 15 of the Rules on the ground that they

utilized balance of cess wrongly towards payment of cenkal Excise duty. The lower

adjudicating authority, vide the impugned orders, confirmed demand along with interest and

atso imposed penatty equat to wrongly utilized cess under Rule 15(1) the Rutes. 
S44

3. Being aggrieved with the impugned orders, the appellants filed the present appeals, rnler

a/ta, on the grounds that the impugned orders are against the government policy of credit of duty

paid on the excisable goods by the manufacturer to avoid cascading effect; that the lower

adjudicating authority has not considered cBEC circular No. 334/5/2016-TRU dated

30.04.2015, which clarified that the balance of Cess as on 28.02.2015 could be utilized for

payment of basic excise duty in specific situations and hence, balance of Cess merged with

balance of Cenvat credit to pay basic excise duty is proper; that balance in their Cenvat credit

account register remained much more than balance of Cess credit under dispute during the

period under consideration and therefore, the question of recovery of interest does not arise; that

the issue involved interpretation of law in light of CBEC circular dated 30.04.201s, all

manufacturers were in dilemma whether to utilize the balance of Cess credit lying as on
Page3of11
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Appeats No: V2194,95 & 105/BVR/2017

28.02.2015 and therefore, penalty on them is not imposable; that impugned order confirming

demand, ordering interest and imposing penalty be set aside.

4. Personal hearing in the matter was attended by Shri R. R. Dave, Consultant wherein he,

inter alia, reiterated the grounds of appeals. Personal hearing notices were also sent to the

jurisdictional Commissionerate, however, no one appeared.

Findi nos:-

5. I have carefully gone through the impugned orders, appeal memoranda and written as

well as oral submissions made by the Appellant. I find that the issues to be decided in the present

appeals are (i) whether the impugned orders confirming demand of wrongly utilized balance of

Cess lying unutilized as on 28.02.2015, for payment of basic Central excise duty, is correct or

not, and (ii) whether imposing penalty under Rule'15 (1) of the Rules read with Section

11AC(1)(a) on the appellants is correct or not.

6. The impugned orders have held that the proviso to Rule 3(7Xb) of Cenvat Credit Rules,

2004 is clear wherein it has been specified that Education Cess and Secondary & Higher

Secondary Education Cess can be utilized only for payment of Secondary & Higher Secondary

Education Cess respectively; that any deviation would tantamount to violation of Central Excise

Act and Rules thereunder. Since the fulcrum of the entire case rest upon Rule 3(7)(b) of Cenvat

Credit Rules,2004, as amended by Notification No. 13/2005-CE(NT) dated 01.03.2005 and

Notification No.2712007-CE(NT) dated 12.05.2007,lwould like to reproduce as it existed in

2015, which reads as under:-

"3(7)(b) : CENyAT credit in respect of -

0

(it

(iii) the education cess on exclsab/e goods leviable under section 91 read with section 93

of the Finance (No 2) Act, 2004 (23 of 2004);

(iiia) the Secondary and Higher Educafion Cess on excisable goods leviable under section

136 read wtth section 138 of the Finance Act, 2007 (22 of 2007);

(iv)

(v)

(vi) the education cess on taxable services leviable under section 91 read with secfion 95

of the Finance (No. 2) Act, 2004 (23 of 2004);

(via) the Secondary and Higher Education Cess on taxable seryices leviable under section

136 read with section 140 of the Finance Act, 2007 (22 of 2007); and

bt4

$4d

Page 4 of 'l 
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Appeals No: Y2194,95 & 105/BVR/2017

(vii)

shall be utilised towards payment of duty of excise or as the case may be, of sevice tax

leviable under the said Additional Dutles of Exc,se (Textiles and Textile Afticles) Act, 1978

or the National Calamity Contingent duty leviable under section 136 of the Finance Act,

2oo1 (14 of 2001), or the education cess on exc,sab/e goods leviable under section 91 read

with section 93 of the said Finance (No. 2) Act, 2004 (23 of 2004), or the Secondary and

Higher Education Cess on excisab/e goods leviable under section 136 read with section

138 of the Finance Act, 2007 (22 of 2007) or the additional duty of excise leviable under

section 157 of the Flnance Act, 2003 (32 of 2003), orthe education cess on faxable services

leviable under sectton 91 read with section 95 of the said Finance (No. 2) Act, 2004 (23 of

2004), or the Secondary and Higher Education Cess on taxable seNices leviable under

section 136 read wfth section 140 of the Finance Aci 2007 (22 ot 2007), or the additional

duty of excise leviable under section 85 of the Finance Act, 2005 (18 of 2005) respectively'

on any final products nanufactured by the manufacturer or for payment of such duty on

inputs themselves, tf such inputs are removed as such or after being paftially processed or

on any output seruice :

Provided that the aredit of the educaflon cess on ex aisable ooods and the education ce.s.s

b'-)5

on taxable services o'an be util zed either for Davment of the educa ,ion cess on excisable

or ment of the on taxable sea

Provided fuiher thet the credit of the Secon rv end Hioher Educatbn Cess o/, excisable

and t ndH Education C services can bex

either for Davm ent of the SecondaN and Hio Education Cess on excisable ooods or for

the oavment of the Secondarv and Hioher Education Cess on taxable services."

(Emphasis supplied)

6. 1 I find that 1st and 20d provisos to Rqle 3(7Xb) of the Cenvat Credit Rules, 2004 as it existed

in 2015 clearly provide that credit of Education Cess and credit of Secondary & Higher

Secondary Education Cess on excisable goods or on taxable services can be utilized for

payment of Education Cess and Secondary & Higher Secondary Education Cess only leviable

on excisable goods or on taxable services. The two proviso to Rule 3(7)(b) of the Rules rbld,

were not amended or rescrnded by the Central Government and was in force in 2015. Therefore,

the contention of the appellants that the balance of credit of Education Cess and credit of

Secondary & Higher Secondary Education Cess, as on 28.02.2015, could have been utilized

for payment of Central Excise duty is not correct. The contention of the appellants that once the

levy of both Cess was withdrawn, the question of utilization and restrictions put thereupon had

become redundant, is also not correct. lt is well-settled principle that if a statute provides for a

thing to be done in a particular manner, then it has to be done in that manner only and not in any

other manner. The provisos of Rule 3(7)(b) of the Cenvat Credit Rules, 2004, are very clear and

unambiguous and the words used there in are very categorical and there is no reason to read

the said proviso in any other manner and/or to conclude that the appellants are entitled to utilize

accumulated credit of Education Cess and Secondary & Higher Secondary Education Cess for

payment of Central Excise dug after budgetary changes made in 2015. I, therefore, find that the

contention of the appellants is devoid of merits.
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6.2 The Central Government vide Notification No. 141201S-CE and Notification No. 15/2015-

20'1s-CE, both dated 01.03.2015 exempted all excisable goods from whole of the Education

Cess and Secondary & Higher Secondary Education Cess leviable thereon and issued

Notification No. 1212015-CE (NT) dated 30.04.2015, which reads as under:-

2. ln the CENVA]' Credit Rules, 2004 (hereinafter referred to as the said rules), in rule 3.

in sub-rule 0). in clause b). after the second the following shall be substituted.

namely :-

"Provided atso that the credit of Education Cess and Secondary and Higher Education Cess

paid on inputs or caoital goods received in the factorv of manufacture of final Product on or

after the 1st dav of lvlarch. 2015 can be utilized for oavment of the dutv of excise leviable

6

under the First Schedule to the Excise Tariff Act

Provided atso that tl,e credit of balance ftfty per cent. Education Cess and Secondary and

Higher Education Cess paid on capital goods received in the factory of manufacture of final

product in the financial year 2014-15 can be utilized for payment of the duty of excise

specified in the Fist Schedule to the Excise Tariff Act .

Provided a lso that the credit of Ed ation Cess and Se arv and Hioher Educarion CessC

id on in received b manufacturer of fin uct on or after the 1 da

of March. 201 5 can be utilized for Davment of the du of eXcise soecified in the First

Schedule to the Exci.se Tariff Act."

(Emphasis supplied)

6.3 CBEC vide D.O. F.No. 334/5/2015-TRU dated 30.04.2015' clarified that :-

(1) Rule 3(7)(b) of the CCR, 2004 has been amended so as to allow utilisation of credit

of Education Cess and Secondary & Higher Education Cess for payment of basic excise

duty in the followinq situations :

a.

qoods

Education Cess and Secondary & Higher Education Cess on inouts or caoital

received in the factory of manufacture of final oroduct on or after the 1st dav of

March 2015:

b. Balance 50% Education Cess and Secondary & Higher Education Cess on capital

goods received in the iactory of manufacture of final product in the-financial year 2014-151

and

c. Education Cess and Secondary & Higher Education Cess on input services

received by the manufacturer of flnal product on or after the 'lst day of March, 2015.

(Emphasis supplied)

$,j9'
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6.3.1 ln the above notification as well as CBEC clarification, nothing has been said about

balance credit of Education Cess and Secondary and Higher Secondary Education Cess. ln view

of this, the appellants contention that accumulated Education Cess and Secondary and Higher

Secondary Education Cess on inputs received in the factory even before 01 .03.2015 can also be

used for payment of basic Excise duty on clearances of excisable goods on or after 01 .03.2015

is not correct at all.

6.4 The Hon'ble Apex Court has already settled legal position that the law must be interpreted

the way it is stated and conditions must be followed in the case of DHARAMENDRA TEXTILE

PROCESSORS reported as 2008 (231) ELT 3 (S.C.) as under

lnterpretation of stafutes - Pinciples therefor - Couft cannot read anvthinq into a statutory

provision or a stipulated condition which is plain and unambiQuous - A statute is an edict of the

legislature - Language employed in statute is determinative factor of legislative intent.

6.5 The Hon'ble Bombay High Court has also decided that hardship can't brought to interpret

the rules/law differently rn the case of NICHOLAS PIRAMAL (lNDlA) LTD. reported as 2009 (244) E.L.T.

321 (Bom.) as under :-

tnterpretation ofstatufes - Hardship, relevance in construction of rule - HardshiD cannot result in

otvno a v to landuaoe of the rule and makino rule suDeiluous - Assessee to represenf to

rule makino authoritv oointin out defects - Court in the ouise of interDretation cannot take uDon

7

task leqislative function - Difficulties in few cases cannot result in deoaftino from normal rule of

construction. - The rute must ordinarity be read in its literal sense unless it gives rise to an

ambiguv or absurd resu/ts
{"\,

Statutory provisions - Ru/es when not absurd or uniust - Not possib/e for Legislature to conceive

every possible difficutty - Provision or rule can occasion hardship to a few, that cannot result in

rule being considered as absurd or manifestly uniust. - Hardship or breaking down of the rule

even if it happens,n some cases by itself does not make the rule bad unless the rule itself cannot

be made operative.

7. ln view of the above, I find that the appellants could not have utilized accumulated credit

of Education Cess and Secondary & Higher Secondary Education Cess, lying in balance as on

28.02.2015, towards payment of central excise duty on excisable goods as per Rule 3(7)(b) of

the Rules ibld However, the appellants have debited Cenvat credit by amount ot #at creOit$nLg

balance which was merged with Cenvat credit in May and August, 2015 in March, 2016 as per

contention of the Department and hence, no Central Excise duty is further recoverable in any of

three appeals.
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8. As regards penalty under Rule 15(1) of the Rules for the wrong utilization of balance of

credit of Cess as on 28.02.2015 towards payment of Basic excise duty, I find that the treatment

to be given to these two Cess lying in balance as on 28.02.2015 was not clear to the assessee

as well as to the Department. This bears testimony from the fact that Tariff Conference held on

28th & 29th October, 2015 organized by CBEC had to clarify the matter at Point B.2'1 as

below :-

"8.21 - Hyderabad, Coimbatore, Vadodara, Vishakhapatnam, Delhi Zone -

Cenvat Credit - Balance of Education Cess and Secondary & Higher

Education Cess lying in the CENVAT Credit Account :

lssue ;

Exemptton from levy of Education Cess and Secondary & Higher

Education Cess has been provided w.e.f. 1-3-2015 vide notification no.

14/201s-C.E. & 15/201rC E. both dated 1-3-2015, Sub+ule 7(b) of Rule 3

of CENVAT Credit Rules, 2004, specifies that CENVAT credit of specified

duties shalt be utilized for payment of those specified duties only. CENVAT

Credit of Education Cess and Secondary & Higher Education Cess can be

utilized only for payment of Education Cess and Secondary & Higher

Education Cess, respecllve ly. Consequent upon grant of exemption there is

issue of utilizatrcn of the accumulated credit of the past /t rs suggested that

an amendment to sub+ule 7(b) of Rule 3 ot CENVAT Credit Rules, 2004

may be made to allow the utilization of balance CENVAT Credit of Education

Cess and Secondary & Higher Educatlon Cess towards payment of either

duty of excise or Service Tax.

Drscussion & Decision :

The conterence after dtscusslon and briefing from the officers from

the Board that it was Government' s conscious oolicv decision to

withdraw the Educatlon Cess and Secondarv & Hiqher Education Cess. lt

is a oolicv deciston to not allow utilizat ion of accumulated credit of education

cess after lhese Cesses have

8
"&.c-,'

ccs.q , dand secon ru and toher education

been ohased out. As these Cesses have been ohased out and no new

liabilitv to Da s,ch Cess aflses. no vested rioht can be said to exisf rn

h

relation to the accumulat ed credit of the oast. The rule and notifications as

they exist need to be foltowed and do not need any amendment."

[Emphasis supPlied]

8.1 lt is, therefore, evident that the manner as to how the balance of accumulated credit of

Education Cess and Secondary & Higher Education Cess is to be utilized was not clear and it

required clarification of the Board even on 29.10.2015 after Commissioner's Tariff Conference.

ln such a situation, no penalty is warranted to be imposed on the Appellants for confusion at

their end in May, 2015 as has been held by the Hon'ble Punjab and Haryana High Court in the

case of M/s. Jai Ganesh Processors reported as 2016 (343) E.L.T.47 (P & H):

"8. In view ofahove, even though the Hon'ble Supreme Court held that the

assessee would not get benefit of exemption if duty had not been paid on

inputs, the assessee held a bona fide view about in retation of the

notification. Thus it may not be a case of deliherale evasion of duty. Wile
the Tribunal rightly rejected the claim of the assessee that exemption was

applicuble, the serting oside of penalty cannot he held to be illegal. Levy of
because an exe lion was v)ro availenenal is not aulqmal c merel

even when olea of the dssessee ts found to be erroneous. Accordins lo the

Iries. it wasdssessee. even after the iudsment of Dhiren Chemical
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under a bona /ide wronc beliel'in the lisht ofcirculars in lorce which were

linally wit ttwn on 26-9-2002 that it could avail ofexemot ion. thouph the

same has been found to he unacceolable

9. In the circumstances. view taken bv the Trihunal that thoush

interoretation of the assessee v)as erroneous . it ditl not lack bona fides and

in such a situation. ler,\ of Denal\ was nol called for. is a ible view. The

question raised cannol, thus, be held to be a substantial queslion of low."

IEmphasis suPPlied]

B.Z I also find that the appellants, as law abiding assessees, have paid Central Excise duty

by way of debit entries in Cenvat credit account in March, 2016 much before the issue of the

impugnedorders, Therefore,inviewoffactsdiscussedinParaSandS.l,lholdthat penalty

under Rule 15(1) of the Rules is not imposable in this case.

8.3 The appellants have contended that they had maintained sufficient balance of Cenvat

credit in their accounts and hence, no interest is payable under Rule 14 of the Rule and thus

substantiated their claim by way of submission of Table as below from April, 2015 to March'

2017 :

MADHU SILICA PvT. LTD.
Iartutactrraaal o, Pracltlt Ld lllL-a

'b

"-tJ-/

w tlia' oaltca : Plo{ no
Fidr i ar. -at - ,ra - ll. r ?QO.

liE llr : rlr.fia.lr.r.fi:a-c..ri r CEI

r., Gl OC.. vrt.. gr6.(t LA €.lEt El
25.rFa . ,!aOaOO. -tolLab 

''rE 
. t- ' ta,t l -artl|t ra2t6.tt-rPlCOloorr . a!l, L. :!.^Alpb*tl1L

'uatltaal8ilili.raika.cda 
.

sg-d
l,lADHU SIUCA PrrT. LTD. : Bh.'r{tr

DAU.dc-w.tclldri bdrp 
- 

ql 2a-OiL2'lt D !.r EF I

ETAT' C,r CLOq'.<l EALTHCE (tf CETN'AT CRED]T 
'I 

FB B-I

Fot, tJlidhu gillc! h ' Ltd'

E <' a^-
OitQcto'

- 
r.!z4.rs

ua&|s-ia8a
r.aeg

u

t 72.14 671

- 
rr.za.r asI21i.!7.9 ,{49- Dr-to $.7{)6,l5,21.141

x.y-l6 t a71.35.66st
36

I
I
I

9a 6Aa
I

1
J.,rn'15
Jut'l 1a7 G).S34

t
3.39 9'r,

607

1eto
1

5 taAuq-t 5
so-rq

't7t
1

{r.6c
35I

tl
I

1t :t'f@
1

I
I
tt5

I
5.60.526----la.oE-11oI I 3t ta{i 1 7El1 ()7

1 a?gq) 31
I1cts-15 r,6s.37.2q6.49.a'll

a-6a.85 I793a I
o7

J.n-16 1,78,7..&3.7a,a6as:xl531

1 91 32 1g
FGb-1€ 33./t71 a.a3w-t6

r,
-b 

--,t--
' 'i'-!

DARSHAK R. SHAI{
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8.4 The Hon'ble CESTAT in the case of M/s. Toyota Kirloskar Motors P. Ltd. reported as2017

(47) S.T.R. 106 (Tri. - Bang.) has held that interest is not payable, if disputed credit has not

been utilized. Hence, I hold that interest is not payable by the appellants as they have not utilized

Cenvat credit as is evident from their account and Rule 14(1Xii) of the Rules, which reads as

under :-

"Rule 14. Recovery of Cenvat Credit wrongly taken or erroneously refunded.-

(1) (i)......;
(ii) Where the CENVAT credit has been taken anglutilized wrongly or has

been erroneously refund, the same shall be recovered along with interest

from the manufacturer or the provider of output service, as the case may

be, and the provision of Section 11A and 11AA of the Excise Act, or

Sectlons 73 and 75 of the Finance Act, 1994, as fhe case may be, shall

apply mutatis mutandis for effecting recoveries."

9. ln view of above facts, the impugned orders are set aside and appeals are allowed.

e.1 sr+ffiat (ErrI rS fi zr$ sT{fi orfrTdrttrwIrd d0+t fucr ilrdl tt

9.1 The appeals flled by the appellants stand disposed off in above terms.

N-
,\l$k

Bv R.P.A.D.

To,

tg,n
3n5ff (3rftr)

(i)M/s. Madhu Silica Pvt. Ltd.,
DUJll, Plot No. 73/74,

GIDC, Chitra,

Bhavnagar - 364 060.

(ii) M/s. Madhu Silica Pvt. Ltd.,
DU-ll, Plot No. 53,55 & 56/A-8,
GIDC, Chitra, ,

Bhavnagar - 364 060.

(iii) M/s. Madhu Silica Pvt. Ltd.,

DU-|, Plot No.40,
GIDC, Chitra,

Bhavnagar - 364 060.

m1 q Rtu6I crr}c HBtg,

DU-tv, Eaiz *. 147, GtDc,

Chitra, fr.r rr{ - 3q8 oqo.

*+tS q frtunr cr{ae Rftas,

DU-il,

Eiz ai. s3,5s & s6rA-8,

glir;rtr{ - 9qU oqo.

trS* ag frfuor cr{td hBtt,
du +. 40,

GIDC, Chitra, gr?rjrrrt - lqt
oqc.
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