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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rs{ 3rr,{ffi r.cca w.r+v icrgff/ E6rr6 3rg{d, +dfc r{rd g6/ i-a]F{, nr+)-r I ara-+rn / aiifftl'{r Esm rwRfua 3rtr

{ laerr t qG-d: /

Arising out of above me,rlioned OIO issued by Additjonal/JoinuDepuly/Assistant Commissioner, Cenlral Excise / SeNice Tax

Rajlol / Jamnagar / Ganlhidham :

3T+ffiat & cfrqrfi {r {lq (t{ rrdl /Name&Address of the Appetlants & Respondent :-

Ir4/s Madhu Silica P. Ltd. (DU-ID, Plot No. 53,54,55-8. GIDC Chitra, Bhavnagar

aq 3ni?r(3rfi ) + Eqfud;i€ Eqk ffifua at* f sq:ra crffi / erlo'-6{!T * valr :r$-a qlq{ fi r6ar iu
Any person aggrieved by this Order-in-Appeal may file an;ppeal lo rhe appropriate authorily in the following way.

ffEr ef6 ,*;diq licrd t:ia (ri i-dqT Jr{rfrq alqrfu-fi{ur } cfr y$fl }ffi, ]iflI( af6 xt}D-{s ,1944 A q'{T 358 *
rirfa-r.s E.F Jfufr{E: 1994 +I ur{r 86 + rdria fi-si{frfuJ a.rr6 fi i's-{dl t ri

Appeal to Cusloms, O(cise & Service Tax Appellate Tribunal under Seclion 358 of CEA, 1944 / Under Section 86 Jf the

Finance Act. 1994 an appeal lies to:.

drf-6{sr {R,rfi t EEF-a Frfr {rFi +Fr !F6. +;fiq :riql4;{ na' (?i i-fi6{ Jrfrfrc ar?tIB-fr{DT €r Gr}c $-6 t+z tdm a
2 $rr. e. qTfr. Tg t-cdi, rl +'r TriI nTB(' t/

The special bench of Cusroms, Excise & SeNice Tax Appellale Tribunal of West Block No. 2, R.K- Puram, New Delhi in all

nallers relaling lo classificalion and valuation.

Jc{t{d cM{ t(!) * u-.,(' ?ir. 3rffi + 3rdrEr ltc {ff irsii ft{r l|6, ei-frq r r-d !t6 \.{ i-d,6r rffirq;qrqr?orsr
(M) fi cF'qF rifra ff-6r, , s.ftfrq i{, Ts.xTff s-4i JIsret srrFdr{rd- rr""rE, 6l fr nr* qlft( i/

To lhe West regional ben(h of Cusloms, Excise & Service Tax Appellate Tribunal (CESTAT) at. 2id Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-38oo1b in case of appeals olher than as menlioned in para- 1(a) above

]rffirq arqrfufi{or + rffqr 3{fifi cr{d 6r} + faq }ffr riqr( rfE (}ffO h-qeE-fi, 2001, & ft{r{ 6 & ]tdna Fnrfft-d f+-\'
zra qqr tA3 +l uR cfu ii rS fat vrar qIF(' t f{S t re't rq r.+ cF } srq, TFr rdE ?ri* fi Efn ,rqrJ + +r'
Itr rrnql,rq {Jrm, rcq 5 dT@ ur lEt 6F, 5 aI€I nq(, qr 50 drg {cq -6 xqifl 50 arg sql F. r,'fu+ t d a;srt. t oool.
{cA, 5,000/- TfA ]r!r4r 1n.000/- dq{ 6r Ertftd frr rI*'& q? q rfi 6tr ftqlftr glq ar tl4ala F-{fui 3ff,
arq'fufi{ur ff rirsr +' E6prE {f}ErJ s arn' $ ffir $ {EG-r6 *r t i-6 r4Er irt tErfr-i A-a grE {'<rn faql ara .rftc r

r{fud grE sr {-rrdra, i-fi fi rs {rsl { Fiar flfaq ;rti {;ifua gfdiq ;qrqrfu+rgr fr rn'sr Fld t r pira :nin (€ lifo s
iiq 3fiaa-qr *:Fr{ 5oo/- 6w 6r Aqlrrd ?rE6 Trrr fiar 6rm t/

The appeal to the Appellale Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which al least should be accompanied by a fee of Rs.

1,0001 Rs.5000/-, Rs.10,000/- where amounl of duly demand/interesupenalty/refund is upto 5 Lac., 5 Lac lo 50 Lac and

above 50 Lac respectively n the form of crossed bank dmft ln favour of Asst. Registar of branch of any nominated public

sector bank of the place vrhere the bench of any nominaied public sector bank of the place where the bench of the Tribunal

is situated- Application made for grant of stay shall be accompanied by a fee of Rs. 500/'.

:rtrtq anrntu+ror +' rer 3rfi , fud 3rftH-qs, 1994 4I trRr 86(1) * lrfrlra S-dr6{ iftrs.n*, 1994, * ficE 9(1) * -6d
ffql?€ cqr s.T.-s * qR efui t' fr ciafr ('d' ,5t sEr frfi $T6sr +' Er< ]lf fr rI& d, JFAI cfr EFr ,i rtEra 6't
(TdJi t \'6 cfr rFrFra drn qrBc) 3it{ {d-d * +.fr t 6'fr r.6 cfa * qrtr, 16r +dr6{ *r trr,T ,a,q *r al"r:itr a,nqr rrqT

ireiar. {q!- s drq qr'5st 6ff, 5 irrEr rq(r qr 50 drs 5cE FF Jrrlqr 50 drs 5cq t 3lft-+ t a) rqrr: 1,000i, 5qi, 5.000/-
fqt 3rra lo,oooi- 6q.i r litfrft-d Fxr ?|6'*I sfr +iTta +tr fttrtfta rta 6r r{rrari. I{ifuf, xfr$-q ;q.r'rfr-6{ur & lrgl i
+rdra+ {B{<R t ara t ffi :fr qrdffi' rt{ * l'a -qm irt @a t* srE airn fs.q orar arfr(, r {dfud irc? 6r {rrdrn,
t{ A rfl'rrrqr * Fldr rft! s.6i datud $ffiq arqlfufiur ft {rEr Frd t , Errri 3nerr (Tt }60 + Fa.q:n}caqr * srq
5O0l {c(r Er futnd rl.a Bxr 6Gn tirfi l/

The appeal under sub secrion (1) of Section 86 of the Finance Act. 1994, to lhe Appellale Tribunal Shall b€ filed an

quadruplic€te in Form S.T.5 as prescribed under Rule 9(1) of lhe Service Tax Rules, 1994, and Shall be accompanied by a

copy ol lhe order appealed againsl (one of which shall be cenmed copy) and should be accompanied by a fees o, Rs.

10001 where lhe amount of service lax & interesl dehanded E penalty levied ol Rs 5 Lakhs or less, Rs.50001 where the

amounl of seNice tax & imerest demanded & penalty l€vied is more than five lakhs bul not exceeding Rs. Fifiy Lakhs.

Rs.10,000/, where the amoL,l ot service tax & interest demanded & penalty levied is more lhan fifly Lakhs rupees, in the

lorm of crossed bank drafl rn lavour of the Assislanl Reglstrar of lhe bench of nominaled Public Sector Eank of the place

where the bench of Tribunal is situated. / Application made for granl ol stay shall be accompanied by a tee of Rs.5001.

)

(8)



ry
2

(i) E.d stufr{n, 1994 fr qro 86 +} ic-ur{Bi (2) (?i (2A) } ra4a (s fi,rA }t.n, d-{6{ ETfi"TA. i994, + fr{n 9{2) \r{
9{2A) i 6fr frqlft-a cq-d S.T.-7 Ji fi ffAirff (.d f,s+ {F{ }rg€, tffq J ]q dq ${ir Jr]rrFr (rfffi), idrq rflr{ {16
e-Errl crft-d ltlr 4t cfiiqi x-frri st (rnd' n r'+ cft rqrF.ra' 6Yir nrf6g 3it{ :nca ron r5rrf .rrrq n'rar :qrq-a, +#q
rflru T6i i-{r{.{, +} yffiq;qmrfuqrq at sra-d,i 6i 6ri +r frftr li Erd srhi fi cfa Eft snr i.f*ra 6tfi itJfi- I /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994. shall be liled in For ST.? as prescribed

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompa.ied by a copy of o.der of Cofimissioner
Cenlra! Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certirled copy) and copy of the orde;
passed by lhe Cornmissioner authorizing the Assistant Commissioner or Depuly Commissione. of Cenlral Excise/ Service Tax
lo file lhe appeal before the Appellate Tribunal.

(ii)

(c)

dlsr T6, #frq iml( r.16 \rq t-qr6T i{fi&c crfufisr {t€ld) + cfr }qi+ * ErJrd , A;ffq racr( ?16 JrfufrqE 1944 fl
?,'Fr 35r,s * 3irfa. d fi ffiq $En-q{, tg94 fr qRr s3 * 3i +d C-{r6{ +t lfJ rji fr 4i e, # :nhr * cjA xffiq
Hfurrlr t 3rqrd qi'r& srq rflE g-6/dq, si{ er{ +'10 cfrrla (10%), i.d eirT !'d, grt{r A-crfad t. <r qd-ar. a< +.-{d EdaT
fd-qrial t, 6r Erara frqI aKr. err{ f6 5q rrm t Jidllf, anr B qri als 3rSft-d tq {fir 6s 6itj {c!. t jrfu6 a 6tl

i*q s;qr( ?f"a. G' t-Er6r t :ir:ta 'rizr l+r' ,1\' rrm' d Aff flA-d t
(0 irrr rr $ * ii;rrt-a r+x
(ii) #e -rn, fi d:rt :rrra ffir
(iii) ffie rrTr Fiqstr$ & F{s 6 i ndlh iq a;EJI

- <rrd qr i* 5s rJro*. cErnT lffiq (d'. 2) 3{Eii:rn 2oi4 t fii:. t Tt ffiS Jffiq fierfirfr i satr E{Rrrftd
Rrrri 3r# w 3r+d +f dr{ T€i F]-nt/

For an appeal lo be filed before the CESTAT, under Section 35F of lhe Central Excise Act, '1944 which is atso made
applicable io Service Tax under Section 83 of the Finance Act, 1994, an appeal against lhis order shall lie before lhe Tibunal
on payment of 1070 of the duly demanded where duly or duly and penalty are in dispute, or penalty. where penally alon€ is in

dispute, p.ovided the amount of predeposit payable $/ould be subject lo a ceiling of Rs. 10 Cro.es,
Ljnder Central Excise and Service Tax, 'Duty Demanded' shall include :

(i) amounl determined under Seclion 11 D;

(ai) amounl ol erroneous Cenvat Credit taken;
(iii) amounl payable under Rule 6 ol the Cenvat Credit Rlles

- provided furlher lhat lhe provisions of lhis Seclion shall not apply lo the stay application and appeals pending before
any appellate aulhorily prior lo lhe commencement of the Finance {No.2) Act, 2014.

erra rr+n ci gatntr arica :

Revl6ion applicatlon to Govemment of lhdia:

tq Jnhr 6t qatHur {Iir6r ffifud flTet *. i.fir 3;crq rffi 3{Flfrrrr{. 1994 fi tnn 35EE +' !'ry q{d6 +' Jrdjia Jrn{
E?d, fi'r.a t'T+rr, qalt'ur 3n+ai tr', fta arr*q orF B'vra. dhn ,iB-fi, $-{i frq rEa. sre xFi, at n,.ff 11000 j, 6i
Rql ital qG\.I i -
A revision application lies lo lhe Under Secrelary, 1o the Governmenl of lndia, Revision Applicalion Uail, Ministry of Finance,

Department of Revenue, 4lh Floor, Jeevan Deep Buitding, Parliament Street, New Delhi-110001, under Seclion 35EE of lhe
CEA 1944 in respecl of the following case. governed by first proviso to sub-section (1) of Section-3s8 ib'd:

ql4 erfr +, Hr T6qri t trFd t, rr6i ;r6Era f+^€l ,{rf, 6I EES 6r{sri + rBR zt6 fi qr{rin;r fi et{ri qr frS 3r{ +r{ori cr
$rffir.r'i3R'?rdtryf rsR 116 cntra S *{ri, qIffi rr3lr z16 I qr risr{or,i nrd a q-{iE-{q fi ct{r,I, ffi 6rrsr} q
ffi $iRR ,16 t Trd' t T;qri * xrfu dri
ln case ofany loss of gbods, where the loss ocrurs in transil {rom a faclory to a warehouse or to another factory or from one

warehouse to anolher during lhe course of processing of the goods in a warehouse or in storage whether in a faclory or in a

t{r{a + nr(r ffdr flE qr eiJ +} fua 6{ ri ,r,q -* Eftsl'ur i rgFd Frt fi q{ fr$ ,r* *a1q sstE tftr ; qid {fti4 }
ffrri ,i. d Hra t 116{ ffi {rE{ 'r d-, +1 furd eI rrfr tr /

tn case of rebate ot duty of excise on goods exporled to any counlry or territory outside lndia of on excisable malerial used in

the manufaclure of the goods which are exported lo any counlry or terrilory ouiside lndia.

rtr rer< rla, +r ryrdri fu(' kdr ,nr *' 16. tvm w lrra +l ara fua frqr rrql tl /

lo case of 
-goods eiported oulside lndia expon to Nepal or Bhutan, wthoul paymenl ot duly.

Efff?'{a rflre t rflr{a {EF i lla ri t ffi(, dl 5q& i€r. ts 3rftfi{ff lri 5se ftftd erqtrrdi + rfri fl;q 6r ?6 t 3itt tt
irarr at :nqra (x{ro * l-drn fr*r xfuff{q 1a.-zi, tssa A qRr 109 * rfln h'{d 4r zr$ .ntrc :nror $FrqIE'F} c. qr el( Ji

qrfra F6(' rrt *r/
Credil ol any duty allowed to be utilized towards paymenl of excise duly on final p.oducts uncler lhe Provisjons of lhis Act oI

the Rules made ihere under such order is passed by lhe Commissiond (Appeals) on or after, lhe date appoinled under Sec.

109 of the Fjnance (No 2) Acl, 19S8.

jqn"a sniri 6r d cfiiqi qq{ {irtqr EA-8 *, at €l *nfrq 
'.q|.d 

rfffi (3ffid) ri{sE-&, 2001, i fr{ff 9 * si fd i4fffi€ t,
-s eT+.ffl{Er* 3 rra + rdfd fr Tdr ft(, tts{tff lrriia'+ rrv 4o:rrin s lr{l-d xreir fi d qfrqi TiEti & gif,r

fur qr.'r fl affq rcrd flF xF)frry. 1944 6r tmr 35-EE + r5a AdnA 1dai 8r 3Ifi42ft + FrFq i At{ ci TR-6 & c?
Efrra *i .nrfi qrG(.r / -
The above applicatiofl shall be made in duplicate in Form No- EA-8 as specified under Rule,9 of Central Excise (Appeals)

Rules,2001 within 3 months from the date on which the order sought to be appealed against is commun,caled and- shall be

accompanied by lwo copies each ot lhe OIO and Order-ln-Appeal. It shorrld also be accompanied by a copy ol TR_6 Challan

evidencing payment ol prescribed fe6 as prescribed onder Seclion 35-EE of CEA, 1944, under lvaior Head ol Account.

qdtl.ur xr}a{ * sFr ffifud ftnPra fra;8I lrqrq-ff fr affi af6\' I

iii i;; G; q6 mc sct cr,s$ 6,T ai -vt 2667. +r {4'ari l6qr gR' 3lt{ qE rid.i riifi !'{i drs 6e} t -qro d a}

rqi looo -/ 6r rrrala R-qr la' I

The revision applicition shatl be accompanied by a lee of Rs. 200/- where the amounl involved in Rupees One Lac or less

and Rs. 1O0O/- where the amount involved is more than Rupees One Lac.

,ff -,r rrrilr i -l r.a rr}x} +r srr}rr * a} raffi x-f, rrtn +, ft' TEF 6r {nari, 5qf{- 6rI t Bql irir rRil fi t,{I i
#fr'nfifraT'cd6i"dTd*fd!qqlfr{frvtr&qrcrD-6{sl"6ir'+vtnqI*fi2ar+nd('fiJn}aiB-ql:;tartI/
in cBse. rf the order covers various numbers of order- in Oiginal, lee for each O.l.O. should be paid in the aforesaid fianner,

not withstanding the facl lhal the one appeal to the Appellanl Tribunal or lh€ one applicalion lo the Cenlral Govt. As the case

may be, is fillea lo avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/_ for each.

qrrailitia arqrrq r!E6]rfrj?q{, 1975, ar 3rflfi-t * rrdffr{ { yrlv cii Errra fihr aI cff w Bqlt-d 6.50 rqi q;r

;zrqrirq rrF4, fZfs-a *r Fidr qliF('t i
One copy'of appticatron or O tO. as the case may be, and the order ol the adjudicating aulho ty shall bear a court lee slamp

of Rs. 6.50 as prescribed under Schedule_l in terms of the Court Fee Act,1975, as afiended'

dla'r erfr. idrq rEcE {6 !.E trdrfi 3lffiq arqrfun{sr (6r+ Efi) F3.El!-fr, 1982 i. sFtf, qd i{a dq'erra Erxii 4l

strEda +-d qri M ff ]ilr !t rqla lrFfta Bqr srdl tl /

Atiention is also invited lo the rutes covefing these and olher relaled matterc conlained rn lhe customs Excise and service

Appellate Tribunal (Procedure) Rules, '1982-

:zq r{r&q qrerfirt 6t 3rfr drfud 6{t + drifta rqrq-+', Feqa rfu -Arid{ cr4trrai e frq, 3{q-dFfi B,IIdrq a-firtc
www cmc gov ln +r dL€ +!+d 6 I /

For the ei;borate. detailed and lalest provisions relating to Ulifig of appeal to lhe higher appellate aulhority, the appellant may

reler lo lhe Depanmental websiie www.cbec gov il

(i)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

(G)
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:: ORDER ]N APPEAL ::

M/s. Madhu Silica Pvt. Ltd., No. '147, Vartej, Bhavnagat (hereinafter

refened fo as "Appellant") filed appeal against the Order-ln-Original No.

80/AC/STAX/DIV12016-17 dated 08.02.2017 (hereinafter referred lo as 'the

impugned order') passed by the Assistant Commissioner, Service Tax Division,

Bhavnagar tl,hereinafter refened to as'the lower adjudicating authority').

2. The brief facts of the case are that audit of records of Appellant for the

period from April, 2011 to March, 2013 revealed payment by Appellant to M/s.

Venus Chemicals, Egypt for participating in overseas business exhibition but no

payment of Service Tax whereas Rs. 33,656/- was payable as per audit under

the category of Business Exhibition Service in terms of Section 66A and 66C of

the Finance Act, 1994 (hereinafter referred lo as "the Acl'). lt was also pointed

out that Service Tax of Rs. 24,2501- for availing transportation service of goods

by road was also payable by the appellant, which they paid vide e-challan No.

00143 dated 22.05.2014. Show Cause Notice dated 12.01.2016 was issued to

Appellant proposing recovery of Service Tax of Rs. 33,656/- under Business

Exhibition Service and appropriation of Rs. 24,2501- paid under Goods Transport

Agency Service along with interest under Section 75 of the Act and penalty

under Section 77 ,76 and 78 of the Act.

2.1 Vide the impugned order, the lower adjudicating authority confirmed

demand along with interest and imposed penalty of Rs. 57,906/- [ Rs. 33,6561

(+) Rs 24,250/-l under Section 78 of the Act. The lower adjudicating authority

also imposed penalty of Rs. 10,000/- on the appellant under Section 77(2) ot the

Act and appropriated Rs. 24,250/- voluntarily paid by them towards Goods

Transport Agency service whereas proposal for penalty under Section 76 of the

Act was dropped.

3. Being aggrieved with the impugned order, the appellant preferred appeal,

inter alia, contending that Section 664 of the Act is not applicable in this case for

the period from April, 2011 lo March, 2013 and referred to Notification No.

18i2012-Service Tax dated 01.06.2012 and Notification No. 2312012-Service Tax

dated 05.06.20'12; that the lower adjudicating authority discussed Rule 2(1)(G) of

the Service Tax Rules, 1994 but did not discuss the Place of Provisions of

Service Rules, 2012 which is vital for determination of service tax liabilities for

the person i.e. Service Provider or Service Receiver; that payment of Rs.

2,72,3001- was made by Appellant to M/s. Venus Chem)cals, Egypt in foreign

Page No. 3 of 8



5+
Appeal No. V2l81/BVRY2o17

4

currency for getting exhibition stall in "Middle East Coating Show" in Egypt and

therefore, as per Rule 6 of Place of Provision of Service it was not taxable

activity and thus demand of Rs. 33,656/- under Business Exhibition Service is

required to be set aside.

3.1 Regarding Service Tax under the category of Goods Transport Agency,

the appellant contended that Notification No. 08/2006-Central Excise(NT) dated

19.04.2006 allowed benefit to consignors or consignees of availing credit and

paying Service Tax from Cenvat credit account has been omitted and therefore,

consignor or consignee was required to discharge Service tax liability under

Goods Transport Agency by paying Service Tax through challan in cash only;

that the appellant had agreed to the audit objection and accordingly paid Service

Tax of Rs. 24,2501- vide e-challan No. 00142 dahed22.05.2014 in cash; that the

appellant had paid Service Tax twice, once at the time of receiving of Goods

Transport Agency service by way of debiting of Rs. 24,250/- from Cenvat credit

register, and second time, by way of paying through Challan No. 00142 dated

22.05.2014 and therefore, the question of interest and penalty does not arise.

4. Personal hearing in the matter was attended by Shri R. R. Dave,

Consultant wherein he, inter alia, reiterated the grounds of appeal and

submitted that the event was organized in Egypt i.e. outside lndia and Service

Provider was also from Egypt i.e. outside lndia, and therefore, no Service Tax is

payable by them and hence demand of Rs. 33,656/- should be set aside; that

Rs. 24,250/- had already been debited by them before issue of Show Cause

Notice and hence no penalty is imposable on them. No one appeared from

Commissionerate despite personal hearing notice sent to the Commissionerate.

Findinqs:-

5. I have carefully gone through the facts of the case, the impugned order,

the grounds of appeals, written and oral submissions made by the appellant. The

issues to be decided in the instant appeal are

(i) whether the impugned order confirming demand of Service Tax of Rs.

33,656/- under category of Business Exhibition Service is proper or not,

(ii) whether interest and penalty is imposable when Rs. 24,2501- under

category of Goods Transport Agency has been voluntarily paid by the

appellant before issue of Show Cause Notice.

Page No. 4 of 8
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6. Regarding demand of Rs. 33,656i- under category of Business Exhibition

Service, I frnd that the service has been provided outside lndia by a company

from outside lndia and payment has also been made in foreign currency. I also

find that the place of provision of service is located outside territory of lndia, i.e.

beyond terntorial jurisdiction of the Finance Act, 1994 and hence no Service Tax

can be demanded, as the business exhibitions were held in foreign country i.e.

Egypt. Non payment of Service Tax in such cases derives support from the

decisions of the Hon'ble CESTAT as under :-

(i) Vaishali Metals (P) Ltd. reported as 2013 (31) S.T.R.246 -Tri. - Del

"5. lVe have careJully con.sidered lhe submissions Jiom hoth the

sides and peru,sed the recortls. Prima facie. we.find lhal .fbr the

services of Business Exhibilion covered by Section 65(l051Qzo), in

accordance with Rule 3(ii) o/ Taxation of Sertices (Pro,-ided From

Outside India and Received in lndio) Rules, 2006, lo have been

received in lndia, the services must be perlbrmed in lrulia. But since

lhis sert,ice has heen rterfbrmed ubrood and nol in Indio, v'e are of'

the nma acie viev) thal the same cannol be considered as hovin

been received in India. We are sunnorled in lhis view bv the

Tribunal .r tlecision in cu.se of .Vorino Industries Ltd. renorted in

2011 (21) S.T.R. 121 Ori.-Delhi). The requirement of pre-deposit ol

sentice tax demand. interest and penalty is, therefbre, waived for
hearing of the appeal ond recovery thereo.f is stal'ed till the Llisposol

of the appeol. Stcty upplic'ation is ullov'ed. "

IEmphasis supplied]

(ii) Merino lndustries Ltd. reported as 2011 (24) S.T.R. 424 -Tri. - Del

",1. The applicant relied upon lhe provisions of Ta-talion ol Serlice

(P"ovided./iom Outside India and Received in lndia) Rules, 2006 where

il has been specifically provided thdl in cdse o/ business exhibition

seruices n*hich ure covered under Rule 3 rovided that .vuch taxable

set vtce artl ormed in Indiu it is tarable. In lhe esenl case. we

fin'l thdl lhcre is no evidence on record thal lhe sanice ha,v been ourtlv

perforned in lndiu. ln tieu' o./ this. prima.lacie the applicant has a

str,)ng case in lheir .favour. The pre-deposil of omount q/ serrice lax.

inl,tre:tl an(l penal4'are u,aived and recovery is stayed during pendency

of ihe uppeal. "

IEmphasis supplied]

6.1 l, therefore, find that demand of Rs. 33,656/- under the category of

Business Exnibition Service has been wrongly confirmed by the lower

adjudicating authority and hence, lset aside the impugned order confirming

demand. Once the demand is set aside, the question of payment of interest and

imposition of penalty does not arise and hence appeal in respect of Rs. 33,6561
rage t\u c or o
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is allowed

7. Regarding demand of Rs. 24,2501 under the category of Goods Transport

Agency, I find that the appellant had voluntarily paid this amount vide e-challan

dated 22.05.2014 much before issue of Show Cause Notice dated 12.01.2016,

and vide this appeal they are contesting recovery of interest and imposition of

penalty and not demand of Rs. 24,250/-.

7.1 While confirming interest and penalty the lower adjudicating authority has

held as under at para 6.1 of the impugned order :-

" ... ln find that Noticee has submitted that no lnterest is

payable as the balance of credit was more than Rs. 24,250/- in

RG 23-A paft ll and the penalty is not imposable as the

amount of Rs. 24,250, is debited pior to lssuance of Show

Cause Nofrce. However, I do not find weight in the arguments

made by the Noticee. As the claim of the Noticee is not

substantiated by documentary evidence in this regard. Merely

stating a fact does not itself allows one to claim benefit rater

the fact should be decipherable and veifiable from the

suppofting documents. Hence, the absence of substantiating

documents. I find that the Noticee is required to pay the

interest under Section 75 of Finance Act, at appropiate rates.

Furlher, I find that the obseruations raaed by the audit would

not have come to the notice of the Department. lf the Audit

had not been conducted, therefore, the Noticee is also liable

for penalty under Section 78 of Finance Act, 1994 as a/so

onserved by the Audit in the said Final Audit Repoft."

7.2 To examine imposition of penalty under Section 78 of the Act, the relevant

portion of Section 78 is reproduced :-

'SECZON 78. Penalty for failure to pay service tax for reasons of fraud, etc. -
(1) Where any sevice tax has not been levied or paid, or has been shotT-levied

or shott-paid, or erroneously refunded, bv reason of fraud or collusion or

willful mis-statement or suppressrbn of facts or contravention of

anv of the provisions of this Chapter or of the rules made

thereunder with the intent to evade Davmcnt of service tax the

persan who has been served notice under the proviso to sub-section (1) of

section 73 sha , in addition to lhe sevice tax and interest specified in the
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notice, be also liable to pay a penalty which shall be equal to hundred per cent.

of the amount of such seNice tax : Provided that in respect of the cases where

the details relating to such transactions are recorded in the specified records for

the period beginning with the gth April, 2011 upto the 24 date on which the

Finance Bill, 2015 receives the assenf of the President (both days inclusive),

the penalty shall be fifty per cent. of the service tax so determined :

Provided fufther that where sevice tax and interest is paid within a period of

thifty days of - the date of service of notice under the proviso to (i) sub-section

(1) af section 73, the penalty payable shall be fifteen per cent. of such service

tax and proceedings ln respecf ofsuch service tax, interest and penalty shall be

deemed to be concluded; (ii)the date of receipt of the order of the Central

Excise Officer determining the amount of service tax under sub-section (2) of

sectbn 73. the penalty payable shall be twentyJive per cent. of the seNice tax

so dettermined :

(3) Where any service tax has not been levied or paid or has been short-levied

or short-paid or erroneously refunded, the person chargeable with the service

tax, or the person to whom such tax refund has erroneously been made, may

pay the amount of such service tax, chargeable or erroneously refunded, on the

basis of his own ascertainment thereof, or on the basis of tax ascertained by a

Central Excise Officer before service of notice on him under sub-section (1) in

respect of such service tax, and inform the lcentral Excise Officer] of such

payment in writing, who, on receipt of such information shall not serve any

notice under sub-section (1) in respect of the amount so paid_:"

IEmphasis supplied]

7.3 Section 78 of the Act is applicable only in case of fraud, willful mis-

statement, suppression of facts, etc. with intent to evade payment of tax as is

evident from Section 78(1) of the Act. ln this case, there is no such ingredient

available. Neither Show Cause Notice nor impugned order has produced any

evidence su{rgesting such ingredients. ln fact, facts of the case suggest that the

appellant pard Rs. 24,2501- twice, first time on their own through Cenvat credit

and again through e-challan, when audit pointed out payment by Cenvat credit.

7.4 The appellant rightly submitted that the findings of the lower adjudicating

authority are contradicting the facts of Show Cause Notice, which pointed out

that the appellant had paid Service Tax through Cenvat credit whereas it was

payable in cash only, whereas the impugned order speaks about appropriation of

Rs. 24,2501- paid on 22.05.2014 against wrong utilization of Cenvat credit !! The

contention of appellant is correct that they paid service tax twice - first at the time

of receipt of Goods Transport Agency service by debiting amount of Rs. 24,2501

from their Cenvat credit account and second time vide e-challan No. 00142

dated 22.05.2014 when pointed out by the audit. Therefore, no penalty is

imposable on the appellant under Section 78 of the Act
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7.5 lt is not a case that the appellant has not paid Service Tax on Goods

Transport Agency. They have paid Service Tax in time on Goods Transport

Agency, through Cenvat credit and again by paying in cash. ln such facts of the

case, interest is not payable at all. I set aside the impugned order for recovery of

interest under Section 75 of the Act as it is not at all applicable in this case.

8. I find that the lower adjudicating authority has imposed penalty of Rs.

10,000/- under Section 77(2) of the Act. Section 77(2) tbid provides for penalty on

person who contravenes any of the provisions of the Act or any rules made

thereunder for which no penalty is separately provided. ln this case the lower

adjudicating authority has imposed penalty under Section 78 of the Act and

therefore, separate penalty of Rs. 10,000/- was not imposable under Section

77(2) of the Act.

9. ln view of the above discussion and findings, I set aside the impugned

order and allow appeal of the appellant.

9.1 3Tfl-d-dd r-or<r r$ 6'r ?rf 3{Srd qr frcertr 3q-n-+a dftS t G;qr ardr tr

9.1 The appeal filed by the appellant is disposed off in above terms

8

r\^rdv

gn{
3ngFfr (3Tfrffi)

Bv R.P.A.D.

To

M/s. Madhu Silica Pvt. Ltd.,
DU-IV,

Plot No. 147,

Vartej,

Bhavnagar - 364 060.

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar
3. The Joint Commissioner, GST & Central Excise Division, Bhavnagar.

4. The Assistant Commissioner, GST & Central Excise, Bhavnagar

s. Guard File

fi*S 4g Rtu6r

frfr-s,
DU-IV,

-ets il. taz,

afia, rraazn - iqy oq".

crfa-c
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