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:: ORDER IN APPEAL ::

M/s. Madhav Copper Pvt. Ltd., Plot No. 3/B/B, Survey No. 346-47, Near
Kobadi, Ukharla, Ehavnagar (hereinafier referred to as 'the appellant’) have filed
the appeal against the Order-in-Original No. R-278/Refund/2016-17 dated
30.12.2016 (hereinafter referred to as 'the impugned order') passed by the
Assistant Commissioner, Central Excise City Division, Bhavnagar (hereinafter
referred to as ‘the adjudicating authority’).

2. The brief facts of the case are that the appellant - manufacturer exporter
of excisable goods namely ‘Submersible Winding Wires' - is availing benefits of
CENVAT Credit and had exported 2034 04 Kgs under ARE-1 No. 001/04.08.2015:
after completion of export formalities and shipment of the above goods, the
appellant filed Rebate claim on 25.10.2016 for Rs. 1,20,006/- as per Section 11-B
of the Central Excise Act, 1944 (Act) read with Rule 18 of the Rules and
MNotification No, 19/2004-CE (NT) dated 06.09.2004 as amended vide Notofication
No. 18/2016-CE (NT) dated 01.03.2016. The goods were exported on 10.08.2015
whereas rebate claim was filed on 25.10.2016 i.e. after the prescribed time limit of
One year. Therefore. Show Cause Notice dated 09.12.2016 was issued to the
appellant, which wes adjudicated by the lower adjudicating authority vide
impugned order wherein he rejected rebate claim on account of time limitation
under Section 11B of Central Excise, 1944 (hereinafter referred as “the Act.”)

3 Being aggrieved with the impugned order, the appellant fiied appeal,
interalia, on the grounds as under -

(i) The adjudicating authority has passed the impugned order violating
the settled principle of judicial discipline pronounced by CESTAT /
High Court.

(il The mair condition as per Rule- 18 of the Rules read with and
Natification No. 18/2004-CE dated 06.09.2004 ie. the export of the
excisable goods had taken place within six months from the date of
removal of the exported goods from the factory of the appellant,

(i) There is no time limit prescribed except the time limit for making the
export of the goods within 6 months in Notification No. 19/2004-CE
dated 06.09.2004, there is no other time limit prescribed as held in
2012 (281) E.LT. 227 (Mad.), M/s Dorcas Market Makers Pyt Ltd.
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liv) There is a prescribed policy of the Central Government that

whenever any goods and taxable service are exported outside India,
refund of tax/ duty paid is to be allowed and exporter’s interests to be
protected vide Article of 226 of the Constitution of India,

(v)  They ralied on the following cases in support of their claim:
" Dorcas Market Makers P. Lid. Reported as 2015 (325 ELT 0104 (SC)

- Swagat Synthetics reported as 2008 (232) EL.T. 413 (Gyj)
5 Raghuvar (India) Lid. reported as 2000 (118) EL.T. 311 (SC)
. Shasun Pharmaceuticals Lid. reported as 2013 (281) EL.T. 180 (Mad)

Fersonal hearing in the matter was attended by Shri N. K. Maru,

Consultant, who reiterated the grounds of appeal and submitted that rebate is

not covered under Section 11B of the Act; that goods were exported within 6
months of removal under ARE-1 date: that there is no time limit to seek refund
at the said notification.

FINDINGS:-

5

I have carefully gone through the facts of the case, the impugned order, the

appeal memorandum and submission made during the personal hearing. | find

that the issue to be decided in the present appeal is as to whether the rebate
claim filed under Motification No. 18/2004-CE(NT) as amended beyond one year
from the date of export is to be allowed or not,

6.

| find that Section 11B not only covers refund but rebate claims also as

clarified vide Explanaton(A) in the Act itself. Section 11B is reproduced for ready
reference as below :

“Section 118, Claim for refund of duty and interest, if any, paid on such duty -

(1) Any person ciaiming refund of any duty of excise and interest, if any, paid on
such duty may make an application for refund of such duty and interas! if any,
paid on such duly fo the Assistanl Commissioner of Cenfral Excise or
Deputy Commissioner of Central Excise before the expiry of one year from the

Explanation. - For the purposes of this section, -

(4)  refund” includes rebate of duty of excise on excisable goods axported out

of indig or on excisable malenials used in the manufacture of goods which
are exported out of India;

{B) ‘“relevant daie" maeans, -

{al mn the case of goods exported out of India where a refund of excise duty paid
is available in respect of the goods themselves or, as the case may be, the
excisabie matenals used in the manufacture of such goods, -

Page Mo 4 of 5
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(i} if_the goods are exporfed by sea or air_the date on which the ship or
the aircraft in which such goods are loaded, leaves India "

[ Emphasis supplied |

1. | also find that Motification No. 19/2004-CE (NT) has been amended vide
Motification No. 18/2016-CE(NT) dated 01.03.2016 wherein words “before the
expiry of the period specified in Section 118 of Central Excize Act. 1944 (1 to
1944)" have been inserted. Hence, the case laws prior to this amendment will not
be applicable in this case.

B The law as it existed in 2016 makes it very clear that Section 11B is
applicable to rebate claims also as refund includes rebate of duty of excise on
excisable goods exported out of India. The rebate claim is also required to be
claimed within one year from the relevant date. In this case rebate has been
claimed on 25.10.2016 whereas goods had been exported on 10.08.2015 and
hence rebate claim is actually time barred

g in view of above. | find that the rejection of the Rebate claim on the ground
of time-bar is legal and proper. The appeal is, therefore, rejected.

o4 Fftawat grer o FE spfie P Fvres A A e s

8.1 The appeal filed by the appellant is disposed off in above terms.
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Copy to:-

1. The Chisf Commissioner, GST & Ceniral Excise, Ahmedabad Zone, Ahmedabad

2. The Commissioner, GST & Central Excise. Bhavnagar Commissionerate, Bhavnagar
3. The Assistant Commissicner, GST & Central Excise City Division, Bhavnagar.

4. Guard File.
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