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Appeals Mo: V2/1 & 3/EA-2/BVR/Z0TT

\\D}

The Department has filed the below mentioned two appeals against below
mentioned Orders-in-Original (rereinaffer referred to as "the impugned orders™) passed
by the Assistant Commissioner, Service Tax Division, Bhavnagar ( hereinafter referred to
as "Appellant™) in respect of M/s, Sardar Sarovar Narmada Nigam Ltd., Executive
Engg. SBC Division No. 4/2, Limbdi, Gujarat and the Executive Engineer, Saurashtra
Branch Canal, Division No. 4/1, 201 to 21, Taluka Seva Sadan, Limbdi, Gujarat = 363
421 (hereinafter referred to as "Respondent™), as detailed in Table below. Since, the
issue involved is common in nature, 1 proceed to decide two appeals through common
order:-

5, EA-2/ ' Amt. of refund ,
No. |Appeal No. QIO No. & Dt. appealed against by the |

| Department (Rs.) |

1 022017 R/S57/2016 - 11.11.2016 27,993/- I
z 032017 R/61/2016 - 23.11.2016 10,84, 449/-

2. Brief facts of the cases are that the Respondent filed two refund claims
under Section 101 of the Finance Act, 2016 on the ground that no Service Tax was
required to be levied or collected during the period from 01.07.2012 to 29.01.2014, in
respect of taxable services provided to a government authority or a Board or any Body
set up by the Central Government or State Government. Both the refund claims were
allowed and sanctioned by the lower adjudicating authority, vide the impugned orders
inter alia, on the grounds that (i) the respondent had made payment of Service Tax
provided during the exempted period i.e. from 01.07.2012 to 29.01.2014, and therefore
as per Section 101 of the Finance Act, 2016 the respondent was eligible for refund
claim; (i) the respondent had submitted Chartered Accountant’s certificate, issued by
M/s. Dhirubhai Shah & Doshi declaring that they had paid their amounts under VCES on
reverse charge mechanism hence they have not passed on incidence of service tax to
any other person.

3. Being aggrieved with the impugned orders, the Department preferred these two
appeals, inter-alia, on the grounds as under : - lﬁm\ﬁ"'}? 2
..-"'rd-f

3.1 In terms of provisions of Section 101 of the Finance Act, 2016, exemption from
payment of Service Tax is available, If taxable services pertaining to construction of
canal, dam, etc. are provided to an authority or @ board or any other body (i) set up by
an act of parliament or state legislature or (i) established by the Government, with
ninety percent, or more participation by way of equity or control, to carry out any
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A

function entrusted to it under Articie 243 of the Constitution; that the Respondent had
received construction services in respect of construction of Saurashtra Branch Canal for
irrigation; that it is a matter of fact that the Respondent had made payment of Service
Tax on the services covered under Section 101 of the Finance Act, 2016; that the
amount of Service Tax had been paild by the Respondent under VCES Scheme as
admitted by them and also as per Certificate issued by their C.A. namely, M/s.
Dhirubhai Shah & Doshi, which was submitted during the proceedings before the
Assistant Commissioner, Service Tax Division, Bhavnagar.

3.2 The Respondent is a Governmental authority, which got Saurashtra Branch Canal
constructed for irrigation and had made payment of Service Tax of Rs. 27,993/- and Rs.
10,84,449/- under VCES, 2013. The jurisdictional Assistant Commissioner has confirmed
that amount of Rs. 10,84,449/- paid under VCES, 2013 has been refunded erroneousty
vide impugned order dated 23.11.2016; that the amount paid under VCES, 2013 cannot
be refunded under any circumstances.

3.3 Section 109 of the Finance Act, 2013 refund of any amount paid under VCES,
2013 should not be refunded under any circumstances; that as per Section 109 of the
Finance Act, 2013, any amount paid in pursuance of a declaration made under Sub-
section (1) of Section 107 shall not be refunded under any circumstances.

4,  The Respondent filed memorandum of cross objections dated 28.03.2017 against
the department appeal wherein they, inter afia, stated that the lower adjudicating
authority erred by considering Section 109 of the Finance Act, 2013 and stating that
Service Tax was paid under VCES, 2013; that as per Section 107 of the Finance Act,
2013, the assessee had to make a declaration of “tax dues”; that as per Section
95(1)(e) of the Act, ‘tax dues’ means the service tax due or payable under Chapter or
any other amount due or payable under section 73A thereof, for the period including
cess leviable thereon under any other Act for the time being in force, but not paid as on

the 01.03.2013; that Section 109 of the VCES, 2013 says that any amount paid in @ﬂ“

pursuance of the declared tax dues shall not be refundable; hence it is clear that "tax
dues” cannot be refunded, but any other amount may be refunded because of
retrospective amendment in Section 101 of the Finance Act, 2016 because Service Tax
paid by the appellant ceases to be “tax dues’ due to Section 101 of the Finance Act,
2016; that VCES, 2013 places no restriction on refund of amount which is not tax dues;
that they relied upon a judgment of the Hon'ble Gujarat High Court incase of M/s.

Swastik Sanitaryware Ltd. Vs, UOI reported as 2017 (49) S.T.R. 484 (Guj.) (para
Page 4 of 9
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5

15) and an order of Hon'ble CESTAT in the case of Nobles Construction Gujarat Pvt.
Ltd. reported as 2016-65-taxmann.com-57-Ahmedabad-CESTAT.

4,1 The Department failed to appreciate that the respondent had paid Service Tax in
terms of Section 66B of the Act and Section 101 of the Finance Act, 2016 overrides
VCES, 2013 and Section 109 of Finance Act, 2013 and therefore, Service Tax paid by
them on specified services pertaining to the period from 01.07.2012 to 29.01.2014 was
required to be refunced.

4.2 The Department failed to appreciate that Section 101 of the Finance Act, 2016
does not place any restriction on refund of amount paid under VCES, 2013; that it
provides for a refund of any Service Tax paid for the specified services for the specified
period, so long as the refund claim Is filed within six months from 14.05.2016 and there
s no unjust enrichment; that they have satisfied all the conditions necessary for
claiming the refund; that lower adjudicating authority has not made out case for unjust
enrichment; that there is no restriction on refund of tax paid whether in due course or
under any special scheme like the VCES, 2013; that Section 101 of the Finance Act,
2016 was introduced to provide substantive benefit to the taxpayer; that the legislation,
in its wisdom had not imposed any conditions for refund of service tax on specified
services provided to Government authority, local government or Body or authority set
up by Government of India or State government; that the appellant is a body set up by
Government of India or State Government; that the appellant is a body set up by
Government of Gujarat; that the Intention of Government is to grant refund - a
substantive benefit as is clear from CBEC Circular issued vide D.O.F. No.334/8/2016-
TRU, dated February 29, 2016, where it is clarified that : - '

“K. Service Tax exemption to canal, dam or other irrigation

"-'ﬂ]rki “rith. I'Et[ﬂﬁp&i:ﬂ‘h'ﬂ E'ﬂEfI: W
.-l""";f--

(@) Defimition of Governmental authority was amended with effect from
30.01,2014 so0 as to exempt services provided by way of construction,
erection, maintenance, or alteration ete. of canal, dam or other rrgation
works provided to entities set up by Government bt not necessarily by
an Act of Parliament or a State Legislature. However, services provided
prior to 30.01.2014 to such bodies remamed tuzable. The benefit of
exemption is proposed te be extended to the said services provided
during the period from the 1s! fuly, 2012 o 29.01.2014.
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'} b =

(b) Refund of Service Tax paid on the said services during the period
from the Tst fuly, 2012 #0 20.01,2014 shall also be allowed in accordance
twith the lmw includig the law of wnmst enrichment. Application for
refind may be allowed to be filed within a period of six months from the
date on which the Finance Bill, 2016 recetves the assent of the President.

[New section 101 is being inserted in the Finamce Act, 1994] (Clauses
156 of the Finance Bill, 2016 refers)”

[ Emphasis supplied]
4.3.  The Respondent relied upon the following case laws :-

()  Sandoz Puvt. Ltd. Vs, CCE, Belapur 2010-28-5TT-91-Mum-CESTAT
(i)  J.P. Morgan Services India Pvt. Ltd. 2016-67-taxmann.com-13(Mum)

4.4  There is no intention on part of legisiature to restrict refund of service tax paid

on specified services in as much as Section 101 does not place any restrictive
conditions.

4.5 In respect of the impugned order dated 23.11.2016, the amount paid under
VCES, 2013 was Rs. 9,67,701/- and not Rs, 10,84,449/- and therefore the amount paid
under VCES, 2013 is required to be corrected.

5. Personal hearing in the matter was attended by S/Shri Yash Shah, C.A. wherein
he, infer alia, reiterated the grounds raised in the cross-objections. Personal hearing
notice was also sent to the junsdictional Assistant Commissioner, however, none
appeared from the Department.

Findings:-

6. I have carefully gone through the impugned orders, appeal memorandums and
cross-objections, as well as oral submissions made by the respondent. The issue to be
decided In both appeals is whether the impugned orders of the lower adjudicating
authority sanctioning refund claims of Service Tax paid under VCES, 2013 to the
respondent are correct, or not. W“f

7. | find that the respondent has claimed refund of that Service Tax alsa, which
they paid availing benefit of VCES, 2013. The lower adjudicating authority has
incorrectly sanctioned these amount of refund claims paid under VCES, 2013 in two
installments L.e. 50 % of Service Tax of these amounts were paid by the respondent on

or before 31.12.2013 and remaining 50 % of Service Tax by 30.06.2014, as per
Page & of 9
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7

provisions of VCES, 2013. The facts of the cases establish that Service Tax refunded by
the lower adjudicating authority under these two appeals, were originally paid by the
respondent under VCES, 2013 only.

7.1 1 would like to reproduce Section 109 of the Finance Act, 2013 (governing VCES,
2013), which reads as under :-

"No refund of amount paid under the Scheme.

109. Any amount paid in pursuance of a declaration made under sub-section (1)
of section 107 shall not be refundable under any circumstances..”

[ Emphasis supplied ]
732 1t is an admitted and undisputed fact that all payments for which appeals have

been filed had actually been paid under VCES, 2013. Section 109 very categorically
states that any amount paid in pursuance of a declaration made under VCES, 2013
would not be refundable. 1 find that embargo placed upon seeking refund of amount
paid under VCES, 2013 is plenary and very categorical and hence no refund of Service
Tax paid under VCES, 2013 is available to the respondent .

7.3 1also find that Section 108 of Finance Act, 2013 reads as under :-

"1) Notwithstending anything contained in any provision of the Chapler, the
declarant, upon payment of the tax dues declared by him under sub-section (1)
of saction 107 and the inlerest payable under the proviso to sub-section (4)
thereof, shall pet immunity from penally, interast or any other proceeding under
the Chapter. (2) Subject fo the provisions of section 111, 4 declaration made
under sub-section (1) of section 107 shail become conclusive UPON ISSUHANCE of
a Wl il dizcha ar sechion of secton 107 and no
matter shall be reopened thereafier in any proceedings under the Chapler before
any authonity or court redating to the period covered b such ration, *

E 5ig ied
[ Emphasis supplied] {:&Ww

7.4  1find that the words used in the aforesaid sections, like (i) "a dedaration made
under sub-section (1) of section 107 shall become condlusive upon issuance of
acknowledgement of discharge under sub-section (7) of section 107 and no matter shall
be reopened thereafter in any proceedings under the Chapter before any authorily ar
court relating to the period covered by such dedlaration’, and (%) "under any
circumstances” in Section 109 are quite clear and express provisions, which rule out,
whatsoever, any ambiguity regarding non - refundability of amount paid under VCES,
2013. Accordingly, the amounts paid by the respondent as Service Tax under VCES,
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2013 were not refundable under any circumstances. In view of above, 1 am of the
considered view that the impugned orders sanctioning refund claims to the respondent

are patently incorrect, illegal and improper and therefore, both the Departmental
appeals under consideration merit to be allowed.

7.5 1 also find that both these appeals have been filed by the department stating
that Section 101 of Finance Act, 2016 exempted specified services provided to the
government authority, local government, Board or authority set up by the Central
Government or State Government retrospectively and hence the lower adjudicating
authority was required to examine bar of unjust enrichment. The respondent quoted
Para (K) of CBEC Circular 334/8/2016-TRU dated 29.02.2016 to claim refund,
however, Para K(b) of this very Circular very clearly mentions that "Refund of Service
Tax paid should be allowed in accordance with law” including the law of unjust
enrichment.

7.6 1, therefore, find that the refund under Section 101 of the Finance Act, 2016 is
not absolute but subject to the provisions of law on refund including bar of unjust
enrichment. 1 am of the considered view that Service Tax paid under VCES, 2013
cannot be aliowed to be refunded to anyone under any circumstances and hence refund
of Service Tax paid by the respondent under VCES, 2013 cannot be allowed under
Section 101 of the Finance Act, 2016 without considering clauses of VCES, 2013,

8. In view of above facts and legal position, 1 allow both appeals filed by the
Department and set aside both the impugned orders.

9,  WdewAT Zan gt v aE anfiew @ Pger IweT ale # B S
9.  The appeals filed by the appellant stand disposed off in above terms,
Tt
(FAR FAT)
I (e
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