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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above nientioned OIO issued by Addilional/Joinuoeputy/Assistant Commrssioner, Cenlral Excise / Service Tax.

Rajkol / Jamnagar / Galdhidham :

31ffi & cffi 6I dr+I (rE rrdl /Name&Address of the Appellants & Respondenr :-

l. M/s Executivc Engineer, SBC.. Div. No. ,l/2. Limbdi.. Cujarat - 36j 42 I .

:. M/s. Executive Engineer. SBC.. Dir'. No. 4/l . Limbdi. Gujarar - j63 421 .
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Any person aggrieved b/ lhts Order-in Appeal may file an ippeal lo the appropftale authority in the following way

fiq Ta .l#q llc" rfa. -d rir,6r J.f.iTq -qr"rfuFr!. + EF ].q.rd rdq r.q" efF Jfu?E-fl 1944 +1 rrRr 358 +
lr:rrl-d lrd Ea J{1Q't-fJr 1994 t' urn 86 I 3dl ffifua Frr6 * :r FF+ t li

Appeal to Cusloms, ExL ise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / under Seclion 86 of lhe
Frnance Acl, 1994 an alpeal lies lo:-

{Jirqq ry;zrra I i<,'trd slt ,T; dtxi ?-8. +-#q r.qrea erF (.n +qr6{ rnffio arqre-rrq + t?'! +6 a€ ccF+ .I
2 JF i qrn Tg fe;+ +) & j'ldt !,?1-

The special bench of CLrstoms, Excise & Service Tax Appellale Tribunal ot Wesl Block No. 2. R K puram New Delhi in all
matters relaling to classilicalion and valuatjon

T{-F qt dd ltat i narE rrc qrd & lritiE rFr rr:rr irffi +7] ?rF. }rfrq 3Fr4 ?F rE *qI{{ }ffiq _4]qfofirsr
tft-*c) f- uft'{F tr+r.tfu+r, affi, .rd. 

Snre rrda r€rdr raE(rdrd 31o.iE +t fr sr*.rA, I

To lhe West regional belch of Customs, Excise & Service Tax AppelJale Tribunat (CESTAT) al. 2'" Floor. Bhaumali Bhawan.
Asarwa Ahmeda bad-380(r 16 in case ot appeals other than as mentioned in para- l(a) above

yffiq;qrqfuaq i {?cr l+fr c<d r.fr + fa! HIq jill" erF (a{to) ft{n]?-&. 2ooi, *' fi{ff 6 } tidjrd F1]itd ftqai o.., EA-3 +t a'o cfarqi r'ri f*i' grar ,,fdq {4, t rs } rq r.+'oA * grq rrt .;o,a rr.i a iirr # # ,i"
3rh. all ao fraiar Fq. 5 drs ql,s$ 6a. 5 drs rcq qt 50 ais rcq 6 3{.rsr 50 ars Ilrq t" ym- t ai 

""ri 
,,o6ol-F{q 5 000i- {fr xrr{ 10000/ rqA a- Btnfta "rFr 

glF fi sE rrra Ft Fft_t?Ia fl: sl rrrrara rEea nq-dro
alElft-fi{q Ar elrEr A F:.rF rFjI€{q }, arF r E"-dt ,S €eE-rJl fr a #+ Aam tril t{q,.+? i" $c" j"m F{r; # #, ,

EE1,ry -.{*.-i; St rE srEr,, Bt;r rlq r. rrqtua r{+-&s =rq-++rtr' a ,"* Fr- a r-er". s.a", ii ,i+ii +
lilc Jrafa-qr * Frlr 50C - Eq +i firJlff4 flF rEr F{ir'r d'rF /

The appeal to the Appe ate Tribunal shali be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanied agarnst one whrch at least shoutd be accompanrea oy a ree ri ii
1,0001 Rs 50001. Rsl0 l00l $/here amounl oi duty demand/interesUpenattykelund rs upto 5 Lac.5 Lac tL 5o tac ana
above 50 Lac respecltvel/ in the fom of crossed bank drafl in favour of Aasl Registrar of branch of any nomtnated putlii
seclor bank of the place where the bench of any nominaled pub{ic seclor baok ol the ptace where the bench ol the Tr;bunal
is siluated Application mi,de for granl ol slay shatl be accompanied by a fee o, Rs. 5001.

jrffis;ql?rfudlior * Fl?T rdt Ea 1fiff{a 1994 & rnn 86(t) e }FrrF d-arfl .M t994 + fuF 9rl, -. ar-a
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The appeal under sub seclion (l) of seclion 86 ot lhe Finance Ad 1994, to the Appellale Tribunal shall be filed in
quadruplicate jn Form S T 5 as prescribed under Rule 9(1) of the Service Tax Rutes. 199i, and Sha be 

"""ornpin;"t-Oy 
I

clpy ol lhe order appealed against lone o{ whrch shall b€ certifred copy) and should be accompanied uy a tees oi hs.
10001 where th6 amount of service lax & inlerest demanded & pena[y t;vied ot Rs S Lakhs or tess, ns.SOO0l wlere tfre
amounl of service lax & inierest demancled 8 penalty levied rs moie than five lakhs but not exceeding n.. fffy 

-1"1f,",

Rs.10000/_ where lhe anrounl of service tax.8 rnleresr demanded & penalty tev,ed is more than titry ra[ns rupeel. rn rtre
form of crossed bank dratl in favour of lhe Assrslanl Regrstrar ol the bench ot nomrnated pubtic Se;lor a"* ii ir," pr"c"
where lhe bench of Tribunal is siluated / Application made for grant of stay shatl be accompanied by a tee of Rs S00l
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Tne afieat under sub section (2) and (2A) ot the seclion 86 the Finance Act 1994, sha be fited in For ST.7 as p.escribed

under Rule I (2) & 9(2A) of lhe SeNice Tax Rules 1994 and shall be accompanied by a copy of order of Commissioner

Central Ercise or Commissioner. Centrat Excise (Appeals) lone ot which shall be a certified copy) and copy of lhe order

passed by the commissioner authorizing the Assisianl commissioner or Depuly commissioner of central Excise/ seruice Tax

to lile the appeal before the Appellate T.ibunal

crnr era A*q rEqre erEF rra c-flFt 3ffiq trlfu€{ur (fdar 4 sF iq-dl 6 FrEi 'o #&a 'FE ?ra 3'F}A-aF 1944 -81
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ForanappeallobefiledbeforethecEsTAT'undersecllon35FofthecentlalFxciseAcl,1944whichisalsomade
applicable io Service Tax under Section 83 ol the Finance Acl. 1994. an appeal against this order shall lie before lhe Tribunal

onpuy,"n.ofl0gooflhedulydemandedwheredutyord'lyandpenaltyareindispule,orpenalty,wherepenallyaloneisin
dispul;. provided the amount ol pre_deposil payable would be subjecl to a ceiling of Rs' 10 Crores'

Under Central Excise and Service Tax. "Duly Oemanded' shall include :

{i) amounl detemined under Seclion 11 D;

(ai) amount ol efioneous Cenval Credit taken;

(iii) amount payable under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of this section shall nol apply to the slay applicatlon and appeals pending before

any appellale aulhority prior to lhe commencemenl of the Finance (No 2) Acl, 2014'

fi.s d.[5E 61 qitffq ,ri{i :

Rovlsion applic;fion to Govornm6nl of lndla:
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n r"uialon uppf;"aton lies lo the Under Secretary, to the Governmenl of lndia..Revision Applicalion Unit, Minislry-of finance,

O"punr"nr ii Revenue, 4th Floor, Jeevan De;p Building. Parliamenl Slreet. New Delhi 110001, under Seclion 35EE of lhe

Cel tg+l in respect of lhe following case, governed by firit proviso to sub-section (1) of Sect'on'3sB ibidl
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E", orr oi gtods. wnere the toss occurs in transit from a faclory to a warehouse or to anolher faclory or from one

warehouse to another d-uring the course of processing of ihe goods in a warehouse or in slorage whelher in a faclory or in a

sFrd i sra{ fuS {rq qr *= *1 6dra 6r G {rd 6 frffilT fr r.ryJ +Ea ma c{ s'S 46 *;Aq tflr( rJF * g' (fri-d) *
Fr{d i, fi e'rrd * arFr Eq] irq qr qlr al fua S'Tfi Fl i
ln case o! rebale ot duty of exaise on goods exported to any country or terrilory.outside lndia oI on excisable maierial used in

lhe manufaclure ol lhe goods which are exported 1o any counlry o' lerritory outside lndia'

qfa rsE ?!o6 sr rrrrdE fuq Bdl $rrd i qrfl, ecrfr qr sifr 6t 8rd Eqid B.qr 4{ tL /

ln case ol loods 
"iponed 

ort.ide lndia export 10 Nepal or Bhulan. without payment of duty
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;#;; "r#",;#l'; rdam E# ytl#' i; ,i. rsst*,rm ros : -dr" ftq-a & T rftq r:r+ rmqfrtu q{ q d? I
qrn-a r+q lrt tv
credit of any ;uty allowed to be ulilized towards payment ol excrse duty on final products under the provisrons of this Acl or

rf,u irL" r'"a" ihere under such order is passed by ttre Commissionei (Appeals) on or afler the dale appoinled under Sec

109 of the Finance (No.2) Acl 1998
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itre aUove appticitlon shall be made in duplicate in Fom No EA_8 as specified under Rule. I of Cent'al Excise (Appeals)

arL., ioor within 3 monrhs from tre daie on which the order soughl 10 be appeated agarnst rs communrcaled 
3:d" *all 

be

ua"orpu"LO by two copies each of lhe OtO and OrdeFln-Appeal. li stould- also be accompafred by a copy ot TR_6 Challan

"",0""it"g 
p"fi"il of prescribed fee as prescribed under Seitlon 35-EE ot CEA. 1944 under [,laio. Head of Accounl.
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.r.,"ti l" -companied by a fee of Rs 200/, whe.e the amounl invol'/ed in Rupees one Lac or less

and Rs 10001 \,vhere lhe amount involved is more lhan Rupees One Lac'
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manner,

not ;thstanding ihe fact that the one appeal to lhe Appelani Tnbunal or the one applicalion lo the Cenlra, Govt. As lhe case

may be. rs filli to avoid scripto.ia wolk rf exclslng Rs' 1 lat'h fee ol Rs' 100/_ for each'

qqlg$ift-d arqrfrq Tc4 JBfi.{ff, 1975 + siEq*-l } sl"dqR qf, 3Grr (rE €FEi sidn Ar cfi 'r{ Fftrifod 6'50 sqt 6r

arqr {r ef* ftf*-c #n dral afFs /

bn. coplot a;plicatron or o.t.o as the case may be and the order of the_adjudicating authorily shall bear a cou fee slamp

oi n". ri'sO ut'i,tuu"riued under Schedule-l in terms of lhe Court Fee Act'1975' as amended

fr-Fr 116. Adlq f,fl]a 116 (rE n-dr6{ }"fi-dtq arqrfuflYr (6rt faG]) fr{F[{a' 1982 i nffra ll" ]l;q {iaF?'F xrFfri ai
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Altention ts also invited ro lhe rrrtes corering these and other related matters conlained in lhe customs Excise and seNice

Appellate Tribunal (Procedure) Rules 1982
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www.cbec gov.in 6i -s €{rn t I / -'

Forlheetaborate,detailedandtatestprovisioosrelatinglolilingofappeallothehigherappellateaulhority,theappellanlmay
refer to the Depanmenial websile www-cbecQ&v 
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:: ORDER - IN - APPEAL ::

The Depaftment has filed the below mentioned two appeals against below

mentioned Orders-in-Original (hereinafrer refered to as"the impugned orders') passed

by the Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter refened to

as "AppellantJ in respect of Mis. Sardar Sarovar Narmada Nigam Ltd., Executive

Engg. SBC Division No. 412, Limbdi, Gujarat and the Executive Engineer, Saurashtra

Branch Canal, Division No, 4/1, 201 to 21, Taluka Seva Sadan, Limbdi, Gujarat - 363

421 (hereinafrer refered fo as"Respondent"), as detailed in Table below. Since, the

issue involved is common in nature, I proceed to decide two appeals through common

order:-

Sr.

No.

E -21

Appeal No.
OIO No. & Dt.

Amt. of refund

appealed against by the

Depatment (Rs.)

1 _022017-
0312017

Ns7l20t6 - 11.11.2016 27,9931-

2 R/61/2016 - 23.1t.2016 10,84,4491-

2. Brief facts of the cases are that the Respondent filed two refund claims

under Section 101 of the Finance Act, 2016 on the ground that no Service Tax was

required to be levied or collected during the period from O1.O7.IOLZ to 29.01.2014, in

respect of taxable services provided to a government authority or a Board or any Body

set up by the Central Government or State Government. Both the refund claims were

allowed and sanctioned by the lower adjudicatlng authority, vide the impugned orders

inter alia, on the grounds that (i) the respondent had made payment of Service Tax

provided during the exempted period i,e. from 01.07.2012 to 29.01.2014, and therefore

as per Section 101 of the Finance Act, 2016 the respondent was eligible for refund

claim; (ii) the respondent had submitted Chartered Accountant's certificate, issued by

M/s. Dhirubhai Shah & Doshi declaring that they had paid their amounts under VCES on

reverse charge mechanism hence they have not passed on incidence of service tax to

any other person.

3. Being aggrieved with the impugned orders, the Depaftment preferred these two

appeals, interalia, on the grounds as under : -

3,1 In terms of provisions of Section 101 of the Finance Act, 2016, exemption from

payment of Service Tax is available, if taxable services pertaining to construction of

canal, dam, etc. are provided to an authority or a board or any other body (i) set up by

an act of parliament or state legislature or (ii) established by the Government, with

ninety percent, or more participation by way of equity or control, to carry out any

Page 3 of 9
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function entrusted to it under Article 243 of the Constitution; that the Respondent had

received construction seruices in respect of construction of Saurashtra Branch Canal for

irrigation; that it is a matter of fact that the Respondent had made payment of Service

Tax on the services covered under Section 101 of the Finance Act, 2016; that the

amount of Seruice Tax had been paid by the Respondent under VCES Scheme as

admitted by them and also as per Ceftiflcate issued by their C.A. namely, M/s.

Dhirubhai Shah & Doshi, which was submitted during the proceedings before the

Assistant Commissioner, Service Tax Division, Bhavnagar.

3.2 The Respondent is a Governmental authority, which got Saurashtra Branch Canal

constructed for irrigation and had made payment of Seruice Tax of Rs. 27,9931- and Rs.

t0,84,4491- under VCES, 2013. The jurisdictional Assistant Commissioner has confirmed

that amount of Rs. 10,84,4491- paid under VCES, 2013 has been refunded erroneously

vide impugned order dated 23.11.2016; that the amount paid under VCES, 2013 cannot

be refunded under any circumstances.

3.3 Section 109 of the Finance Act, 2013 refund of any amount paid under VCES,

2013 should not be refunded under any circumstances; that as per Section 109 of the

Finance Act, 2013, any amount paid in pursuance of a declaration made under Sub-

section (1) of Section 107 shall not be refunded under any circumstances.

4. The Respondent flled memorandum of cross objections dated 28.03.2017 against

the depaftment appeal wherein lhey, inter alia, slated that the lower adjudicating

authority erred by considering Section 109 of the Finance Act, 2013 and stating that

Service Tax was paid under VCES, 2013; that as per Section 107 of the Finance Act,

20L3, the assessee had to make a declaration of "tax dues"; that as per Section

95(1Xe) of the Act, 'tax dues' means the service tax due or payable under Chapter or

any other amount due or payable under section 73A thereof, for the period including

cess leviable thereon under any other Act for the time being in force, but not paid as on

the 01.03.2013; that Section 109 of the VCES, 2013 says that any amount paid in

pursuance of the declared tax dues shall not be refundable; hence it is clear that "tax

dues,, cannot be refunded, but any other amount may be refunded because of

retrospective amendment in Section 101 of the Finance Act, 2016 because Service Tax

paid by the appellant ceases to be'tax dues' due to section 101 of the Finance Act,

2016; that VCES, 2013 places no restriction on refund of amount which is not tax dues;

that they relied upon a judgment of the Hon'ble Gujarat High court incase of M/s'

swastik sanitaryware Ltd. Vs. uol reported as 2017 (49) S.T.R. 484 (Guj.) (para

Page 4 of 9
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15) and an order of Hon'ble CESIAT in the case of Nobles Construction Gujarat Pvt.

Ltd. repofted as 2016-65-taxmann.com-57-Ahmedabad-CESTAT.

4.t The Department failed to appreciate that the respondent had paid Service Tax in

terms of Section 668 of the Act and Section 101 of the Finance Act, 2016 overrides

vcES, 2013 and Section 109 of Finance Act, 2013 and therefore, Service Tax paid by

them on specified services pertaining to the period from 01.07.2012 to 29.01'2014 was

required to be refunded.

4.2 The Department failed to appreciate that Section 101 of the Finance Act, 2016

does not place any restriction on refund of amount paid under VCES, 2013; that it

provides for a refund of any Service Tax paid for the specifled services for the specified

period, so long as the refund claim is filed within six months from 14.05.2016 and there

is no unjust enrichment; that they have satisfied all the conditions necessary for

claiming the refund; that lower adjudicating authority has not made out case for unjust

enrichment; that there is no restriction on refund of tax paid whether in due course or

under any special scheme like the VCES, 2013; that Section i01 of the Finance Act,

2016 was introduced to provide substantive benefit to the taxpayer; that the legislation,

in its wisdom had not imposed any conditions for refund of service tax on specified

services provided to Government authority, local government or Body or authority set

up by Government of India or state governmenu that the appellant is a body set up by

Government of India or state Government; that the appellant is a body set up by

Government of Gujarat; that the intention of Government is to grant refund - a

substantive benefit as is clear from CBEC Circular issued vide D.O.F. No'334/8/2016-

TRU, dated February 29,2016, where it is clarified that : -

"K. Service Tax exemption to canal, dam or other irrigation

works with retrospective effect:

(a) Definition of Goaemmental autlrctity zuas aflEnded zuith effect from

30.0L.2014 so .ts to exempt sertsices prottided by uay of mnstruction,

erection, maintennnce, or alteration etc' of canal, dam ot othzr irigation

works proaided to entities set up by Gooernment but not necessaily by

an Act of Parliament or a Stale kgislttute. Howeaer, seruices prottided

prior to 30.01.20'14 to such bodies remuined taffible. The beneft of

exemption is proposed to be extended to tlu said seraices prooidtd

dunng tfu period from the 1st July, 2012 to 29 '01.2074'

5
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@) Refund of Seruice Tax oaid on the said seruices duin the aeiod

from the 1st lulu. 2012 to 29.01.2014 shnll also be allotoed in accordance

roith the hu includinq the lato of uniust enrichment . Applicatinn for

refund may be allozoed to be fled. ruithin a peiod of six months from the

date on zohich the Finance BiIl, 2016 recefues the assent of the president.

[Neu xction 101 is being inserted. in the Finana Act, 1994] (Aauses

756 of the Finance BilI, 2016 rcfers)"

I Emphasis supplied]

4.3. The Respondent relied upon the following case laws :-

(i) Sandoz Pvt. Ltd. Vs. CCE, Betapur 2010-28-STT-91-Mum-CESTAT

(ii) J.P, Morgan Services India hlt. Ltd. 2016-67-taxmann.com-13(Mum)

4.4 There is no intention on part of legislature to restrict refund of service tax paid

on specified seruices in as much as section 101 does not place any restrictive

conditions.

4.5 In respect of the impugned order dated 23.11.2016, the amount paid under

VCES, 2013 was Rs. 9,67,70L1- and not Rs. t0,84,4491- and therefore the amount paid

under VCES, 2013 is required to be corrected.

5. Personal hearing in the matter was attended by S/Shri yash Shah, C.A. wherein

he, inter alia, rciterated the grounds raised in the cross-objeqtions. personal hearing

notice was also sent to the jurisdictional Assistant Commissioner, however, none

appeared from the Department.

Findinos:-

6. I have carefully gone through the impugned orders, appeal memorandums and

cross-objections, as well as oral submissions made by the respondent. The issue to be

decided in both appeals is whether the impugned orders of the lower adjudicating

authority sanctioning refund claims of Servlce Tax paid under VCES, 2013 to the

respondent are correct, or not.

7. I find that the respondent has claimed refund of that Service Tax also, which

they paid availing benefit of VCES, 2013. The lower adjudicating authority has

incorrectly sanctioned these amount of refund claims paid under VCES, 2013 in two

installments i.e. 50 o/o of Service Tax of these amounts were paid by the respondent on

or before 31.12.2013 and remaining 50 Yo of Service Tax by 30.06.2014, as per
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provisions of vcES, 2013. The facts of the cases establish that Service Tax refunded by

the lower adjudicating authority under these two appeals, were originally paid by the

respondent under VCES, 2013 onlY.

7.L I would like to reproduce Section 109 of the Finance Act, 2013 (governing vcES,

2013), which reads as under :-

"No refund of amount paid under the Scheme.

109. Anv amount paid in pursuance of a declaration m-ade under sub-section (7)

of section '107 shall not be refundable under anv circumstances '"

I Emphasis suPPlied ]

7.2 It is an admitted and undisputed fact that all payments for which appeals have

been filed had actually been paid under VCES, 2013' Section 109 very categorically

states that any amount paid in pursuance of a declaration made under VCES, 2013

would not be refundable. I flnd that embargo placed upon seeking refund of amount

paid under VCES, 2013 is plenary and very categorical and hence no refund of Service

Tax paid under VCES, 2013 is available to the respondent '

7.3 I also flnd that Section 108 of Finance Act, 2013 reads as under :-

'(1) Notwithstanding anything contained in any provision of the Chapter, the

declarant, upon payment of the tax dues declared by him under sub-section (1)

of section 107 and the interest payabte under the proviso to sub-section (4)

thereof, shatt get immunity from penatty, interest or any other proceeding under

theChapter.(2)Subiecttotheprovisionsofsectlonlll,adeclarationmade

107 shall become conclusive upon issuance of

7

under sub-section I of section1

ack edoement of discha roe under sub-secfion fi) of section 107 and no

mafter shall be reooened thereafter in anv dinos under the Chanter before

anv authoritv or court relatinq to the period covered b such declaration. "

I Emphasis supPlied]

7.4 I find that the words used in the aforesaid sections, like (i) "a declaration made

under sub-section (1) of sedion 107 shall become conclusive upon issuance of

acknowledgement of discharge under sub-section (7) of section 107 and no matter shall

be reopened thereafter in any proceedings under the chapter before any authority or

couft relating to the period covered by such declarationi and (ii) "under any

circumstances" in Section 109 are quite clear and express provisions, which rule out,

whatsoever, any ambiguity regarding non - refundability of amount paid under vcES,

2013., Accordingly, the amounts paid by the respondent as service Tax under VCES,
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2013 were not refundable under any circumstances. In view of above, I am of the

considered view that the impugned orders sanctioning refund claims to the respondent

are patently Incorrect, illegal and improper and therefore, both the Departmental

appeals under consideration merit to be allowed.

7.5 I also find that both these appeals have been filed by the department stating

that Section 101 of Finance Act, 2016 exempted specified services provided to the

government authority, local government, Board or authority set up by the Central

Government or State Government retrospectively and hence the lower adiudicating

authorifl was required to examine bar of unjust enrichment. The respondent quoted

Para (K) of CBEC Circular 334/8/2016-TRU dated 29.02.2016 to claim refund,

however, Para K(b) of this very Circular very clearly mentions that "Refund of Service

Tax paid should be allowed in accordance with law" including the law of unjust

enrichment.

7.6 I, therefore, find that the refund under Section 101 of the Finance Act, 2016 is

not absolute but subject to the provisions of law on refund including bar of unjust

enrichment. I am of the considered view that Service Tax paid under VCES, 2013

cannot be allowed to be refunded to anyone under any circumstances and hence refund

of Service Tax paid by the respondent under VCES, 2013 cannot be allowed under

Section 101 of the Finance Act, 2016 without considering clauses of VCES, 2013.

8. In view of above facts and legal position, I allow both appeals filed by the

Depaftment and set aside both the impugned orders.

9. 3{ffi E--{rrr d-S Sr 4+ sr{rw or Fqer*r 3qdqd dftht F+-qr atcn tr

9, The appeals filed by the appellant stand disposed off in above terms'

).$
(

\
J
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