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Arising out ol above nentioned OIO issued by AddilionauJoinrDepuly/Assistant Commissioner, Cenlral Excise / Service Tax,

Rajkot / Jamnagar / Ciandhidham :

3T+trftt & cffi +r arq w gill /Name&Address of the Appellant & Respondent :-

M/s Investment & Precision Castings Limited, Nari Road., Bhavnagar 364 006, ..

iq 3flAs(Jiff-s) t zqFid 6t5.qE? ffidfud dfr* d rygF crlirfirt / eilird{or * qaer 3rqd drq{ {{ s6dr tr/
Any person aggrieved by this Ordea-in-Appeal may file an appeal to the appropriate authority in the following way.

€tclgrca ,+dlq tgl 9Fq ('q fqr4? }lffz .rrrrD6tsr + vF lrfr{. }-fiq 5.!.e eri* JIfufrrfr .1944 *I t]-r J5B t
].artd-r.d E-a ]'fuFry:1994 A im 86 F rJ,ia G|tfrfud TJrd *t a- TFS F i -

Appeal to Cusloms, I xcise & SeNice Tax Appellale Tribunal under Seclion 35B of CEA, 1944 / Under Section 86 of the

Finance Act, 1994 an appeal lies 1o:-

{rfi-dalr f€i{d d F}sFra €rfi arr& SdT alFF, idq 3?crTfr T-fi cE r?nfi( ]rqld]q arq]fi-fr{ur fi Eaic qf6, tss edo a
z. rw *" o,.a. F6 fu+. fi 8 .fifr qrids ti '

The special bench of Customs, Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in aU

matlers relalilg to cla,sificalion and valuatior.
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Date of issue:
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icir€ qHd 1(a) }'{dEr ?r(':rfui * x ?r ?)c srs 3rff-d trqr eF6 Afrq riqra rIffi r.d +qrfi 3rffiq qrqrfufilr
(k) fr cft'{ff &iA"J ffB-+r, , affiq ra {{FrS ffid rrnri! rcffdrdri- rr..te +l fi w* arf6v tl
To the Wesl regiolal bench ot Cusloms. ExciEe 8 Serv'ce Tax AoDellale Tribuaal (CESTAT) al. 2'd floor. Bnaumali Bhawal.
Asarwa Ahmedabad 3t.0016 in case of appeals other lhan as rnenlioned in para- 1(a) above

3rfr$r{ a,rqrfu€{q * sftT sq-fr s{{d 6{a * faT +dq rfird rt6 (lrfi-d) ffiI, 2001, +'fr-{fl 6 +' Jrrrtd ftfrR-d i+\'
rrq !-qr EA3 +l qrr 7fu X 6 *:rr ra rriaq't{Ss oe t +e ('* eF I .s-q rA s;vre e5e ft F'rJr -a|-, .:r HF
:fr arnqr rrqT qaiar. dq!, 5 ars qr Jst 6fi, 5 a]-{r rc(r qr 50 drq dqc d6 3prsr 50 qrs {q(' i- xEE t al 6ffer 1,000/

Fq4, 5,000/- rd? ]r{lEr 10.000/ {q} fir ?.r}i m rfq + sF FdIa F t ?{it-F 116 +r errr+a, miAa l.faq
FrsrfuFrsr & rnEr 4 q6r{6 rB.Fflr 6 FrF € *f efi ElaG-dt qfr a +6 er{r Brtr ffi+r ea s'Fc idFr i+.qr irdr ,r,?c ,

sdfl-a lrE qir 8lJrarfr d-s Ar rs {rsr ,i FtdT qrtT TdT drifi}-d 3,tr1q' arqGr6{q 8r ?rRn Era t I l.zirrfr Lrdrr (d 3i'+{) *
Rq Jri6d-qr +-{Rr i;00i- rcq 6r Frtfift-d arF{ dtrr riar 6}-rn t/

The appeal to the Appellate Tribunal shall be filed in quadrup,icate rn form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules 2001 and shall be accompanied againsl one which al least should be accompanied by a fee ol Rs.

1,0001 Rs.50001, Rs 10,000/ where amount ol duty demand/interesl,/penally/refund is uplo 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respecl vely in the fom of crossed bank draft in favour of Asst. Regislrar of branch of any nominated public

sector bank of the place where the bench of any nominaled public secior bank of the place where the bench of the Tribunal
is situaled. Applicatiof made for grant of stay shall be accompanied by a fee of Rs. 5001.

rffiq arIa-a{sr * saar 3rffd, Bd 3rBF{fr, 1994 6I rrRr 86(1) + ir ,td t-dr6{ ffi', 1994. + fi{ff 9(1) 4 a{fl
Airif{-d qtr{ s.T. 5 it T1{ cffi fr 6r i sinfr ra set qpr ftq 3{rin & fuid ]S-d Sr ?Is d, js-6t cF €lq it +ii{rfr st
1s+ii t r.+ cfr sfirftTa drfr alfdr.) 3ft ari't q.s $ 6Jr r+ qfi * €p{, T6r +Er6{ 6t Ei4 ,aqlii fi efrr:ifr aqrqr zrqr

qniaT. Fcr' 5 drq qr J{$ iFff, 5 i[Gr rsq qT 50 drq wg di6 3]:i' 50 dis rcq t 3rft-+ t at rq?r: 1,000/- rFi, 5,000/
fu'irna- 10,000/- rq: ar ?trita;q:1a *'qF E rd dt Aiuftr ?Fa q EnEr TdfuF 3{ffiq .srq-eE{- + errsr }
rldrfa rft€R + ,rIF I Fd ri flfBar; efi + &a dara arn iorir. tt grEc aAF: 8;qr ,rrm +rit! I sdftIa aq{ sr !'rrrFr,
f6 f rs ?'rq[ F, Frd qfac €r E?Q-d 

'niHrq;urqrfufi{q 
A rngl Fr{ t I FrJr;I xrl?r (Q ji!.t ) A. fi,, :rrcr+ qr * q,rr

5001 {q(r 6r fflrlft-r rJ6 ,{r flar drr ri

The appeal under sub seclion (1) of Section 86 of the Finance Acl, 1994, to the Appellate Tribunal Shall be filed in
quadruplicale in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order appealed against (one of which shall be cerlified copy) and should be accompanied by a fees of Rs.

1000^ where lhe amount of service tax & interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where lhe
amounl of seNice tax & interest demanded & penalty levied rs more than live lakhs but not exceeding Rs Fifty Lakhs,
Rs.10,000/ where the amount of service tax & interest demanded & penally levied is more than fifiy Lakhs rupees, ;n the
form of crossed bank drafl in favour of the Assistant Reqistrar of the bench of nominaied Public Sector Bank of the place
where the bench ol Tribunal is situated. / Applicalion made for granl of stay sha{l be accompanied by a fee of Rs.500/-
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(i) fla.a vfuB-qa, 1994 tl qRr 86 61 3q-qRBii (2) lri (2A) * 3iirrtd eT +r lIS 3r{18, d-flsr 1M, 1994, + Fd-{E 9(2) vt
9(2A) t ddJ ffqilta cq{ S.T. 7 d 6I ar E&rfr rrd rs+ Fpr }rgqd, AFerq ,.qrd T6 3i?r-qr 3rEfi (:r{rm), idtq rana ra
rsrr qrkd 3ai9r Ar cfiiqi d-nra +t (rf,A' C r.dF cfr ralFri d5, qr?dq It' sq+i -cm ror+' aq+a 3rrqr 3cqa, +#q
r.!rr g6i d-dr6{, +t sS-Sq qrqrfu*q +t nrd-fd (S 6.4 Tr F-{er F Ed nrtsi fi cfr $ €Fr fr #rd F{dt rt- | /
The appeal under sub section (2) and (2A) of lhe section 86 lhe Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) E 9(2A) of lhe Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner aulhorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax

lo file the appeal before lhe Appellate Tribunal.

(ii)

(ii)

(iii)

(iv)

(c)

(i)

frflT Lffi. t#q rer< qa (rd n-dr6{ 3dt&q qfirn{oT (€E) t cfA }ffi i arF d' *;frq r;qr{ erffi xfufr{q 1944 +r
trRr 35(s + 3iEna, at Ar ffiq sBfiqq, 1994 Er trRr 83 * liTJra +drs{ +t $ arrl # ,ri t. fq jrEli +'cfr }ffrq
crfufi{sr d'Jrflf, 6ri Frq r.qrd orc+;,tfsr rr ar4 * t0 cFrrd (109"), fr{ ei?r ua geiar harfra t, ql qdrar, rc *-ao qdrar
ffifa t. +r ryrdrd f+.{r rr., {rrd:16 Fs qRr * liarid dfi-r F6 qri Ere 3rEB-d tq ,inf as oG rcq $ j{fu6 a dl

a;frq *qrq ,F6 trE C-Er6{ t 3iartd "ai4 lfiq rRr rfds. * h-*a mft-a t
(D !r,n 11 ?r fi ;rfr,ia l6-p

(ii) +4+d flT ST * aF aFd nfPI

(iiD iTi. dflT ffii * hTn 6 & 3iarfd Aq 16q
- arr$ rr fu Es trRr * cErqrd ffiq (+, 2) $frG'{ff 2014 * JaiiT t Tt B.S 3{ffiq $ffi & {IflrT ft-Er$n-a

€Fla 3r.S rE 3l{rd 6t drq fi ntnl/
For an appeal to be tiled before the CESTAT, under Section 35F of lhe Ceniral Excise Act, 1944 which is also made

applicable to Seruice Tax under Seclion 83 of lhe Finance Acl, 1994 an appeal against this order shall lie before lhe Tribunal

on paymenl of 10% of lhe duly demanded where duty or duty and pena,ly are in dispule, or penally, where penally alone is rn

dispule, provided lhe amounl of pre-deposit payable would be subiect to a ceiling of Rs. 10 Croaes,

under Cental Excise and Service Tax, "Duly Demanded" shall include I

(i) amouni determined under Section 11 D;

(ii) amounl of erroneous Cenvai Credit laken;

(iii) amounl payable under Rule 6 of lhe Cenval Credit Rules

- provided lunher that the provisions o{ lhis Seclion shall noi apply lo the slay application and appeals pending before

any appellate autho ty prior to the commencemenl of lhe Finance (No.2) Act, 2014.

crad Er6r{ si : tHUr 3ntrd :

Rovision application to Gov€mment oI lndia:

tc lGe' A qffis{ur qrfu6r GrErifui Frffr ri, fitr rfllz rla yfuff-{F, 1994 6r rr{r 35EE *, ElrF qr+a + r..j?i-a n+r
qfi,d. s{r'a €'r 6R TdtFq }ra-4a 5+rl. ld-,? rrra ,-;re iairrrr. d12ff FG-d. +t{d ao r{ . Eqd Fr4 in *-lloool d
ftqt ;.rar aGqt / -
A revision application lies to the Under Secretary, to lhe Government of lndia, Revision Application lJnit, Minislry of Finance,

Deparlment of Revenue. 4th Floor, Jeevan Deep Building, P6 iament Street, New Delhi-110001, under Seclion 35EE of the

CEA 1944 in respect of the following case, govemed by first proviso to sub-seclion (1) of Section'35B ibidl

qf{ Frq fi ffi 4rora + qnra t, +ai r+:,ra i+{fi ffr{ s' B'81 sr{Ed' F rBr{ ,rF 6' crr4fffr + dlrE qr ?-$ tra €Tgrl qr

'B{ftSE+ ersR'rrfrs{F{rrsnqrrri4 *dt{a.q-?"Sarsn{apq]rrgnsr}isrd+TFsigrfidtrrd.ffi6rrqdT
Ht 

'rcr{ 
rrF Ti FTd_ a a:FFla t Fir-d Ar/

tn case ot ;ny loss of gtods, where the loss occurs in lransit from a factory lo a warehouse or to another factory or from one

warehouse to anolher during lhe course of processing of lhe goods in a warehouse or in storage whether in a factory or in a

,{rrd * <16r F;fr {rE qr q.t{ +l ffid-a +r rt Hrd -t AFrfflET F cgf,d {rt ard c{ s-fr ,rf idq rsr Lr6 e gz (frid) *'
ffrr li, jt,nrF + qrfi fs-Cl rrE qr ah 4r ?"i? fi ,rO Ar /

ln case of rebate of duty of excise on goods expoded to any counlry or tefiilory oulside lndia of on excisable material used in

the manufacture of the goods which are exported to any country or terrilory oulside lndia.

+fr r.sn ry+ 6r {ird]a f6q ltrdT fr]rd +' qr€{. acrs qr t Id al Fra ftqi-a fuqI zrqr t i
ln case o, goods eiporled outside lndia expon lo Nepal or Bhutan, wilhoui paymenl of duly

€.ffft'fi 
'(!rz 

+. Iic,ea ?-rffi + Sfr-arF F fu- aI ECA +Er. lT ntfi{ff r.d gE4, frFa srdlrlr ] =Fd ara *l ?rB A 3t{ irA

3i&r ir ,.qrd 1s{ta) +'ea- Ai rOftre td. 2i 1998 +I rnF 109 } rqR, hrd El ,rg artro }:ld,r FFrqIEtu q{ q- dE a
qt-d frr. qt tu
Credil of any duty allowed to be utilized lowards payment of excise duiy on final products under the ptovisions of ihis Act or

ihe Rules made there under such order is passed by ihe Commissioner (Appeals) on or afler, lhe date appointed under Sec.

109 of the Fjnance (No.2) Act, 1998.

jrt{a Jria4 8r d ciAqi eq] TiEqT EA,8 ii. if 6r +ffic r.qr6r ,Fq (}mfl F{qrfiS, 2001, * fr{ff I t siTJrd'EBfr.e t,
ss nrier t iitsnr + 3 crFSri +d SI arfr qifr{ rrctt{d }rffii + €rT { }TalI s 3iQ-f, 3 ?i!r & d cfrqi €Erd *I qrdr

irf*q r sq Ft 6*s raEr{ rrF 3{fufi{q 1944 & rmr 35-EF a raa GinM'r fr 3rqEfi 6 FlrT } 7ir q{ IR-6 & sf}
rr,a + ar;r .nFn r i
The above application shall be made in duplicate in Form No EA-8 as specified under Rule, I of Central Excise (Appeals)

Rules, 2001 within 3 monlhs from the date on which lhe order sought to be appealed againsl rs communicaied aod shall be

accompanied by two copies each of lhe OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan

evidencing payment ol prescribed fee as prescribed under Seclion 35 EE of CEA, 1944, under l\rajor Head of Account.

qatErol ]{lir6fr & aEr ffifua F!.ttrd e,F ar rdrrfi 4r rril srlao I

iFi idra ;ff rr+ T.€, 6tri qr rEt {F A i rr} 20oi 6r t'rrdrd B.qr =rq }it{ 
qft ria.a 'es n+ ru tqi t F41ar ..1

sqi looo -/ 6r fi"rdla f+-qr qI\' 
I

The revision appication shall be accompanied by a fee oI Rs. 2O0/' where the amount involved in Rupees One Lac o. less

and Rs. 1000f where the amounl involved is more lhan Rupees One Lac.

qfr Ts .]ae?r i 63 l.d tlla?t +' qqq9r I .n rat+ rf, 3rrtir + ftT gfaE 6-r !!EI]a, :c{fl aa q f6-4r nTa" .r'fgl is =rr t
#eonafl@lqS+rrq-ri'+fu-ryiErFaxMurqrE-F{"r6rt-+lttqqr+dtF/T6=I,al,'alird{dFfi-sTBrerHti
ln ca'se. rf the orde. covers various numbers of order- in Original, fee for each O.l.O. should be paid in the aforesaid 

- 
ma n ner,

not withstanding the facl that the one appeal to the Appellani Tribunal or lhe one application to the Cenlral Govl. As the case

may be. is filled lo avoid scrlploria work if excising Rs. 1 lakh fee of Rs 1001 for each.

q:mi?rlfua arqrdq I.s 3{fuF-{ff, 1s75, t 3rfldl-l e r.fr€R qE grin qd' Frad 3l?nr fi vfa c{ Firtft-d 6 50 {$r 4r
arqrfq ?rc6 fzifa dn drar qrlrcr I
One copy'of appl,cat'on or O.lO as lhe case may be, and the order of the adjudicating authority shall bear a court fee stamp

of Rs 6.50 as prescribed unde. Schedule I in lerms of lhe Couri Fee Ac1.1975, as amended.

frfl 1!"6, idlq rcq.( {6 !.E sdr4h( 3,rn-&q arqrB-flsr (616 ftfu) ffii, 1982 t' dFrd lti 3r,;{ +iqFr]d arffri st
EF?ffid F(e ard Fqqi # lit sir tz'r;- ]-sif4'+-sr 3(d (l /

Attention is also invited to the rules covering these and other related matters conlained in the Cusloms, Excise and Service

Appellate Tnbunal (P,ocedure) Rules, 1982.

J@ srqtdE crMr dr 3i+fr fud 6ri t ffif, eqqo, fa-qa 3ik rA-fra|fi crcqrfri t hr',3rffdEtr i4eni-q +d{Tia

www Coec gov ln +'l dte {1$n 6 I /

For the etaborate, detaited and latest provisions relating to filing of appeal to the higher appellale authorily, the appellant may

reter lo lhe Oepanmenlal websrle www cbec gov.ll

(v)

(vi)

(D)
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A No. V2l137/BVR/2016
A No. V Z l 20 l EA2l BV R l 20 1 6

:: ORDER IN APPEAL ::

M/s. lnvestment & Precision Castings Ltd., Nari Road, Bhavnagar, Gujarat- 364

OOG (hereinafter refened lo as "the appellant") has filed Appeal No. V2l137lBVRl2016

against the Orders-ln-Original No. BHV-EXCUS-005-JC-33 to 34-2016-17 dated

27.09.2016 (hereinafter refened to as'the impugned order') passed by the Joint

Commissioner, Central Excise, Bhavnagar (hereinafter referred to as 'the lower

adjudicating authority'). The Joint Commissioner, Central Excise, Bhavnagar (hereinafter

refened lo as "Department") also filed Appeal No. Y2l20lEA2lBVR/2016 against the

impugned order.

2. The brief facts of the case are that audit conducted by the Department pointed out

that the activity of expenses incurred on Foreign Tour by the Director of the Appellant

would come under purview of Business Auxiliary service, as expenses had been were

incurred in official capacity and was in relation to business promotion. lt was also pointed

out that expenses incurred on Foreign Exhibition would come under the purview of

Business Exhibition service and the appellant is liable to pay Service Tax on such

expenses. show cause Notices dated '16.10.2014 and dated 15.10.20'15 issued to the

appellant were adjudicated. some portion of demand has been dropped and some

portion of demand confirmed, details of which are as tabulated below :-

\xq

Show Cause Notice
No. and date

No. V/15-5s/Dem-
Service

TaxlHQl2014-15
dated 16.'10.2014

No. V/AdJ-

96/STAXDtV/2015-
16

dated 15.10.201 5

(') Business Auxiliary Service = BAS
(..) Business Exhibition Service = BES

Period involved
in Show Cause

Notice
Service

category

Sewice Tax
involved -

Service
category -

wise
RS.

Demand
Confirmed by

the adj.
authority

Rs

Demand
Dropped by

the adi.
authority

Rs
2 3 4 5 6

2009-10 to 2013-
14 (upto

21.02.2014)

-BAS
5,54,358/- 1,88,605/-

For the period

01 07 .2012 to
31 .03.20'13

and 2013-
'14(upto

21.02.20141

under BAS

3,65,753/-

For the period

01 04.2009 to
30.06.2012

under BAS

2012-13 to 2013-
14 (upto

21.02.2014)

*BES
3,50,849/- 3,50,849/-

For the period

2012-13 to

2013-14 (upto

21 02.2014)
under BES

22.02.2014 to

31.03.2014 and
2014-15

*BES
3,42,850/- 3,42,860t-

For the period

22.02.2014 to
31 .03.20'15

under BES

Page 3 of '10



A.No. V2l137/BVR/2016
A No. VZ2oIEA2/BVR/2o16

2.1 The lower adjudicating authority adjudicated both the Show Cause Notices vide

the impugned order confirming demand of Rs. 1,88,6051 and dropping demand of Rs.

3,65,753/- demanded under category of Business Auxiliary Service, whereas dropped

demand of Rs. 3,50,849/- and Rs. 3,42,860i- demanded under Business Exhibition

Service.

3. Being aggrieved with the impugned order, the appellant preferred appeal

contending that the adjudicating authority has erred in confirming demand without

evidence and without legal backing.

3.1 The department also preferred appeal against dropping demand on the ground as

described below :-

3-2 Regarding Show cause Notice No. V/15-55/Dem-service TaxlHe t2oi4-15 dated

16.10-2014, the Department contended that service Tax of Rs. 3,6s,753/- is liable to be

paid by the appellant for expenditure incurred by them on foreign tour of their Director

which fell under Business Auxiliary service during the period from 01.04.2009 to

30.06.2012

3.2.'l rhe Department arso contended that dropping of demand of Rs. 3,50,g49/- under

Business Exhibition service on the basis of Notification No. 25120,12-sr supra, which

became effective only with effect from 01 .o7.2o12was not correct as such services were

not eligible for exemption prior to the date of Notification No. 2512012-sr becoming

operational and hence demand for the partial period from 01 .04.2012 to 30.06.20.12 under

Business Exhibition Service was required to have been confirmed

3 3 Regarding show cause Notice No. v/Adj-96/srA)U)rvr2ols-i6 dated

15.10.2015, the Department contended that the lower adjudicating authority has wrongly

/ erroneously dropped demand of Rs. 3,42,g60/- for the period from 22.02.2014 to
31 .03.2014 and during 2014-1s as the expenditure made on Foreign Tour by the Director

was taxable under the category of Business Auxiliary service, which was taxable with

effect from 01.07.2012 vide Notification No. 30/2012-sr dated 20.06.2012, as amended

vide Notification No. 4512012 dated 07.0g.20.12 under Business Auxiliary service;
therefore all expenses incurred by the appellant on Directors visit to foreign country with

effect from 01.07.2012 was actually liable for service Tax, and therefore, the lower

adjudicating authority was required to confirm the demand, arong with interest.

4. Personal hearing in the matter was attended by shri Gaurang sanghavi, chartered
Accountant who reiterated grounds of appeal and contended that travelling expenses

have not been pard to the Director; that service Tax on traver has been borne by the
Company by paying to Travel Agent the cost of foreign visit of the Director and they have

tas,
\

{

Page 4 of 10



A.No V2l137/BVRi2016
A No. V2I20/EAZBVFY2016

paid Service Tax on that, as per law; that no penalty is imposable; that demand is time-

barred, as there is no suppression of facts on their part; that penalty under Section 77 of

the Act is also not imposable, as they have filed statutory returns in time. Personal hearing

notices were also sentto the Department, however, none appeared from the Department

despite various PH notices issued to them.

4.1 ln written PH submission, the appellant has submitted that definition of the taxable

service is given at Section 65(105)(zzb) of the Act which states that same means any

service provided or to be provided to a client, by any person, in relation to the business

of auxiliary service; that the issue under consideration is not any services rendered by

Directors, but foreign visits made by directors for the business purposes of their company

and expenses for the same were directly borne by the Appellant; that the invoices were

raised by Travel Agency to the Appellant which had paid to them; that this cannot be

equated with Director's remuneration and cannot be considered as payment to Director

for the services rendered by the Director to the appellant; that bills were directly raised on

the appellant by the concerned travel agencies, and the payment of the same was also

made directly by the appellant company to the said travel agent; that the services were

rendered by the travel agent to the company on which the appellant company had already

paid Service Tax; that when expenses in question were expenses of the appellant

company, it cannot be considered as fee paid to the Directors for his services.

Findings:-

5. I have carefully gone through the facts of the case on record, the impugned

order, the grounds of appeal raised by the appellant in Appeal memorandum, grounds of

appeal raised by the Department in EA-2, as well as written and oral submissions made

during personal hearing.

5.1 The issues ro be decided in these two appeals arising out the two show cause

Notices are :-

(i) whether service Tax is liable to be paid on the expenses incurred by the

Directors of the company during foreign tour under Business Auxiliary

Service or not, and

(ii) whether Service Tax is liable to be paid on expenses incurred by the

appellant on exhibition held in foreign country under Business Exhibition

Service or not.

6. Let me first decide the impugned order for show cause Notice dated 16.10.2014.

I find that the lower adjudicating authorig has dropped the demand raised under Business

Auxiliary service of Rs. 3,65,753/- for the period prior to 01.07.20,12 and confirmed the

demand of Rs. '1,88,605/- for the period post 01 .02.2012.

\*
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6.'1 Appeal filed bv the Department for period prior to 01 .07.2012 :- The Department in

its appeal has contested dropping of demand of Rs. 3,65,753 quoting CBEC Circular No.

115/9/2009-5T dated 31.07.2009, and saying that these expenses were not towards

Directors remuneratron covered under Business Auxiliary Service, as observed in the

impugned order, but it were actually expenses incurred on Foreign tour by Directors

towards promotion, marketing and sale of goods and hence were liable for service tax

under reverse charge mechanism under Business Auxiliary Service. The reliance placed

upon Circular dahed21.07.2009 supra applicable to Directors remuneration, is, therefore,

misplaced, as activities of promotion, marketing or sale of goods or services are covered

under the category of Business Auxiliary Service and liable to Service Tax since

01.07.2003.

6.1.1 lfind that reliance placed on CBEC Circulardated 31.07.2009 pertaining to

Directors remuneratron by the lower adjudicating authority for dropping demand is actually

misplaced, inasmuch as demand has been raised for promotional activities carried out by

the Director/Managing Director during foreign tours. However, when the facts are

examined it is found that the expenses have been incurred for promotional activity while

Director/Managing Director are on foreign tours, which cannot be said to fall under

Director's remuneration, as Director/Managing Director was not paid any amount for visit

but only expenses were incurred on foreign visit and the payments were made to Travel

Agency, which had arranged rickets, Hotel stay etc. on going through various copies of

relevant lnvoices No. 4901257, 1114002437, 4901370, l1l4oo24g1, 11t4800323,

1114002437,4904115, 11t4800877 and 4904356 of M/s. Tamboti rravels and rours,

Bhavnagar submitted by the appellant, I find that invoices were directly raised in the name

of the appellant company by them and the invoices also indicate that service Tax has

been charged and paid on such invoices. l, thus, find that the plea of the department that

these should be treated as Director's remuneration to be again service taxed on the

ground that services were provided by Director / Managing Director towards promotion,

marketing and sale of goods of the appellant on the reverse charge basis cannot be

accepted and cannot be held as legal and proper

6.2 Aooeal filed bv the Aooe llant for period from 01.07 .20121o 21 .02 .2014 in respect

\+t

of Business Auxiliarv Service :- The lower adjudicating authority has confirmed demand

of service Tax of Rs. 1,88,605/- under Business Auxiliary service for period post

01 .07.2012 on the ground that circular dated 3'1.07.2009 pertaining to the period prior to

Negative list regime would not be applicable with effect from 0.1.07.2012. He also held

that all amounts paid to directors, except salary as remuneration would be liable to

service Tax whether for attending board meeting or committee meetings or for any other

services rendered by the Director in his capacity as Director. The lower adjudicating

authority observed that since, Director of the appellant had visited foreign countries for
promotion of its business, all expenses incurred by the company would aftract service
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Tax and therefore Service Tax was payable for the services received from the Director

under reverse charge mechanism in terms of Notification No. 30/2012-5T dated

20.06.2012, as amended vide Notification No. 4512012-5T dated 07.08.2012 and

therefore, all expenses incurred by the Director of the appellant on foreign tour with effect

trom 01.07 .2012 would be liable to Service Tax.

6.2.1 The appellant opposed the findings of the lower adjudicating authority on the

ground that expenses incurred during negative list regime on the foreign tours of

Directors were expenses incuned by the company, and such expenses were directly paid

to the travel agent by the company and no amount was paid to the Director, and therefore

the impugned order confirming demand of Service Tax on the expenses incurred in

respect of the foreign tour by the Director on the plank of promotion of the business of

the company, is not sustainable.

6.2.2 I would like to examine relevant portion of Notification No. 30/2012-service Tax,

as amended, on the basis of which the demand of service Tax has been confirmed for

period post 01.07.2012, which is reproduced below:-

Table

\a'3

SI,

No.
Description of a service

5A in respect of services provided or agreed to be
provided bv a director ofa company to the said
company

(inserted vile Notification No. 15/2012-ST doted
07.08.2012)

Percentage

of service tax

payable by the

person providing

service

Nit

Percentage of
service tax

payable by

the person

receiving the

service

100%

&e-6.2.3 The above notification had brought service Tax on Director's remuneration

under reverse charge mechanism i.e. service Tax is payable by service recipient and not

by the service provider. However, it has to be established that Director has been paid for

hisservicestothecompany.ThecopiesoflnvoicesNo.4g0l25T, 11t4002437,4901370,

1114002491, 1114800323, 11t4002437, 490411s, 11t41oo177 and 4904356 of M/s.

Tamboli rravels and rours, Bhavnagar submitted by the appellant, establish that invoices

were raised by the Travel Agency directly in the name of the appellant and the amount is

payable by Travel Agency and thus, it cannot be said Director's remuneration at all. The

invoices also indicate that service Tax has been charged on such invoices. l, thus, find

that the lower adjudicating authority has not analyzed the issue properly, as expenses on

foreign tour borne by the company cannot be considered as Director,s remuneration,

especially when the transactions have occurred between the Travel Agency and the
appellant. I find ampre force in the contention of the appelant, that the amount has not
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been paid to the director but to the Travel Agency and hence not Director's remuneration.

I find that the lower adjudicating authority has unduly stretched provisions of the aforesaid

Notification to thrust liability of Service Tax on the appellant as he has not provided

services related to Exhibitions held in Foreign countries but only arranged Air Tickets,

Hotel Reservations, Visa and visa renewal and Service Tax has already been paid on all

their charges . l, therefore, set aside the impugned order confirming demand of Service

Tax on the expenses incurred by the appellant for foreign visit of the Director under the

category of Director's remuneration under Business Auxiliary Service. Since Service Tax

is not payable, under Director's remuneration payment of interest and imposition of

penalty on the appellant in this regard are also set aside and appeal of the appellant is

allowed.

6.3 Aooeal filed bv Deoartment for oeriod from 01.04.2012 to 30.06.2012 in resoect

\+r \

of Business Exhibition Service - Appeal was also filed by the Department for dropping

of demand under Business Exhibition Service raised vide show cause Notice dated

16.10.2014: The lower adjudicating authority has dropped demand of service Tax of Rs.

3,50,849/- under Business Exhibition service referring to Entry No. 31 of mega exemption

Notification No. 25l2012-sr dated 20.06.2012, which exempted "services by an

organizer to any person in respect of a bus,hess exhibition hetd outside lndia".

6.3.1 The Department, in Appeal Memorandum, has contended that the lower

adjudicating authority has wrongly dropped the demand for the period irom 01.04.2012

to 30.06.2012 under Business Exhibition Service on the basis of Notification No.25t2012-

sr dated 20.06.2012, which became effective with effect from 01.07.2012 only and

therefore such services were not eligible for exemption prior to 01.07.2012. Hence, it was

contended that demand under Business Exhibition service for period from 01 .04.20121o

30.06.2012 ought to have been confirmed by the lower adjudicating authority, instead of

dropping demand for the entire period from 01 .04.20121o 2j .02.2014.
Ky!---

6.3.2 The contentron of Department is not correct in view of para 3.10 of the impugned

order wherein the tower adjudicating authority has clearly held that .on going through

the ledger provided by the appellant it has come to notice that all expenses have been

incurred trom 14.02.2013 to 31 .03.2013 and 2012-13." Therefore, Service Tax liablity for

2012-13 (upto 30.06.2012) will be othenrvise also NlL. The Department did not contest

this fact.

6.3.3 I find that facts of this case indicate that place of provision of service is

located outside tenitory of lndia, i.e. beyond territorialjurisdiction of the Finance Act, 1994

and therefore, no service Tax can be demanded / is required to be paid even prior to
01.07.2012, as the business exhibitions were held in foreign country. No payment of
Service Tax in such cases derives support from the decisions of the Hon,ble CESTAT as
under:-
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(i) Vaishali Metals (P) Ltd. reported as 2013 (31) S.T.R. 246 -Tri. - Del.

"5. Lle ,ttave carefully considered the suhmissions Jiom both the sides und

perused the records. Prima facie, u,e ./ind that .for the services o/ Business

Exhibition covered by Section 65(105)(zzo), in accordance with Rule 3(ii) o.f

Taxation r.,l'Services (Provided From Outside India and Received in India) Rulas,

2006, to ltave been received in lndia, the services must be performed in India.

But since this service hus been performed abroad and not in lndiu, u'e ure of the

{s

prima fac;e yiev, thctt the same cannot he considered as havinp been received in

lndia. We qre sttqported in this viey, bv the Tribunal's decision in case o/i.[arino

Industries Ltd. reported in 201I (21) S.T.R. 421 (Tri.-Delhi). The requirement of

pre-deposit of'service tut demand, interest and penalty is, therefore. waiyed.for

hearing af the appeal and recovery thereol is stayed till the clisposal of the

appeal. Stay application is allovted. "

IEmphasis supplied]

(ii) Merino lndustries Ltd. reported as 2011 (24) S.T.R. 424 -Tri. - Del.

"4. The applicant relied upon the profisions of Toxation of sert'ice (Provitled

from Outtide India antl Received in India) Rule.y, 2006 where it has been

soecificallu nrovided that in case of business exhibition semices v,hich are

covered u wler Rule 3(ii) orovided that such taxable service nartlu rlbrmed in

India it i.s taxuble. ln the pre.\ent cuse, wt /ind thut there i.s no evidence on record

that the service has been partlv pefformed in Indiu. In t'iey. of this, prima Jhcie

the applitant has a strong case in their.favtur. The pre-deposit rl amount of

service ttrx, inlerest ond penalty are u,aived antl reL,overy is stul,ed during

pendency of the appeal. "

S"

IEmphasis supplied]

6.3.4 l, therefore, find that demand under the category of Business Exhibition

service has been correctly set aside for the period from 01.04.2012 to 30.06.2012 also

by the lower adjudicating authority and hence, the department appeal is required to be

rejected for the penod from 01 .04.2012 to 30.06.2012 also.

7. Let me now decide the impugned order for show cause Notice dated 15.10.201s

wherein demand of service Tax of Rs. 3,42,960t- under Business Exhibition service for

the period from22.(t2.2014 to 31.03.2015 has been dropped on the ground that Entry No.

31 of mega exenrption Notification No. 25l2012-sr dated 20.06.2012 exempted,

'servlces by an organizer to any person in respect of a busrness exhibition held outside

lndia".

The Department has contested dropping of demand on the ground that the

^"V"0

7.1
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ftT
services provided were actually Business Auxiliary Service and not Business Exhibition

Service. I find that the exhibition held in Foreign Country with the help of service providers

located in foreign country cannot be said to be in nature of Business Auxiliary Service,

but Business Exhibition Service only. Even if the contention of the department is

accepted, the facts remain that the expenses have been incuned on foreign tour taken

by the Director/Managing Director and borne by the appellant company and paid to the

Travel agent cannot be termed as Director's remuneration attracting Service Tax under

Business Auxiliary Service, as already held above from Para 6.1 to Para 6.2.3 of this

order while giving findings for Show Cause Notice dated 16.10.2014. The facts also

remain that Show Cause Notice has demanded Service Tax under Business Exhibition

Service and hence, the Department can not come in Appeal requesting to set aside the

impugned order to confirm demand under Business Auxiliary Service as this would

amount to going beyond the scope of Show Cause Notice, which is not permitted in law.

The Show Cause Notice has demanded Service Tax under Business Exhibition Service,

which has been correctly held not correct, legal and proper in the impugned order. The

appeal of the department to confirm the demand under Business Auxiliary Service has

to be rejected when Show Cause Notice has not been issued demanding Service Tax

under Business Auxrliary Service.

8. ln view of above findings, the appeal fited by the appetlant is attowed and the

appeals fited by the Department is rejected.

3ffid-m-d E.qRT E-$ fi er$ 3lffi fir frTdnr iw}+d afth t l+-qr drdr t r

The appeals filed by the appellant / department stand disposed off in above terms.

I

I

\\
gtrr

3ngfd (3$rd)
By R.P.A.D.

To,

M/s. lnvestment & Precision
Castings Ltd.,

Nari Road,

Bhavnagar,

Gu arat - 364 006

The Joint Commissroner,
C. Excise and GST
Bhavnagar.

Coov for information and necessarv action to

2)

The Chief Commissioner, GST & Central Excise, Ahmedabad for his kind

information.

The Commissioner, GST & Central Excise, Bhavnagar.
The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
Guard File.

3)

t

1)

dd$ $-dMe:Fs TSa.6rfui€ frEts,

afi {ts,

E{rirrry, Tfltd - 364 006"

ar5c oElat,

'dfo 
qesrf,d 3is ffi,

eltiFTiR"

4)
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