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1|::E-U'L
:: ORDER IN APPEAL ::
M/s. Investment & Precision Castings Ltd., Nari Road, Bhavnagar, Gujarat — 364
006 (hereinafter referred o as “the appellant”) has filed Appeal No. V2M137T/BVR/2016
against the Orders-In-Original No. BHV-EXCUS-005-JC-33 to 34-2016-17  dated
27.09.2016 (hereirafter referred fo as 'the impugned order’) passed by the Joint
Commissioner, Central Excise, Bhavnagar (hereinafter referred to as ‘the lower
adjudicating authority'’). The Joint Commissioner, Central Excise, Bhavnagar (hereinafter
referred to as "Department”) also filed Appeal No. VZI20/EAZ/BVR/2016 against the
impugned order.
2. The brief facts of the case are that audit conducted by the Department pointed out
that the activity of =xpenses incurred on Foreign Tour by the Director of the Appellant
would come under purview of Business Auxiliary Service, as expenses had been were
incurred in official capacity and was in relation to business promation. It was also pointed
out that expenses incurred on Foreign Exhibition would come under the purview of
Business Exhibition Service and the appellant is liable to pay Service Tax on such
expenses. Show Cause Notices dated 16.10.2014 and dated 15.10.2015 issued to the
appellant were adjudicated. Some portion of demand has been dropped and some
portion of demand confirmed, details of which are as tabulated below -
T | Service Tax | Demand Demand
involved - ¢unﬂrmldhjr| Dropped by
Period involved | the adj. the adj,
Show Cause Notice | In Show Cause = Service Service authority authority
No. and date Notice | category category - | I
wise
I _ | — __Rs. Rse. | Rs. |
SR Sl [N L ] 3 At 5 | & |
Mo W/15-55/0em- 200910 10 2013- "BAS 5,54 358/. 1.88 605/- 3,65,753-
Service 14 (upto I |
TaxHQ2014-15 21.02.2014) | For the period | For the period
dated 16 10 2014 | 01072012 to | 01.04 2008 to 0r
31.03.2013 30062012 Fﬁ"w\
and 2013 under BAS —
1d{upto
21.02.2014) |
L — e 4 |under8AS 1]
2012-13 10 2013- | **BES 3,50,848/- - 3,50,B45/-
14 {upto Faor the patiod
£1.02.2014) 2012-13 19 i
2013-14 {upto
| 21.02.2014)
I N - | under BES
No ViAdJ- 22.02.2014 to **BES 3.42,860- - | 3,42, 860-
| SBSTANDIVIZ015- | 31.03.2014 and
16 2014-15 For the period
| dated 15.10.2015 | 2202201410 |
31.03.20156
— | | e L | under BES

(") Business Auxiliary Service = BAS
{**) Business Exhibition Service = BES
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21  The lower adjudicating authority adjudicated both the Show Cause Notices vide
the impugned order confirming demand of Rs. 1,88.605/- and dropping demand of Rs
3,65,753/- demanded under category of Business Auxiliary Service, whereas dropped
demand of Rs. 3,50,849/- and Rs. 3,42 860/ demanded under Business Exhibition

Service

3 Being aggrieved with the impugned order, the appellant preferred appeal
contending that the adjudicating authority has emed in confirming demand without
evidence and without legal backing,

3.1, The department also preferred appeal against dropping demand on the ground as
described below -

3.2  Regarding Show Cause Notice No. V/15-55/Dem-Service Tax/HQ/2014-15 dated
16.10.2014, the Department contended that Service Tax of Rs. 3,65.753/- is liable to be
paid by the appellant for expenditure incurred by them on foreign tour of their Director
which fell under Business Auxiliary Service during the period from 01.04.2009 to
30.06.2012.

3.21 The Department also contended that dropping of demand of Rs, 3.50,849/- under
Business Exhibition Service on the basis of Notification No. 25/2012-5T supra, which
became effective only with effect from 01.07.2012 was not correct as such services were
not eligible for exemption prior to the date of Notification No. 25/2012-ST becoming
operational and herce demand for the partial period from 01.04.2012 to 30.06.2012 under
Business Exhibition Service was required to have been confirmed. . E:ﬁ:‘ L
—

33 Regarding Show Cause Notice No. VIAd-96/STAX/DIVI2015-16  dated
15.10.2015, the Department contended that the lower adjudicating autharity has wrongly
/ erroneously dropped demand of Rs. 3,42 860/ for the period from 22 022014 to
31.03.2014 and during 2014-15 as the expenditure made on Foreign Tour by the Director
was taxable under the category of Business Auxiliary Service, which was taxable with
effect from 01.07.2012 vide Notification No. 30/2012-ST dated 20.06 2012, as amended
vide Natification No. 45/2012 dated 07.08.2012 under Business Auxiliary Service;
therefore all expenses incurred by the appellant on Directors visit to foreign country with
effect from 01.07.2012 was actually liable for Service Tax and therefore, the lower
adjudicating authority was required to confirm the demand, along with interest.

4. Personal hearing in the matter was attended by Shn Gaurang Sanghavi, Chartered
Accountant who reiterated grounds of appeal and contended that travelling expenses
have not been paid to the Director; that Service Tax on travel has been borne by the
Company by paying to Travel Agent the cost of foreign visit of the Director and they have

Page 4 of 10
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paid Service Tax on that, as per law; that no penalty 15 imposable, that demand is time-

barred, as there is no suppression of facts on their part; that penalty under Section 77 of

the Act is also not imposable, as they have filed statutory returns in time, Personal hearing

notices were aiso sent to the Department, however, none appeared from the Department

despite various PH notices issued to them,

4.1  Inwritten PH submission, the appellant has submitted that definition of the taxable
service Is given at Section 83(105)(zzb) of the Act which states that same means any
service provided or to be provided to a client, by any person, in relation to the business
of auxiliary service; that the issue under consideration is not any services rendered by
Directors, but foreign visits made by directors for the business purposes of their company
and expenses for the same were directly bome by the Appellant; that the invoices were
raised by Travel Agency to the Appellant which had paid to them; that this cannot be
equated with Director's remuneration and cannot be considered as payment to Director
for the services rendered by the Director to the appellant; that bills were directly raised on
the appellant by the concerned travel agencies, and the payment of the same was also
made directly by the appellant company to the said travel agent; that the services were
rendered by the travel agent to the company on which the appellant company had already
paid Service Tax; that when expenses in question were expenses of the appellant
company, it cannot be considered as fee paid to the Directors for his services.

Findings :-

h: | have carefully gone through the facts of the case on record, the impugned
order, the grounds of appeal raised by the appellant in Appeal memaorandum, grounds of
appeal raised by the Department in EA-2, as well as written and oral submissions made
during personal hearing. QA

=

5.1 The issues o be decided in these two appeals ansing out the two Show Cause
Notices are -
(1) whather Service Tax is liable to be paid on the expenses incurred by the
Directors of the company during foreign tour under Business Auxiliary
Service or not: and
() whether Service Tax is liable to be paid on expenses incurred by the
appeliant on exhibition held in foreign country under Business Exhibition
service or not

6. Let me first cecide the impugned order for Show Cause Notice dated 16.10.2014
| find that the lower adjudicating authority has dropped the demand raised under Business
Auxiliary Service of Rs. 3,65,753/- for the penod prior to 01.07.2012 and confirmed the
demand of Rs. 1,88 605/- for the perniod post 01.07.2012.

FPage Saof 10
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6.1 Appeal filed by the Department for period prior to 01.07.2012 .- The Department in
s appeal has contested dropping of demand of Rs. 3,65,753 quoting CBEC Circular No.

115/8972008-5ST dated 31.07.2008, and saying that these expenses were not towards
Directors remuneraton covered under Business Auxiliary Service, as observed in the
impugned order, but it were actually expenses incurred on Foreign tour by Directors
towards promotion, marketing and sale of goods and hence were liable for service tax
under reverse chargs mechanism under Business Auxiliary Service. The reliance placed
upon Circular dated 21.07.2009 supra applicable to Directors remuneration, is, therefore,
misplaced, as activiies of promotion, marketing or sale of goods or services are covered
under the category of Business Auxiliary Service and liable to Service Tax since
01.07.2003

6.1.1 | find that reliance placed on CBEC Circular dated 31.07. 2009 pertaining to
Directors remuneration by the lower adjudicating authority for dropping demand is actually
misplaced, inasmuch as demand has been raised for promotional activities carried out by
the Director/Managing Director during foreign tours. However, when the facts are
examined it is founc that the expenses have been incurred for promaotional activity while
Director/Managing Director are on foreign tours, which cannot be =aid to fall under
Directar's remuneration, as Director/Managing Director was not paid any amount for visit
but only expenses were incurred on foreign visit and the payments were made to Travel
Agency, which had arranged Tickets, Hote! Stay etc. On going through various copies of
relevant Invoices No. 4901257, 11/4002437, 4901370 11/4002491 1 1/4800323,
11/4002437, 4004115, 11/4800877 and 4904356 of M/s. Tamboli Travels and Tours,
Bhavnagar submitted by the appellant, | find that invoices were directly raised in the name
of the appeilant company by them and the invoices also indicate that Service Tax has
been charged and paid on such invoices. |, thus, find that the plea of the department that
these should be treated as Director's remuneration to be again service taxed on the
ground that services were provided by Director / Managing Director towards promation,
marketing and sale of goods of the appellant on the reverse charge basis cannot be
accepted and cannat be held as legal and proper. EL"}ETT_- =

6.2 Appeal filed by the Appellant for period from 01.07.2012 to 21.02.2014 in respect
of Business Auxiliay Service - The lower adjudicating authority has confirmed demand

of Service Tax of Rs. 188,605/ under Business Auxiliary Service for period post
01.07.2012 on the ground that Circular dated 31 .07 2009 pertaining to the penod prior to
Negative list regime would not be applicable with effect from 01.07.2012. He also held

that all amounts paid to directors, except salary as remuneration would be liable to
Service Tax whether for attending board meeting or committes meetings or for any other
services rendered by the Director in his capacity as Director. The lower adjudicating
authority observed that since, Director of the appellant had visited foreign countries for
promotion of its business, all expenses incurred by the company would attract Service

Page 6 of 10
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Tax and therefore Service Tax was payable for the services recewved from the Director
under reverse charge mechanism in terms of Notification No. 30/2012-ST dated
20.06.2012, as amended vide Notification No. 45/2012-5T dated 07082012 and
therefore, all expenses incurred by the Director of the appellant on foreign tour with effect
from 01.07.2012 would be liable to Service Tax.

621 The appellant opposed the findings of the lower adjudicating authority on the
ground that expenses incurred during negative list regime on the foreign tours of
Directors were expenses incurred by the company, and such expenses were directly paid
to the travel agent by the company and no amount was paid to the Director, and therefore
the impugned order confirming demand of Service Tax on the expenses incurred in
respect of the foreign tour by the Director on the plank of promotion of the business of

the company, is no: sustainable.

6.22 |would like to examine relevant portion of Notification No. 30/2012-Service Tax,
as amended, on the basis of which the demand of Service Tax has been confirmed for
penod post 01.07 2012, which is reproduced below -

l'able
Percentage Percentage of
of service tax SErVICE Lax
; grc 5 payable by the payable by
;l'; Description of a service sorson providing the persoit
: SETY 0 receiving the
SETVIOE
3A  n respect of services provided or agreed 1o be Nil 100 %%
provided by a director of 4 company 1o the said
company
Uinserred vide Notification No. 35201287 dated
A7 08 20 2}
{"1:- o O
hhim Myl
- ' .-'_'_'_'_
8.2.3 The above notification had brought Service Tax on Director's remuneration

under reverse charge mechanism i.e. Service Tax is payable by service recipient and not
by the service provider. However, it has to be established that Director has been paid for
his services to the Company. The copies of Invoices No. 4901257, 11/4002437 4501 370,
11/4002491, 11/4300323, 11/4002437, 4904115, 11/4800877 and 4904356 of M/s.
Tamboli Travels and Tours. Bhavnagar submitted by the appellant, establish that invoices
were raised by the Travel Agency directly in the name of the appellant and the amount is
payable by Travel Agency and thus, it cannot be said Director's remuneration at all. The
invoices also indicate that Service Tax has been charged on such invoices. |, thus, find
that the lower adjudicating authority has not analyzed the issue properly, 8s expenses on
foreign tour borne by the company cannot be considered as Director's remuneration.
especially when the transactions have occurred between the Travel Agency and the
appellant. | find ample force in the contention of the appellant, that the amount has not

Page 7 of 10
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been paid to the director but to the Travel Agency and hence not Director's remuneration.
I find that the lower adjudicating authonty has unduly stretched provisions of the aforesaid
Notification to thrust liability of Service Tax on the appellant as he has not provided
services related to Exhibitions held in Foreign countries but only arranged Air Tickets,
Hotel Reservations, Visa and visa renewal and Service Tax has already been paid on all
their charges . |, therefore, set aside the impugned crder confirming demand of Service
Tax on the expenses incurred by the appellant for foreign visit of the Director under the
category of Director's remuneration under Business Auxiliary Service. Since Service Tax
Is not payable, under Director's remuneration payment of interest and imposition of
penalty on the appellant in this regard are also set aside and appeal of the appellant is

allowed.

6.3  Appeal filed by Department for period from 01.04.2012 to 30.06.2012 in respect
of Business Exhibiton Service - Appeal was also filed by the Department for dropping
of demand under Business Exhibition Service raised vide Show Cause Notice dated
16.10.2014: The lower adjudicating authority has dropped demand of Service Tax of Rs.
3,50,849/- under Business Exhibition Service referring to Entry No. 31 of mega exemption
Notification MNo. 25/2012-ST dated 20062012, which exempted “Services by an
orgamzer to any person in respect of a business exhibition held outside India”

6.3.1 The Department, in Appeal Memorandum, has contended that the lower
adjudicating authority has wrongly dropped the demand for the period from 01.04 2012
to 30.06.2012 under Business Exhibition Service on the basis of Notification No. 25/2012-
ST dated 20.06.2012, which became effective with effect from 01.07.2012 only and
therefore such services were not eligible for exemption prior to 01.07 2012 Hence. it was
contended that demand under Business Exhibition Service for period from 01.04.2012 io
30.06.2012 ought 1o have been confirmed by the lower adjudicating authority, instead of

1|:L'='k

dropping demand far the entire period from 01.04.2012 to 21.02.2014 EL dod)

6.3.2 The contention of Department is not comrect in view of Para 3.10 of the impugned
order wherein the \ower adjudicating authority has clearly held that "On going through
the ledger provided by the appellant it has come to notice that all expenses have been
incurred from 14.02.2013 to 31.03.2013 and 2012-13." Therefore, Service Tax liablity for
2012-13 (upto 30.06.2012) will be otherwise also NIL. The Departiment did not contest
this fact.

68.3.3 I find that facts of this case indicate that place of provision of service is
located outside territory of India, i &. beyond territorial jurisdiction of the Finance Act, 1994
and therefore, no Service Tax can be demanded / is required to be paid even prior to
01.07.2012, as the business exhibitions were held in foreign country. No payment of

Service Tax in such cases derives support from the decisions of the Hon'ble CESTAT as
under -
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\42
(i) Vaishali Metals (P) Ltd. reported as 2013 (31) S.T.R. 246 -Tri, - Del.

"5 We have carefiily considered the submissions from both the sides and
perused e records, Prima facie, we find that for the services of Business
Exhibition covered by Section 65(105zz0), in accordance with Rule 3(i) of
Fovation of Services (Provided From Chaside Indio and Received in India) Rudes,
QN 1o have been received in India, the services musi be performed in India,

Bul since thix service has been performed abroad and nol in India. we are of the

prima foce view fhat the same cannol be considered ax having been recetved in

India. We are supported in this view by the Trilumal s decision in case of Maring
Imcdustries Lid reported in 2007 (24) 8 TR 424 {Tri -Delhi). The requirement of

pre-depastt of service fax demand, interest and penalty is. therefore, waived for

hearing of the appeal and recovery thereof is staved 1ill the disposal of the
appeal. Sty application is allowed. ™

[Emphasis supplied]
(i) Merinc Industries Ltd. reported as 2011 (24) ST.R. 424 -Tri, - Del,

“A. The applicamt relied upon the provisions of Taxation of Service (Provided
from Chaside India and Recetved in India) Rules, 2006 where it has been
i rovided that in case of exhibition services which are
covered wnder Rule 3(il) provided that such raxable servige partly performed in
India it is taxable. In the present case, we find that there iy no evidence on record

that the service hay been partly performed in India In view of this, prima facie

the applicant has a strong case in their favour. The pre-deposit of amownt of
service fux, imtevest and penalty are waived and recovery iv staved during

pendency of the appeal. ™ .
“ch‘”““"" =
.--"'_'_ﬂ_'-

[Emphasis supplied]
6.3.4 |, therefore, find that demand under the category of Business Exhibition
Service has been correctly set aside for the period from 01.04.2012 to 30.06 2012 alsg
by the lower adjudicating authority and hence, the department appeal is required to be
rejected for the period from 01.04.2012 to 30.06.2012 also.

7. Let me now decide the impugned order for Show Cause Notice dated 15.10.2015
wherein demand of Service Tax of Rs. 3 42 860/~ under Business Exhibition Service for
the period from 22.02.2014 to 31.03.2015 has been dropped on the ground that Entry No.
31 of mega exemption Notification Mo. 25/2012-5T dated 20.06.2012 exempted,
‘Services by an organizer to any person in respect of a business exhibition held oulside
India”

7.1 The Department has contested dropping of demand on the ground that the
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services provided ware actually Business Auxiliary Service and not Business Exhibition
Service. | find that the exhibition held in Foreign Country with the help of service providers
located in foreign country cannot be said to be in nature of Business Auxiliary Service,
but Business Exhibition Service only. Even if the contention of the department is
accepted, the facts remain that the expenses have been incurred on foreign tour taken
by the Director/Managing Director and borne by the appellant company and paid to the
Travel agent cannot be termed as Director's remuneration attracting Service Tax under
Business Auxiliary Service, as already heid above from Para 6.1 to Para 6.2.3 of this
order while giving findings for Show Cause Notice dated 16.10.2014. The facts also
remain that Show Cause Notice has demanded Service Tax under Business Exhibition
service and hence, the Department can not come in Appeal requesting to set aside the
impugned order to confirm demand under Business Auxiliary Service as this would
amount to going beyond the scope of Show Cause Notice, which is not permitted in law.
The Show Cause Notice has demanded Service Tax under Business Exhibition Service,
which has been corectly held not correct, legal and proper in the impugned order. The
appeal of the deparment to confirm the demand under Business Auxiliary Service has
o be rejected wher Show Cause Notice has not been issued demanding Service Tax
under Business Auxliary Service,

B. In view of above findings, the appeal filed by the appellant is allowed and the
appeals filed by the Department is rejected.

9. diear garT &t i 71 et & frgenr e 98 & fe s

g. The appeals filed by the appellant / depariment stand disposed off in above terms.
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By R.P.A.D.

To, -
| Mfs. Investment & Precision | gz graTeAT it gEe wieTE e
Castings Ltd., .

Nari Road, A s,

Bhavnagar, | HIER T, A7 - 364 006.

Gujarat — 364 006 =

The Joint Commiss:oner, FrET FiEAT

C. Excise and GST e 5 ;

Bhavnagar. o T i :

| = - .

Copy for information and necessary action to :-

1) The Chief Commissioner, GST & Central Excise, Ahmedabad for his kind

information.

2) The Commissioner, GST & Central Excise, Bhavnagar.
3)  The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
4) Guard File.
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