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:: ORDER IN APPEAL :: X

.
'1.

The present appeal has been filed by the Department
(hereinafter referred to as “the appellant”) against the Abatement Order
dated 01.09.2016 (hereinafter referred to as “the impugned order”) passed
by the Assistant Commissioner, Central Excise, Division-Junagadh (hereinafter
referred to as “the adjudicating authority”) from F.No. V/15-
04/Prev/Com.Levy/2016-17.

2.1 Brief facts of the case are that M/s. Janmohan Company,
Sukhnath Chowk, Opp.: Police Chowky, Junagadh-362 001 (hereinafter
referred to as the “respondent”) holding Central Excise Registration Mo,
AJRPPS02ICXMO01 were engaged in manufacture of Unmanufactured Branded
Tebacco falling under CETSH 24011090, The activity of packing/manufacturing
of un-manufactured branded tobacco was under compounded levy scheme
under Section A of the Central Excise Act, 1944 and the product
unmanufactured branded tobacco was notified vide Motification No. 10/2010-
CE(NT) dated 27.02.2010. The respondent opted to werk with one single F.F.S.
Machine under the above levy, operationalised vide Chewing Tabacco and un-
manufactured Tobacco Packing Machines (Capacity Determination and
Collection of Duty) Rules, 2010 (hereinafter referred to as “the Rules”) issued
vide Notification Mo, 11/2010-CE (NT) dated 27.02.2010. The respondent’s duty
liability was determined at Rs. 51,48 lakh per packing machine per month, in
terms of Motification No. 16/2010-CE dated 27.02.2010 as amended vide
Notification No. 16/2016-CE dated 01.03.2016. Accordingly, the respondent
paid Rs. 51,48 lakn for the month of June, 2016 vide challan no. 52830 dated
04.06.2016.

2.2 The respondent discontinued production w.e.f. 00:00 hrs of 18.06.2016
to 30.06.2016 and for entire months of July, 2016 and August, 2016, during
which their packing machine remained sealed by Jurisdictional Range
Superintendent, in compliance of the provisions of the Rules. The respondent
applied for abatement of duty on account of non production in terms of Rule 10
of the Rules vide thefr letter dated 13.06.2016. The said abatement was
granted by the adjudicating authority vide his abatement order dated
01.09.2016 and ordered to be adjusted in payment of Central Excise duty
liability for the month of September-2016. i Rl

= -F'-'-'I-'-'_F._-' =

i Being aggrieved with the impugned order, the Department preferred the
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present appeal inter-alia on the following grounds:

3.1 The Department relied upon the Rule 10 of the Rules and submitted that p #)Ej
a manufacturer of the notified goods 1s eligible for abatement of duty if the
conditions prescribed in Rule 10 of the Rules are satisfied. In view of the
provisions of Rule 10 supra, in case a factory did not produce the notified goods
during any continuous period of 15 days or more in a month, the duty
calculated on proportionate basis shall be abated in respect of such period
provided the manufacturer of such goods files an intimation to this effect with
the Deputy/Assistant Commissioner of Central Excise with a copy to the
Superintendent of Central Excise, at least three working days in prior to the
commencement of the said period. Whereas, in the present matter, the
respondent has produced notified goods from 01.06.2016 to 17.06.2016, They
had intimated to the prescribed Central Excise officers vide their letter dated
13.06.2016 about closure of their production activities w.e.f. 18.06.2016, Thus,
there was no production continuously for 13 days in the month of June, 2016
and hence the period prescribed for claiming abatement under Rule 10 of the
Rules is not satisfied in as much as the packing machine of the respondent was
not functioning only for 13 days in the month of June, 2015 i.e. from
18.06.2016 to 30.06.2016. Therefore, they were not eligible for abatement of
duty under Rule 10 of the Rules.

3.2 The Department also submitted that the adjudicating authority vide his
impugned order cated 01.09.2016, has eranted abatement of Rs. 22,30,800/-
and allowed adjustment of the same in payment of Central Excise duty liability
for the month of September, 2016 which is not permissible under Rule 10 of the
Rules. The respondent was required to file a claim for refund of the abatement
amount and which should have been paid to them on merits, There is nothing in
the said Rules to allow adjustment of abated amount against the duty liability
for the other month., The Central Excise duty has to be paid by the
manufacturer of notified goods in advance during every month before 5" day of
the month. There is no option for payment of duty through adjustment. Thus,
the impugned order allowing adjustment of the abated amount of Rs.
22,30,800/- to the respondent against their duty liability for the month of
September, 2016 is legally incorrect. 'ﬂw”‘j‘;ﬁ; s

3.3  The Depariment challenged the impugned order passed by the
adjudicating authority to the extent of wrongly allowed abatement of Central
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Excise duty to the respondent for the month of June, 2016, to the tune of Rs.
22,30,800/- and further allowing it to be adjusted against their duty liability

for the month of September, 2016.

4. The regpondent filed cross objection received by this office on
19.01.2017 wherein they submitted that:

1. The Appezl dated 13.12.2016 15 abuse of process of law inasmuch as on
identical facts abatement of duty was allowed earlier and inspite of the
fact that there is no change of law applicable to the facts of earlier
abatement orders. The facts of the present case, the conduct of
Appellant in issuing the impugned Revision Order and filing of an Appeals
arbitrary and unreasonable within the meaning of Article 14 and 19 of
the Constitution of India apart from the fact that the impugned Revision

Order is untenable,

2. As far as the Respondent is concerned, on earlier occasions also, the
Respondent sought discontinuation of production and consequent
abatement of duty under the provisions of the said Rules, The
Respondent discontinued production from 16.05.2015 to 30.06.2015 and
was allowed abatement for the period 16.05.2015 to 31.05.2015 for an
amount of Rs.23,06,064/-,

3. The Respordent discontinued production from 17.07.2015 to 30.09.2015
and was zllowed abatement of duty for the period 17.07.2015 to
31.07.2015 aggregating to Rs.21,61,935/- on 05.10.2015.

4. The Respondent again discontinued production from 21.10.2015 to
31.01.2016 and was allowed abatement for the period 21.10.2015 to

31.10.2015 for an amount of Rs.8,69,963/- vide order dated 29.01.2016. "

3. They again discontinued production from18.06.2016 to 31.08.2016 and
was allowed abatement for the period 18.06.2016 to 30.09.2016 for an
amount of Rs,22,30,800/- vide order dated 01.09.2016 passed by the
Assistant Commissioner, Central Excise, Junagadh Division which is
reviewed by Hon'ble Principal Commissioner, Central Excise & Service
Tax, Bhavnagar and directed the Appellant to file Appeal.

6. As far as legality of the Revision Order and Appeal is concerned, it is
submitted that Rule 10 of the said Rules casts condition -

Fage Mo 5 of 18
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“in_case a_factory did not produce the notified goods during any

continuous period of 15 days or more, the duty calculated on g e NN

proportionate basis shall be abated in respect of such period ......"

They stated that the provision does not state that non-production should
be ‘within a month' as sought to be contemplated by the Appellant in
the impugned Revision Order and Appeal. The inscription in para 4{iii) of
the impugned Revision Order that is highlighted hereinafter -

“Thus froum the above provisions, in case a factory did not produce the

notified @oods during any continuous period of 15 days or more in a

month, "

is addition by the Appellant in the statutory provisions which is
impermissible and untenable. The plain language of the said Rules leaves
no room for interpretation that abatement of duty contemplated under
the Rules s pertaining to 15 days of non-production in a month. In fact,
the Appellant 15 confusing assessment excise duty (emphasis supplied)
which 1s on a monthly basis and abatement of duty as contemplated in
the said Rules. It is submitted that though both of these are parts of
assessment of excise duty, they are entirely different propositions.

In suppor: of this contention, they relied on decision of Ld.
Commissioner (Appeals), Rajkot in the case of C.C.E. & C., Rajkot V/s.
M/s Atul Kurmuri Pvt. Ltd, being Appeal Mo. 51/EA2/RAJ/2011, Hon'ble
Allahabad High Court in the case of C.C.C.LE. & S5.T. Vis.
Dharampalbatyapal Limited, reported at 2013 (9) TMI 77, New Delhi
Bench of Hon'ble CESTAT in the case of Kamal KishorJarda Bhandar V/s.
C.C.E. & 5.T., Bhopal reported at 2015 (12) TMI 1488 - CESTAT New

Delhi. S
=

. They also put on record that present Rule 10 is parimateria with Rule 10
of the Pan Masala Packing Machines (Capacity Determination and
Collection of Duty) Rules, 2010 (hereinafter referred to as the "PMPM
Rules'). While interpreting the provisions of the said Rule 10 of the
PMPM Rules, Hon'ble High Courts and various co-ordinate benches of
Hon’ble CESTAT consistently held that non-production for the period
should be for 15 days or more and the said non-production period may
fall in two calendar month. The Respondent, therefore, also relies on
the following judegments -
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{ay C.C.E. V/s. K.P. Pan Products Pvt. Ltd. Reported at 2013
{(9) TMI 771 - Allahabad High Court;

(b} C.C.E. & C, Masik V/s. Prakash products reported at 2011
(3) TMI 1204 - CESTAT Mumbar;

ich R. G. Food products V/s. CCE, Delhi-l in Appeal No.
50452/ 2014-EX(DB) - CESTAT New Delhi;

9. They further stated that in view of above referred facts coupled with
the Appellant has allowed abatement of duty to the Respondent in the
earlier periods on identical facts and in view of statutory provisions and
also judicial pronouncements as obtaining on the present subject, the
impugned Revision Order is untenable and claim for abatement of excise
duty of Rs,.22,30,800/- is required to be allowed.

10. It is further alleged that grant of abatement and allowing adjustment of
the same in payment of Central Excise Duty lability for the subseauent
period is not permissible under Rule 10 of the said Rules and that the
Respondent is required to file a claim of refund of the abated amount
which should have been paid on merits and that there is nothing in the
said Rules to allow adjustment of abated amount against the duty
liability for the other month and therefore, abatement order allowing
adjustment of abated amount of Rs.22,30.B00/- to the Respondent
against their duty liability for the month of September 2016 is legally
incorrect. Against this, the Respondent submits that the said contention
of the Department is patently untenable for the reasons stated herein
after:

10.1  As submitted hereinabove, they did not produce the notified
good: during a continuous period of 15 days from 18.06.2016 to
31.08.2016 and accordingly entitled to abatement of duty on a
proportionate basis for the period when the factory was not
preducing notified goods. The alleged contention in the impugned
notice is that abatement amounts to refund and, therefore, the
procedure for availing refund is required to be followed. In this
regard, it may be noted that the expression "abatement” has not
been defined anywhere in the Act or in the Rules. Therefore, the
popular or dictionary meaning of the said expression Is required to
be locked into, which is as under —
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. In Black's Law Dictionary, the term “abatement" has been
defined as a reduction, a decrease, or a diminution: the
suspension or cessation, in whole or in part, of a continuing
charge, such as rent. In the context of tax, abatement has
been stated to be diminution or decrease in the amount of

tax imposed.

. In the Mew Oxford Dictionary of English, "abatement™ has
been defined as the ending, reduction or lessening of

something.

. In the Dictionary of English Language, "abatement” has
been defined as an amount abated, a deduction from the
full amount of tax.

On the other hand, “refund” has been defined as to pay back
‘money” to give or to put back. Tax abatement is ordinarily known
as reduction of or exemption from tax by a Government for a
specific period. A tax incentive is also stated to be a form of tax
abatement. Thus, the ordinary meaning of abatement is
reduction, diminution and, therefore, when the Respondent is
entitled to abatement of duty, he is entitled to reduction of duty
to that extent and not refund thereof as is sought to be
contended in the impugned Revision Order. It would have been a
different matter if the rules prescribed for the manner in which
abatement has to be granted. However, in the absence of any rule
in this regard or any specific provision praviding for the mode of
availing abatement, the course of action adopted by the
Respondent cannot be said to be in violation of any rule or any
provision of the Act. As can be seen on a plain reading of rule 10
of the Rules, the same merely provides that in case of factory
which has not produced the notified goods during a continuous
period of fifteen days or more, the duty calculated on a
proportionate basis shall be abated in respect of such period. The
abatement, however, is subject to the condition stipulated in rule
10, namely that, the manufacturer of such goods is required to
file an intimation to that effect with the Deputy Commissioner of

Central Excise or the Assistant Commissioner of Central Excise as
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the case may be, with a copy to the Superintendent of Central
Excise, at least three working days prior to the commencement of \b
such period, who on receipt of such information, is required to
direct sealing of all the packing machines available in the factory
for the said period under the physical supervision of
Superintendent of Central Excise, in the manner that these cannot
be operated during the said period. In the case of present
Respondent, all these conditions are fulfilled and also not in
dispute, Therefore, as stipulated under rule 10 of the Rules, the
Respondent 1s entitled to get abatement calculated on a
proportionate basis, which is required to be abated against future

duty liability.

10.2 Further, the said Rule 10 does not make any stipulation about the
abatement having to be claimed by filing an application,
therefore, although it does not imply anything to be contrary
either. Whereas the Rule 9 of the said Rules in its proviso
stipulates that “in case the amount of duty so recalculated is less
than the duty paid for the month, the balance shall be refunded
to the manufacturer by 20th day of the following month.”

When seen in the light of this proviso, it amply clear that when
the intention of the Government was that the amount should be
refunded, an express provision was made therefore; in the said
Rule 10, there is no such provision, hence the said Rule 10
provides for abatement and the said abatement so determined

BN~

11. Against the allegation as to the filing of Refund Application instead of

required to be adjusted against future liability,

claim for Abatement, they submitted that present Rules under
compoundec levy scheme stipulate method, time and manner of
payment of duty, interest and penalty and same being a comprehensive
scheme in itself, the general provisions of Central Excise Act and Rules
stand excluced. This issue is considered by Han'ble Supreme Court in the
case of Hans Steel Rolling Mill vs. CCE, Chandigarh 2011 (3) TMI 2 (5C) /
[2011 {265) ELT 321 (5C)], wherein it is held that the compounded levy
scheme 15 a separate scheme from the normal scheme for determination
of excise duty of goods manufactured. Rules under compounded levy
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scheme stipulate method, time and manner of payment of duty, interest
and penalty and same being a comprehensive scheme in itself, the
general provisions of Central Excise Act and Rules stand excluded. The
Hon'ble Supreme Court has further observed that the importing one
scheme of tax administration to a different scheme is not appropriate

and would disturb the smooth functioning of such unigue scheme. In
view of the Hon'ble Supreme Court's judgment, provisions of the filing

of refund application under Section 118 of the Act is not applicable,
therefore, allegation as to the failure to file Refund Application is fllegal

and liable to be dropped at once.

12. The Respondent states that it is also fortified in its contention in view of
following decisions of Hon'ble High Court and various coordinate
Benches of CESTAT -

The Commissioner V/s. M/s. Thakkar Tobacco Products Pvt. Ltd.,
reported at 2015 (11) TMI 319 - Gujarat High Court;

M/s. Thakkar Tobacco Products Pvt. Ltd. & Vishnu Pouch
Packaging Pvt. Ltd. V/s. CCE., Ahmedabad - Il reported at 2015
(2) TMI 606 - CESTAT Ahmedabad:

M/s. Zest Packers Pvt. Ltd., B Unicorn Packers Pvt. Ltd. V/s.
CCE., Ahmedabad-ll reported at 2015 (B) TMI 25 - CESTAT
Ahmedabad;

CCE. Bhopal V/s. M/s. JagdambayFlavours reported at 2016 (11)
TMI 104 - CESTAT Hew Delhi:

M/s. Raja Pouches V/s. Commissioner of Central Excise, Raipur

reported at 2016 (11) TMI 152 - CESTAT New Delhi, T\
WA

13.They submitted that third limb of the impugned Revision Order and
Appeal about necessity to file separate refund application instead of
application for abatement is squarely covered by decision of Hon'ble
High Court of Gujarat reported at The Commissioner V/s. M/s. Thakkar
Tobacco Products Pvt. Ltd. In the said decision, Hon'ble Gujarat High
Court has specifically rejected contention of the Department that the
assessee is required to file separate refund application instead of
application for abatement of duty.
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14, Further submitted that the assessee can suomotu take abatement and
adjust the same against future duty payment liability, as the said Rule
10 does not debar from doing so. In support of this submission the
Respondent relies on judement of Hon'ble Gujarat High Court in the case
of M/s. Thakkar Tobacco Products Pvt, Ltd. The said decision is
prenounced by Hon'ble Gujarat High Court which is jurisdictional High
Court for all Offices of Central Excise within Gujarat State. In view of
Law of Precedence and principle of judicial discipline, the Revision
Order and Appeal filed is abuse of process of law as it is issued in utter
disregard to law laid down by Hon'ble Gujarat High Court. Therefore,
also impugned Revision Order and Appeal filed required to be quashed

and set aside.

15.In the premises as aforesaid, the present Appeal filed by Hon'ble
Principal Commissioner, Central Excise and Service Tax, Bhavnagar may
please be dismissed in the interest of justice and Abatement Order
dated 01.09.2016 issued by Hon'ble Assistant Commissioner, Central
Excise, Junagadh Division may please be held as proper, correct and be

upheld as l2gally sustainable in the interest of justice.

% The personal hearing in the matter was attended to by Shri Jatin Mehta,
Advocate and 5hri Paresh V. Sheth, Advocate, They reiterated grounds of
memorandum of cross-objections; they stated that there are various
judgements of Hon'ble High Court & CESTAT on the subject matter: that the
then Commissioner (Appeals), Rajkot vide his Order-In-Appeal dated 30.01.2012
in case of M/s. Atul Kurmuri Pvt. Ltd., Metoda, Rajkot had also allowed such
abatement and the Department has already accepted this order; that they
would file affidavit that peither DGCEl nor Preventive branch of the
Commissionerate has found any intimation filed by them fake/wrong till date;
that since our bonafide has been proved, we should be allowed to get
abatement as permitted by the adjudicating autherity following the Rules and
case laws held by the Hon'ble High Court, CESTAT and Commissioner {Appeals).

FINDINGS: 0,

6. | have caretully gone through the facts of the case, the impugned order,
appeal memorandums and the written and oral submissions of the appellant as
well as of the Respondent. Here issues to be decided are that whether (i) the

Fage Mo, 11 of 14



Apnes Mo, V219 EAT/EVRS 206

12 ..-'h-r t(:
abatement of Central Excise duty as envisaged under Rule 10 of the Rules, for ""%.
the period from 18.06.2016 to 30.06.2016 for 13 days granted to the
respondent is correct, legal and proper or not and (ii) whether the abatement
of Central Excise duty granted by the adjudicating authority by way of
adjustment in payment of Central Excise duty liability for the month of
September, 2016 is correct or otherwise,

7. | find that the first issue is relating to abatement of Central Excise duty
as defined under Rule 10 of the Rules, which is re-produced for ready
reference:

10. Abatement in case of non-production of goods. - in o foctory did not
produce the nofified gonds during any continuous period n-.r HHE'E_'_@M more, the

duty calcufaled on a proportionate basis shall be abated in respect of such period
provided the manufocturer of such goods files an intimation to this effect with the

Deputy Commissioner of Central Excise or the Assistant Commissioner of Central
Excise, as the cose may be, with a capy to the Superintendent of Central Excise, at
least three warking days prior (o the commencement of said period, who on receipt of
stch intimation shall direct for sealing of all the packing machines avallable In the
factory for the sald period under the physical supervision of Superintendent of Central
Excise, in the manner that the packing machines so sealed cannot be operated during
the said pericd :

Provided that during such period, no manufacturing activity, whatsoever, in respect of
natified good: shall be undertoken and no removal of notified goods shall be effected
by the manifacturer except that notifled goods already produced before the
commencement of sald period may be removed within first two days of the soid
period!

Provided further that when the manufacturer intends to restart his production of
naotified goods, he shall inform to the Deputy Commissioner of Central Excise or the
Assistant Commissioner of Central Excise, as the case may be, of the date from which
he would restart production, whereupon the seal flxed on packing machines would be
opened under the physical supervision of Superintendent af Central Excise.

[Emphasis supplied)

7.1 The rule is very clear which stipulates that in case a factory did not
produce the notified goods during any continuous period of fifteen days or
more, the duty calculated on a proportionate basis shall be abated in respect

of such period. It no where says continuous 15 days or more in a calendar

“E. m"'-.,l"--F';_ s
| L

7.2 | find that the contention of the Department that the respondent has not
satisfied the condition of non-production of notified goods during continuous

month but anly continuous penod of 15 days or more.

period of 15 days or more in the month of June, 2016 because the production
took place from 01.06.2016 to 17.06.2016 and no production continuously was
only for 13 days in the month of June, 2016 fro 18.06.2016 to 30.06.2016 is
misplaced as well as misconceived as there is no such wording applied in Rule
10 of the Rules. The words ‘in a month’ mentioned and relied upon by the
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Department do not exist in Rule 10. Bare reading of Rule 10 of the Rules, would ,}"'J,f'
show that as per the Rule, the respondent is entitled to abatement provided )
there has been no production in the factory for a continuous period of 15 days
even if in any particular month it is less than 15 days or even in two months.

The rule nowhere provides that continuous non-production of excisable goods
should be during a given calendar month. Admittedly in this case, there was no
production in the factory of the respondent from 18.06.2016 to August-2016 for

a continuous period of more than 15 days and the only FFS machine was sealed

by the Range Superintendent. The Department nowhere has contended that
other conditions like intimation not in time or no filing/giving of intimation but
only ground is that continuous 15 days should be in a given calendar month,

which is without basis.

7.3 In this regard, | rely on case law of Shree Flavours Pvt. Ltd. reported as
2014 (304) E.L.T. 441 (Tri. - Del.) wherein the Hon'ble CESTAT has held as

under:

"4. We find that on the said issue, there are number of decisions of the Tribunal laying
down that the period of 15 days closure, need not fall within the same calendar month,

It i5 sufficient i the wnit is closed for a continuous period of 15 days, lrrespective of the
fact that the said period falls within two calendar months. One such reference can be
made to the Tribunal decision in the case of CCE, Bhopal v. Kalpan Pan Masala Pvt. Ltd.
reported in 2012 (285) E.L.T. 296 (Tri. - Del.). As such, we {ind no merits in the above
reasaoning of the: Revenis, ™

[Emphasts supplied)
7.4 The above order of the Hon'ble CESTAT has been affirmed by the

Hon'ble High Court of Punjab & Haryana reported as 2015 (321) E.L.T. A152 (P
it H). Therefore, | am of the considered view that the claim of the respondent
for abatement is fully justified under Rule 10 of the Rules and the appeal filed
by the Department is not tenable at all.

8. The second issue involved in the case is whether the abatement of
Central Excise duty for the month of June, 2016 granted by the adjudicating
authority by way of adjustment in payment of Central Excise duty liability for

the month of September, 2016 15 proper, legal and correct or otherwise. "i[ﬂ' AR
Y it

B.1 | find that it is not in dispute that there was a closure of factory for
more than 15 days and the required procedure of due intimation of closure,
sealing and due intimation of re-opening was followed. In other words, it is not
in dispute that the requirements stipulated in Rule 10 of the said Rules were
fulfilled. Rule 10 coes not make any stipulation about the abatement to be
claimed by filing another application in addition to intimation provided under
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Rule 10{1) of the Rules. Rule 9 of the said Rules stipulates that “in case the

amount of duty so recalculated is less than the duty paid for the month, the 1:}@
balance shall be refunded to the manufacturer by 20th day of the following
manth.” This implies that the intention of the Government was that excess

paid duty should be refunded.

8.2  Rule 10 of the Rules provides for abatement of duty calculated on
proportionate basis in case where the factory does not produce notified goods
during any continuous period of fifteen days or more. However, such
abatement is subject to the conditions stipulated thereunder as referred to in
Rule itself. Once such conditions are satisfied, the assessee becomes entitled
to abatement of duty to the extent of the days the factory did not produce the
notified goods. On plain reading of Rule 10 of the Rules, it is apparent that
while the same provides that duty calculated on a proportionate basis shall be
abated, it does not provide for any separate procedure for doing so. Rules
9620, 9670 and 96IP of the Central Excise Rules, 1944, which also contained
compounded levy, there were express provisions for making an order of
abatement by the Commissioner whereas Rule 10 of the Rules is silent in this
respect. Hence, it can be inferred that the Government has consciously
omitted making similar provisions. In absence of any specific provision for an
abatement, the impugned order providing abatement by calculating duty on a
proportionate basis of a particular month from the duty payable in the

succeeding month is not violative of the rules in any manner.

8.2.1 The issue of filing refund of claim vis-a-vis abatement by passing order
has been decided by the Hon'ble Supreme Court in the case of Hans Steel
Rolling Mills reported as 2011 (265) ELT 321 (SC) wherein it is held that filing of
refund claim by the respondent is not required as the compounded levy scheme
is a separate scheme from the normal scheme for determination of excise duty
of goods manufactured. Rules under compounded levy scheme stipulate
methad, time and manner of payment of duty, interest and penalty and same
being a comprehensive scheme in itself, the general provisions of Central
Excise Act and Rules stand excluded., The Hon'ble Supreme Court has further
observed that the importing one scheme of tax administration to a different

scheme is not appropriate and would disturb the smoath functioning of such
unique scheme. B D

8.1 It is not disputed that the adjustment of abatement as per Rule 10 of the
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Rules, the action of the adjudicating authority in computing the proportionate
amount of duty towards the abatement and setting it off against the duty
payable in the next month does not adversely affect the revenue in any
manner. The abatement, is not akin to refund and means reduction of duty
payable. Therefore, when the duty stands reduced to the extent provided in
the rule, there is no liability to pay the same, inasmuch as, to that extent the
duty stands abated. Therefore, if the adjudicating authority has correctly
calculated the proportionate of duty and set off the same against the duty
payable for the next month, it cannot be said that the said action is contrary to
the statutory scheme, The said rules do not provide for the manner in which
duty is required to be abated, nor do they provide that abatement shall be by
an order of the Commissioner or any other authority and provides for
abatement of duty, then no fault can be found in the order of the adjudicating

authority on this aspect,

8.4 | find that my above views are supported by a decision in the case of
M/s. Thakkar Tobacco Products Pvt. Ltd. reported as 2015 (328) E.L.T. 473 (Tri.
- Ahmd.) and already upheld by the Hon'ble Gujarat High Court reported as
2016 (332) E.L.T. 785 (Guj.). In view of above, | find that the adjudicating
authority has rightly allowed the abatement of duty by way of adjustment of
duty payable from the next month, as per order. The appeal does not succeed
on this issue also.

9. Therefore, | find that the impugned order passed by the lower
adjudicating authority is correct, legal and proper. Hence, | uphold the
impugned order and reject the appeal filed by the Department.

np iR ga get it adw o Sverr s afd @ e s b
9.1 The appeal filed by the appellant is disposed of in above terms,

o
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