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Date of Order:

18.12.2017 20.12.2017

TErt:ifi, 3iT"q-+-d (3rfi-Fs), {T+tc csxr vrtd /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

Jq{ SrBqd/ EJ:rff lrT r44d/ 3cFr€d/ sdrr6 }rTff. a;Aq rfrE niai tEr+{ {rir+ta / drrr;rrE / ?m.hqlfft (dRr lqdifua Jrft

qa mlv t qB-a: I

Arising out of above menloned OIO issued by AddilionauJoinuDepuly/Assistant Commissioner, Cenkal Excise / Servic. Tax

Rajkot / Jamnagar / Gandl'idham :

3ifid-+-df & cF-dral zFr arq acl ci /Name&Address of the Appellants & Respondent :-

M/s Janmohan Cor.rpan1 .. Sukhnath Choivk.. Opp. Police Chowkl..Junagadh - 362 001 .

fs 3 in(lr-4r4 t.qFfa 4i'l Eqfu ffifua a{t* , tc.q-{d crMt / glfta{or S sfllr ]rfi-fr Er{{ 6{ F6dT tt/
Any pe.son aggrieved by l is Order,in-Appeal may file an;ppeat to the appropriate authority in the following way

Set tf- .*-ft" 3Fqz ?F;F !-d {dr6{ f6.drq Fqrrilfrq * q? Jnird AEta spra rra yfuf}qe rgdd * trr, 358 +
rf,rfd-r'd Eaa xfufi{ff. 994 Sr u{ 86 a ]l{+a ffifud FJrF # F srA 6 u

Appeal lo Cusloms. Excise & SeNice Tax Appellate Tibunal under Seclion 358 of CEA, 1944 / Under Sectjon 86 of the
Finance Acl. 1994 an appeal lies to:,

{di--rd' {""qr+-a 
p EEF1I, r F t FrFd d1-fl ?|n4 a;frq racr-d el.a tld S-d-Fr xffiq arllrErrE *t BrN fr6 d-.e idt:h a

2. rI, + T.F. ag ia-ca Bi & fiin TrBF u"
The specral- bench ol Cusl.,ms, Excrse & Servrce Tax Appellale Tribunal of West Block No 2. R.K. Puram, New Delhi in all
malters relating lo classification and valuation

JEtF qft-rts-d I(a) t {ar _ a( i,,fu * .}rardl ?lu Frfi irfr #!" erq. +drq rara rra rrd sirFF{ }r+#q ,-qr!i,O-6rur
{Hc) *r qft'{F efi-d OfaF effiq aa a-(,.ff r{-dd rrrrc- trfrz-clzJ- J(o"!r. +l ff rr* art5n I
To the Wesl regional bencf of Customs, ExcrSe & Servrce Tax Appellate Tlbunal (CESTAT) at, 2''i Floor, Bhaumali Bhawan,
Asarwa Ahmeda bad-38001 6 in case of appeals other lhan as menttoned in para- 1(a) above

arft 6{i 6I drffs
Date of issue:
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(iii)
nffirq arqrfu-6{lr * saar 3rqrd cEd 6ri i' R\.6;fiq r.qd rFs {Jrffd) ft{qr{&. 2oot. * fi{F 6 i ndrfd ft]ifrJ F6rr
4S rT, EA-3 6) ?rr cfui i.$ i*+ Brar EG!' ad, s ra i 6q sEi cfr 6 fl.rr. rri *3,ra rra A 

-aia 
."qra ii *"

Sif ar'rq rqt -r-ia. pr ;to ql ,ES 6.1 5 nrs {!T {, S0 aro FqE r+ trtrd, 50 aro "q! g'Xfufi i at fis1: t000/-
rtrd 5666, rdt y!rd- r( 000i xei a- htiffa s,Tr ?-a & q? F re fi Arifra 9l;+ +r arrrara rcfua y*ftq
araQ-+lur 8r r@- l- raE F 

'G-FCT 
a' , : B.+h *r rairr+ er{ ; fa" dn]?l "nt d+-, }q Br." -uRr f4T ul,ar i]"r

Fer.Ct-{ fl Tr.ar. a+ + ts ?re-. ri fiar .nftr sf r{fui xdr&q ara,Ri€Iur *t:1rq 6ra i. pr"a rafr tr? yi*t *
lao 3lT.l_da qr e Fr, 500/- ,o( +- tlttFF ?1ffi iFr F{er -rr t/

The appeal to the Appellale Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rute 6 of Central
Excise (Appeal) Rules, 200 and shall be accompanied againsl one which at least shoutd be accompanied by a Iee of Rs.
1.000/_ Rs 50001, Rs.10.000! where amount of duty demand/interesupenalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and
above 50 Lac .espectively 't the lorm of crossed bank draft in Iavour of Assl Registrar ol branch of any nominated pubtic
seclor bank of lhe place where the bench ol any nomrnated pubhc sector banl of t_he place where the be;ch of the tribunal
rs sjluated Application made for grant of stay shalt be accompanied by a fee ol Rs. 5OO/,

yftlYo anqfu-rro- + sFqr j+n f+a :rtuFrop 1994 8l r,T{r 86{t) & Jrdr? Sd6{ 1M, 1994. * f*{F gttt + .rfd
ffqilra qqr ST-5 p F qi.fl i *t ir q6rt r.d r€.& .ql? E]-s t{]a?. a B.ad ffi-{ gr ,.d} er, rg.Fr-. 

"e 
*, e *-- 

"t(rrii t tr6 cfr qfiFl, arar aGct 3i{ tri t 6q * oq t6 vfa } sBr, ffdr e-dr4{ €r ai4.*r, a 
"i" 

:lr.arrq, -in-fi rq, 5 ars qr fES .FF. 5 ;r@ rqq qr 50 g rq.\r F 3r:r?T SO arg d.Tq t 3rfu€ t al *q?r LOOo/- dqt 5.000/-
rqrl lFrdl 10 000/- 5q, Fr 'irjlta rcr eIF & cF .Fd]? rlt Fr]lftd rra +r ezara r<fua nOrdro .qrarftrrrr fr flre, +
TI6rq6 ,B-FzT fi ,{rp a i#-Fr r1. fiiG;+- efi *- d-a crn 7rfr r@-B: +* Sr* .i; Ra- a-er aet rqtaa ,*a - *#
+6 a js rn€- d-Frfi ErPdr ,-fl Fqtua t,ffiq --q:urfusrq sr rr{cr hr, t err., r-arr ta **or a a- #-* i g*
5001 Fqq 6r Eqittd a o=rl F{ar Et4r /
The appeal under su6 section (1) of Seclion 86 oI the Finance Act, 1994. to the Aopellate Tribunal Sha be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of lhe Service Tax Rules, 1994, and Shafl be accompanied by a
copy of the order appealed againsl (one oJ which shall be certified copy) and should be accompanied Oy a fees U hi.
1000/ where the amounl of seNice tax & inleresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs_sbo0t where the
amount ol service tax & interesl demanded E penalty levred is more fian tive lakhs but nol exceeding Rs. Fifty Lakhs.
Rs 10,0001 where lhe amoull of service lax E interesl demanded & penaliy tevied is more lhan trfry rains rupeei. in itre
fo.m of crossed bank dralt n favour of the Assislanl Registrar of the bench of nominaled pubtic Se'ctor s"nr, Lr ir," pru"u
where the bench of Tribunal is silualed. / Application made for grant of slay shall be accompanied by a fee of Rs SO0/-.
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(i) R.d i{Erfrqq, 1994 6r (n{r 86 ff Jq-ur{r3rl (2) cd (2A) + 3ra*d rt fi 4S 3ifffr, n-Emr Aiqrqre, 1994, * fi-qa 9(2) (.{

9(2A) t 6d fftrilta c.rr s.T.7 ,i fi iT stnft !d i€& {Er inq{d }drq rcqr( {eE lnrdr Jqqir (J{d-d), +-drq r€ra 9J6
darr qrkd lnhr Ar efiiqt Edrd 6t (rflt s rfi cfi trn-rFrf, ErS arffrq 3{h }q-ff <qRr Fdrrfi irq-ft 3sdr fq]"q€, n--frq

,icr{ T-6/ i"rfr{, 4t 3rtrdrq -qrqlt}+-iq fiI 3rrd-{ r$ F.fr 6r fr&r.i arf, xrtrr Er cfr tff {pr i €irfr 6(fr FtJt I /
The appeal under sub seclion (2) and (2A) of lhe section 86 the Finance Act 1994, shall be filed in For ST7 as prescribed

under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy ol order ol Commissioner

Central Excise or Commrssioner. Central Excise iAppeals) (one ol which shall be a certified copy) and copy of the order

passed by the Comrnissioner aulhorizing lhe Assislanl Commissioner or Depuly Commissione. of Central Excise/ Service Tax

lo file the appeal before the Appellate Tribunal.

(c)

(r)

(ii)

(ii)

(iii)

(v)

(vi)

(D)

(E)

(F)

CrF rf6 +-#q rqre r.E (rd sdrfi }ffl, vfurrot 1ftt 4 cfa xtrl + .qTA i iats 3-iqrc ?E JrE?r4 1944 &
fir 35qtr fi rrr'rd ? $ ftr(ilq JrfuF{q 1994 Ar urn 83 + jrdfu i-dr6{ tI ri 

"r'.l 
f rrl r rq err + cff }rffi,E

qrftfirur i jrfrf, 4ra sE{r rflrd el6/fdr 6{ nrJr S 1o cfuIa (1oo/o), rd e,FT ra gatar ffiaa f, Irl gaiar, r< #+a gatar

ffi i. arur?|{rd i;qr ar.' a:rl fu gr qTn + liara sffr fr ari Er-Sl' riffi-a iq {ft} (g 6rtE {cq t }fi-6 ;{ 6i- 
*-ftq tc]( q-6 qq fdr6{ + 3ia-{d "nia frq ,R' er6" i F-E, {rft-d A

(i) trRr 11 + * liaf 16r
iii) d-dia rFr ffr dl a+ add rrft'l
(iiD ffi. {cr ffi +' fr{fi 6 t liT+a iq r6F
- dvi {6 f+ as qRr S cEirTa ffifq (Ti 2) xfuB{s 2oi4 *. }Ti:{ t Td Ht }ffiq qrffi * Effa{ kfirrn-d
Frrrfr 3rS !-a Jmf, +1 dq afi 6HV

For an appeal to be {rled before the CESTAT. under Section 35F o{ the Central Excise Acl. 1944 which is also made

applicable to Service Tax under Seclion 83 of lhe Finance Acl. 1994. an appeal against lhis order shall lie belore the Tribunal

on payment of 10y6 ol the duly demanded where duly or duy and penalty are in dispute, or penalty, where penalty alone is in

disprre. provided the amounl of pre'deposii payable would be subject lo a ceiling of Rs. 10 Crores,

Under Cenlral Excise and SeNice Tax, 'Duly Demanded" shall include

(i) amounl delermined undel Secton 1l D,

(ii) amounl 01 erroneous Cenval Credit laken;

(ii!) amounl payable under Rule 6 of the Cenval Credit Rules

- provided further lhal the provisions ol ihis Section shall nol apply to the slay app:ication and appeals pending before

any appellale aulhority prioa to lhe commencement ol lhe Finance (N0.2) Acl, 2014.

(iv)

tTRir $li6r{ 6} Srtrll rira :

Revision aoolication ro Govemmenl of lndia:

<g rarr Er'q-atrrq q.Q+i ffifud rrn.fi r l^-{rq rFr( er6 t{fufr{a 1994 A trr 15EE a crry c{{4 + 3rflrd }-4r

sfos. fir., EiE.T q/fir,o Ffd, iaB, ?.a Frria ,rr* ?i"o 7tl rfud it{ eq rrrr Fse FFt, 'rg ?-^fr-110001. d
Bqr qrar qrfiqt I '
A revision application lies lo the Under Secretary, 10 lhe Governmenl of lndia Revision Application Unit, ['linislry of Finance,

Deparhent of Revenue. 4th Floor. Jeevan Deep Building, Parliament Streel. New Delhi'l10001, undea Section 35EE of lhe

CEA 1944 in respect ol lhe following case. governed by firsi proviso 10 sub'section (l) of Seclion-3sB ibid:

{?- Era t Eh-S .'6sra & rllBil l. 761 .I6Frd I'fsr Fr ff}il Birrori' E rrlir rE }' or{rrse ] d7-a qr ES 3rp 6rrg.ra tr
Rr Bfi r.+ t f,T'zr + (er r.n ,rr q-#ra t diia ql ffi nsR 116 f, {r l,s.ri d pw + TFsrur + etrla ffi FlrorA IrI

E;d ffiE nF * Erd' + iTra * mH f i
ln case of iny loss ol g'oods where lhe loss occurs in transit from a factory lo a warehouse or io anolher ,aclory or from one

warehouse lo another during the course ot processing of lhe goods in a warehouse or in storage whelher in a factory or in a

,Tr.a * ar6{ En-fr rFq rT h\ +1 frqla 6{ B fff{ * fradrq f, q.rfd 6.t Erd c{ ,{fr 46 idq ,flrq 116 * qc (fti.) t
FrF{ e, J' }F;I + {6r F"-+ ro( qr et-{ +l Fdld Ar rrf F i
tn case of rebate of duty of excise on goods exported lo any country or territory oulside Inda of on excisable malerial used in

the manufaclure of the goods which are exported lo any country or territory outside India

oft r.rrc r1o +r e-rrrrm lfi(' fadl ilrrd * d]E{, dcr ql {ela 6l xiE fua R-4T rl{r tl /

ln case ol 
-qoods 

eiponed outs,de lndra expon lo Nepal or Bhulan. without paymenl of duty.

{AF{a J.!'E + riqrra flFr + rrrra + F{' ,l tstl ..+e Ts ,fftuff rd 5{.+ trlla g'ar.Tat + ai Fra I rrg I ljf' (H
lirerr r r,ro-a 11nd-r 1 &'arr iai ?-E?.F (e 2; ,998 $' trn 109 + aam fr{a S' rB --rt-s jrr.?' Ear lfdfu c? qI dra a

crf.d F6', # ari
Credit of any duly atlowed to be utilized towards paymenl of excise duty on final products under the provisions of this Aci or

the Rules made ihere under such order is passed by lhe Commrssioner (Appeals) on or after. lhe dale appointed under Sec.

109 of rhe Finan.e (N0.2) Act 1998.

lcd"ff 3lriad A d cfiiqi cqd TiEqr EA-8 , dT SI t-.fiq t qrqa ?lF4 (3rfid) lM 2001, * ft{r I *-3iatr'a ldfffaq e'

o" ]nerr + etsq + 3 FrF + rfirid f ,nff.rrFa' JqrFa rrida'+'erq {d }-*r a i{f- lnhr #a cG-{ {FTd S'T+
alidr' 

-"t" 
*r ++q r,'rrg,Ia lr'i}fi{F 1944 f trm 35-EE + rra atirfta sfs & lrd-rdl i F18z + Fl{ qr IR-6 fi ca

F{J;T +I irt'r Eri6oj /

The above application shall be made in duplicate in Form No. EA-8 as specified under Fule, 9 of Central Excise (Appeals)

Rules, 2OO1 within 3 months from the dale on which the order soughl lo be appealed against is communicaled and shall be

accompanred by two copies each o, the OIO and Order ln Appeal ll should also be accompanied by a copy of TR_6 Challan

evidencing paymenl of prescribed fee as presclbed under Section 35 EE of CEA. 1944. under Major Head of Account.

qfiItffoT iTird?r € €rq fiEFfud ftfr4 ?!i'6 +1 ]rdr!:t f lra .nBr' I

+6i i*r,,"" !4 dr€ 5.n qt rtt ae i a.qq 2697 fi 
'r4ara 

F+.qr iTc fr qfa € ra i6ff ('F drs 5ct t -qla 6l ai

6qt 'looo / 6r tr4Trd B-qr 3Iq I

The revinon application shall be accompanied by a lee ol Rs.200l where lhe amount involved in Rupees One Lac or less

and Rs. 1000/ where the amounl involved is more than Rupees One Lac.

,fi <F rrre?l i F< Fd t{zrll FI Errrdet e a sg+ ffl 3{rtsr 6 ?F )ra { tr''a'? soria azr i ?_gl J17r 'r?al l{I 7!a *
a-a i rt a fts- -S *r,i !' a!-e a iAF qlnFlrA y+ifo q.fiJ4-{E ;I :'a ;A; gI idt i,Eri ai iE r'taa Bl-4 irFI ? I '
in cdse. ,t the order covers vanous numbers of order- rn Original. fee for each O.l.O should be paid in the aforesaid manner.

not withstandinq the fact that the one appeal to the Appellant Trlbunal or the one applicaiion to the Ceniral Govl. As lhe case

may be, is filled 1o avoid scriploria work il excising Rs 1 lakh fee of Rs. 100/ ior each.

qqrriitftd -qrq]Tq efe; ]{fttGq.c 1975. t }Eq$ I s 3tgEl{ {d 3l]t?r !-d efrr lna?r ar ctr c{ Frtli'ftd 6 50 {trt 6T

;qrqroq qrF6 ftf{-c d;n d-dr ErG!-l /

One copy"of application ;r O tO as the case may be, and the ord$ of lhe-adjudicaling authorily shall bear a court fee stamp

of Rs 6.50 as p.escribed under Schedule I in lerms o{ lhe Coud Fee Acl1975 as amended

frffr ?ras. id]q 3-rq1q qF6 qd trqr4{ 3rffiq ara'Fr6{or (fin Bfu) ffi 1982 C afid sd 3r;Ir €-dEra Ersiii 4l
qffia r[a dr.i iM S itr 3h rT1? nTd;fi-a f-Il( l'{;r- 6l r

A ention rs also invrted lo fhe rules covering lhese and olher related matters conlained in the Customs, Exclse and Service

Appellale Tribunal (Procedure) Rules. 1982

3Ea. 3i{dtq crQr6rfr +,t J+d qrfu-d 6ai $ TiBad -arqfi Ffqf 3fu .AfrdJ1 C',rdqii +. fr('. 3idlfl:ff fdaT?i-q iaEr'c

wrvw.cbec gov.rn +l iq Ffi t I /
For lhe et;borale, detaited and tatest provrsions relaling to filinq of appeal to lhe higher appellate aulhority, the appellanl may

refe, lo rhp Deparimenlal webs'te www cbec gov lr
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Appeal No. V2l19/EA2/BVRi 2016

:: ORDER IN APPEAL::

The present appeal has been fited by the Department

(hereinafter referred to as "the appellant") against the Abatement Order

dated 01 .09.20'16 (hereinafter referred to as "the impugned order") passed

by the Assistant Commissioner, Central Excise, D ivision -Junagad h (hereinafter

referred to as "the adjudicating authority") from F.No. V 115-

04 / Prev / Com. Let,y /2016-17 .

2.1 Brief facts of the case are that M/s. Janmohan Company,

Sukhnath Chowl, Opp.: Potice Chowky, Junagadh-362 001 (hereinafter

referred to as rhe "respondent") hotding Central Excise Registration No.

AJRPP5023CXM00l were engaged in manufacture of Unmanufactured Branded

Tobacco fatling under CETSH 24011090. The activity of packing/manufacturing

of un-manufactured 6tund"O tobacco was under compounded levy scheme

under Section .:iA of the Central Excise Act, 1944 and the product

unmanufactured ilranded tobacco was notified vide Notification No. 10/2010-

CE(NT) dated 27.t;,.12..2010. The respondent opted to work with one singte F.F.S.

Machine under th,: above [evy, operationalised vide Chewing Tobacco and un-

manufactured Tobacco Packing Machines (Capacity Determination and

Cottection of Duty) Rutes, 2010 (hereinafter referred to as "the Rutes") issued

vide Notification tlo. 11l2010-CE (NT) dated27.02.7010. The respondenr's duty

tiabitity was determined at Rs. 51.48 takh per packing machine per month, in

terms of Notification No. 16/2010-CE dated 27.02.2010 as amended vide

Notification No. t6l2016-CE dated 01 .03.2016. Accordingty, the respondent

paid Rs. 51.48 takr for the month of June, 2016 vide chaltan no. 52830 dated

04.06.2016.

2.2 The responclent discontinued production w.e.f. 00:00 hrs of 18.06.2016

to 30.06.20'16 and for entire months of Juty, 2016 and August, 2016, during

which their pacl..ing machine remained seated by Jurisdictionat Range

Superintendent, in comptiance of the provisions of the Rutes. The respondent

apptied for abatement of duty on account of non production in terms of Rute 10

of the Rules vide their [etter dated 13.06.2016. The said abatement was

granted by the adjudicating authority vide his abatement order dated

01 .09.2016 and ordered to be adjusted in payment of Centrat Excise duty

tiabitity for the morrth of September-2016. 
$^,

3. Being aggrieved with the impugned order, the Department preferred the

3
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AppeatNo. V7l 19 IEAZ IBVR 17016

present appeal i,rter-olio on the fottowing grounds:

3.1 The Department retied upon the Rute 10 of the Rutes and submitted that

a manufacturer of the notified goods is etigibte for abatement of duty if the

conditions prescribed in Ru[e 10 of the Rules are satisfied. ln view of the

provisions of Rute' '10 supra, in case a factory did not produce the notified goods

during any continuous period of 15 days or more in a month, the duty

calculated on proportionate basis shalt be abated in respect of such period

provided the manufacturer of such goods fites an intimation to this effect with

the Deputy/Assistant Commissioner of Central Excise with a copy to the

Superintendent of Central Excise, at least three working days in prior to the

commencement of the said period. Whereas, in the present matter, the

respondent has produced notified goods from 01.06.2016 to 17.06.2016. They

had intimated to the prescribed Central Excise officers vide their letter dated

13.06.2016 about ctosure of their production activities w.e.f. 18.06.2016. Thus,

there was no production continuously for 13 days in the month of June, 2016

and hence the pe'riod prescribed for claiming abatement under Rute 10 of the

Rules is not satisfied in as much as the packing machine of the respondent was

not functioning ,tnty for 13 days in the month of June, 2015 i.e. from

18.06.2016 to 30.06.2016. Therefore, they were not etigibte for abatement of

duty under Rute 1l of the Rutes.

3.7 The Department atso submitted that the adjudicating authority vide his

impugned order c:ated 01 .09.2016, has granted abatement of Rs. 22,30,800/-

and altowed adjustment of the same in payment of Central Excise duty tiabitity

for the month of September, 2016 which is not permissibte under Rute 10 of the

Rutes. The respon,Jent was required to file a claim for refund of the abatement

amount and which shoutd have been paid to them on merits. There is nothing in

the said Rutes to,lttow adjustment of abated amount against the duty tiab.itity

for the other month. The Central Excise duty has to be paid by the

manufacturer of n,:tified goods in advance during every month before 5th day of

the month. There is no option for payment of duty through adjustment. Thus,

the impugned order atlowing adjustment of the abated amount of Rs.

22,30,800/- to the respondent against their duty tiabitity for the month of

September, 2016 is tegalty incorrect. 
$"

3. 3 The Deparr.ment chattenged the impugned order passed by the

adjudicating authority to the extent of wrongly attowed abatement of Centrat

4
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Excise duty to tle respondent for the month of June, 2016, to the tune of Rs.

?2,30,8001- and further allowing it to be adjusted against their duty tiabitity

for the month of September, 2016.

4. The respondent fited cross objection received by this office on

19.01 .2017 wherein they submitted that:

The Appeat dated 13.12.2016 is abuse of process of law inasmuch as on

identical facts abatement of duty was atlowed eartier and inspite of the

fact that :here is no change of law applicable to the facts of eartier

abatement orders. The facts of the present case, the conduct of

Appettant rn issuing the impugned Revision Order and fiting of an Appeals

arbitrary and unreasonabLe within the meaning of Article 14 and 19 of

the Constitution of India apart from the fact that the impugned Revision

Order is untenabte.

2. As far as r.he Respondent is concerned, on earlier occasions atso, the

Responden: sought discontinuation of production and consequent

abatement of duty under the provisions of the said Rules. The

Respondent. discontinued production from 16.05.2015 to 30.06.2015 and

was allowed abatement for the period 16.05.2015 to 31.05.2015 for an

amount of Rs.23,06,064 / -.

3. The Respondent discontinued production from 17.07.2015 to 30.09.2015

and was allowed abatement of duty for the period 17.07.2015 to

31 .07.2015 aggregating to Rs.21,61,935/- on 05.'10.2015.

4. The Respondent again discontinued production from 2'l .'10.2015 to

31 .01 .2016 and was altowed abatement for the period 21.10.2015 to

31.10.201 5 for an amount of Rs.8,69,963/- vide order dated 29.01 .2016.

5. They again discontinued production from18.06.2016 to 31.08.2016 and

was al[owed abatement for the period'18.06.2016 to 30.09.2016 for an

amount of Rs.22,30,800/- vide order dated 01 .09.2016 passed by the

Assistant Commissioner, CentraI Excise, Junagadh Division wh.ich is

reviewed b), Hon'ble Principal Commissioner, Central Excise &. Service

Tax, Bhavnagar and directed the Appettant to fite Appeat.

6. As far as legatity of the Revision Order and Appeal is concerned, it is

submitted that Rute 10 of the said Rutes casts condition -

5

c.-
t;.)

\b

1
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"in case a foctory did not produce the notified qoods durinq anv

continuou; period of 15 davs or more the dutv calculoted on a

6

proDortionote bosis sholl be aboted in respect of such period ......".

They stated that the provision does not state that non-production should

be 'within a month' as sought to be contemptated by the Appettant in

the impugned Revision Order and Appeat. The inscription in para 4(iii) of

the impugned Revision Order that is hightighted hereinafter -

"Thus frotn the above provisions, in cose o factorv did not produce the

notified aoods durinq, anv continuous period of 15 dovs or more in a

month,"

is addition by the Appettant in the statutory provisions which is

impermissrbte and untenabte. The ptain language of the said Rules leaves

no room for interpretation that abatement of duty contemplated under

the Rutes rs pertaining to 15 days of non-production in a month. ln fact,

the Appett,ant is confusing assessment excise duty (emphasis supptied)

which is orr a monthty bas'is and abatement of duty as contemplated in

the said Rttes. lt is submitted that though both of these are parts of

assessment of excise duty, they are entirely different propositions.

7. ln support. of this contention, they relied on decision of Ld.

Commissioner (Appeats), Rajkot in the case of C.C.E. & C., Rajkot V/s.

M/s Atut Kurmuri Pvt. Ltd. being Appeal No. 51/EA2lRAJ12011, Hon,bte

Attahabad High Court in the case of C.C.C.E. & S.T. V/s.

DharampatSatyapa[ Limited, reported at 2013 (9) TMI 77, New Dethi

Bench of H,tn'bte CESTAT in the case of Kamal KishorJarda Bhandar V/s.

C.C.E. & S.T., Bhopal reported at 2015 (12) TMt 1488 - CESTAT New

Dethi.

B. They also put on record that present Rute 10 is porimateria with Rute 10

of the Pan Masata Packing Machines (Capacity Determination and

Collection of Duty) Rules,2010 (hereinafter referred to as the,pMpM

Rutes'). Wtrite interpreting the provisions of the said Rute 10 of the

PMPM Rute:;, Hon'bte High Courts and various co-ordinate benches of

Hon'ble CESTAT consistentty hetd that non-production for the period

shoutd be f,tr 15 days or more and the said non-production period may

fall in two calendar month. The Respondent, therefore, atso reties on

the fottowing judgments -

s,^\"{
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(a) C.C.E. V/s. K.P. Pan Products Pvt. Ltd. Reported at 2013

(9) IMI 771 - Attahabad High Court;

(b) C.C.E. & C, Nasik V/s. Prakash products reported at 201 'l \
(3) IMI 1204 - CESTAT Mumbai;

(c) R. G. Food products V/s. CCE, Dethi-l in Appeat No.

5046717014-EX(DB) - CESTAT New Dethi;

9. They furtler stated that in view of above referred facts coupted with

the Appettant has altowed abatement of duty to the Respondent in the

earlier periods on identical facts and in view of statutory provisions and

atso judiciat pronouncements as obtaining on the present subject, the

impugned Revision Order is untenabte and claim for abatement of excise

duty of Rs.22,30,800/- is required to be atlowed.

10. lt is furthe.r alteged that grant of abatement and attowing adjustment of

the same in payment of Central Excise Duty tiabitity for the subsequent

period is not permissibte under Rute 10 of the said Rules and that the

Respondent. is required to fite a ctaim of refund of the abated amount

which shoutd have been paid on merits and that there is nothing in the

said Rules to a[[ow adjustment of abated amount against the duty

tiabitity for the other month and therefore, abatement order attowing

adjustment of abated amount of Rs.22,30.800/- to the Respondent

against their duty tiabitity for the month of September 2016 is tegatty

incorrect, Against this, the Respondent submits that the said contention

of the Depirrtment is patently untenabte for the reasons stated herein

after:

10.1 As srrbmitted hereinabove, they did not produce the notified

good:, during a continuous period of 15 days from 18.06.2016 to

31.08.2016 and accordingty entitted to abatement of duty on a

proportionate basis for the period when the factory was not

producing notified goods. The atteged contention in the impugned

notice'is that abatement amounts to refund and, therefore, the

procedure for availing refund is required to be fottowed. ln this

regarrl, it may be noted that the expression "abatement" has not

been defined anywhere in the Act or.in the Rutes. Therefore, the

poputar or dictionary meaning of the said expression is required to

be looked into, which is as under *

7

,&
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ln Btack's Law Dictionary, the term "abatement" has been

defined as a reduction, a decrease, or a diminution; the

suspension or cessation, in whole or in part, of a continuing

charge, such as rent. ln the context of tax, abatement has

been stated to be diminution or decrease in the amount of

tax imposed.

ln the New Oxford Dictionary of Eng(ish, "abatement" has

been defined as the ending, reduction or lessening of

something.

6

a

({t

a ln the Dictionary of Engtish Language, "abatement" has

been defined as an amount abated, a deduction from the

futl amount of tax.

On i.he other hand, "refund" has been defined as to pay back

"morrey" to give or to put back. Tax abatement is ordinarity known

as reduction of or exemption from tax by a Government for a

specific period. A tax incentive is atso stated to be a form of tax

abatement. Thus, the ordinary meaning of abatement is

redu,:tion, diminution and, therefore, when the Respondent is

entitted to abatement of duty, he is entitled to reduction of duty

to that extent and not refund thereof as is sought to be

contended in the impugned Revis'ion Order. lt would have been a

different matter if the rules prescribed for the manner in which

abatcment has to be granted. However, in the absence of any rule

in thrs regard or any specific provision providing for the mode of

avaitrng abatement, the course of action adopted by the

Respondent cannot be said to be in violation of any rute or any

provision of the Act. As can be seen on a ptain reading of rute 10

of the Rules, the same merety provides that in case of factory

whicl' has not produced the notified goods during a continuous

period of fifteen days or more, the duty catcutated on a

proportionate basis shatl be abated in respect of such period. The

abatement, however, is subject to the condition stiputated in rute

10, namely that, the manufacturer of such goods is required to

fite arr intimation to that effect with the Deputy Commissioner of

Central Excise or the Assistant Commissioner of Central Excise as
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the case may be, with a copy to the Superintendent of Central

Excise, at teast three working days prior to the commencement of

sucn period, who on receipt of such information, is required to

direct sealing of att the packing machines availabte in the factory

for the said period under the physicat supervision of

Sup{lrintendent of Central Excise, in the manner that these cannot

be operated during the said period. ln the case of present

Respondent, atl these cond'itions are futfitted and also not in

dispute. Therefore, as stipulated under rule 10 of the Rutes, the

Respondent is entitted to get abatement calcutated on a

proportionate basis, which is required to be abated against future

duty tiabitity.

10,2 Further, the said Rute 10 does not make any stipulation about the

abatement having to be claimed by fiting an apptication,

therefore, atthough it does not impty anything to be contrary

eithtrr. Whereas the Rute 9 of the said Rutes in its proviso

stiputates that "in case the amount of duty so recatcutated is tess

than the duty paid for the month, the batance sha[[ be refunded

to the manufacturer by 20th day of the fottowing month."

Wherr seen in the tight of this proviso, it ampty ctear that when

the intention of the Government was that the amount shoutd be

refunded, an express provis'ion was made therefore; in the said

Rute '10, there is no such provision, hence the said Rute 10

provirles for abatement and the said abatement so determined

requir-ed to be adjusted against future tiabitity. 
^^
S^"

ll.Against the a[tegation as to the fiting of Refund Apptication instead of

ctaim for Abatement, they submitted that present Rutes under

compounde<, [evy scheme stipulate method, time and manner of

payment of Cuty, interest and penalty and same being a comprehensive

scheme in itself, the general provisions of Central Excise Act and Rutes

stand exctuoed. This issue is considered by Hon'ble Supreme Court in the

case of Hans Steel Rotting Mitt vs. CCE, Chandigarh 201 1 (3) TMt 2 (SC) /

12011 (265) ILT 321 (SC)], wherein it is hetd that the compounded levy

scheme is a r;eparate scheme from the normal scheme for determination

of excise duty of goods manufactured. Rules under compounded tevy

9

\f,
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scheme strpulate method, time and manner of payment of duty, interest

and penalty and same being a comprehensive scheme in itsetf, the

general provisions of Centra[ Excise Act and Rutes stand excluded. The

Hon'ble Srrpreme Court has further observed that the importing one

scheme ol tax administration to a different scheme is not appropriate

and woulc disturb the smooth functioning of such unique scheme. ln

view of the Hon'bte Supreme Court's judgment, provisions of the fiting

of refund apptication under Section'l 18 of the Act is not appticabte,

therefore, attegation as to the failure to fiLe Refund Application is ittegat

and tiabte to be dropped at once.

12.The Respondent states that it is also fortified in its contention in view of

fotlowing decisions of Hon'bte High Court and various coordinate

Benches of CESTAT

The Commissioner V/s. M/s. Thakkar Tobacco Products Pvt. Ltd.,

repcrted at 201 5 (11)TMl 319 - Gujarat High Court;

M/s. Thakkar Tobacco Products Pvt. Ltd. & Vishnu pouch

Pachaging Pvt. Ltd. V/s. CCE., Ahmedabad - ll reported at 2015

(2) l"Ml 606 - CESTAT Ahmedabad;

M/s. Zest Packers Pvt. Ltd., & Unicorn Packers Pvt. Ltd. V/s.

CCE., Ahmedabad-ll reported at 201 5 (B) TMt 25 CESTAT

Ahmedabad;

CCE. Bhopat V/s. M/s. JagdambayFtavours reported at 2016 (11)

TMI '04 CESTAT New Dethi;

M/s. Raja Pouches V/s. Commissioner of Central Excise, Raipur

reported at 2016 (11) TMI 152 - CESTAT New Dethi.

13.They submrtted that third timb of the impugned Revision Order and

Appeal about necessity to fite separate refund apptication instead of

apptication for abatement is squarely covered by decision of Hon,bte

High Court cf Gujarat reported at The Commissioner V/s. M/s. Thakkar

Tobacco Products Pvt. Ltd. ln the said decision, Hon,bte Gujarat High

Court has srecificatly rejected contention of the Department that the

assessee is required to fite separate refund apptication instead of

application for abatement of duty.

s
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l4.Further submitted that the assessee can suomotu take abatement and

adjust the same against future duty payment tiabitity, as the said Rute

10 does not debar from doing so. ln support of this submission the

Respondent relies on judgment of Hon'bte Gujarat High Court in the case

of M/s. l'hakkar Tobacco Products Pvt. Ltd. The said decision is

pronounceJ by Hon'bte Gujarat High Court which is jurisdictional High

Court for ,ltt Offices of Central Excise within Gujarat State. ln view of

Law of Precedence and principle of judiciat disciptine, the Revision

Order and Appeat fited is abuse of process of law as it is issued in utter

disregard t.o law laid down by Hon'ble Gujarat High Court. Therefore,

also impugned Revision Order and Appeat fited required to be quashed

and set asiCe.

15. ln the prt:mises as aforesa'id, the present Appeat fited by Hon'bte

Principal Commissioner, Central Excise and Service Tax, Bhavnagar may

ptease be dismissed in the interest of justice and Abatement Order

dated 01 .119.2016 issued by Hon'ble Assistant Commissioner, Centrat

Excise, Jurragadh Division may ptease be hetd as proper, correct and be

uphetd as tegatty sustainabte in the interest of justice.

5. The personal hearing in the matter was attended to by Shri Jatin Mehta,

Advocate and Shri Paresh V. Sheth, Advocate. They reiterated grounds of

memorandum ol cross-objections; they stated that there are various

judgements of Hon'ble High Court & CESTAT on the subject matter; that the

then Commissioner (Appeals), Rajkot vide his Order-ln-Appeat dated 30.01 .2012

in case of M/s. Atu[ Kurmuri Pvt. Ltd., Metoda, Rajkot had atso attowed such

abatement and the Department has already accepted this order; that they

would fite affid,avit that neither DGCEI nor Preventive branch of the

Commissionerate has found any intimation fited by them fake/wrong titt date;

that since our t;onafide has been proved, we should be attowed to get

abatement as permitted by the adjudicating authority fottowing the Rutes and

case taws hetd by the Hon'ble High Court, CESTAT and Commissioner (Appeats).

FINDINGS:

6. I have carelulty gone through the facts of the case, the impugned order,

appeal memorandr:ms and the written and oral submissions of the appettant as

wetl as of the Respondent. Here issues to be decided are that whether (i) the

c\.
().

Page No. l1 of 16



Appeat No. V2l 19 lE A2IBVR 12016

12

abatement of Central Excise duty as envisaged under Rule 10 of the Rules, for

the period fronr 18.06.2016 to 30.06.2016 for 13 days granted to the

respondent is correct, [ega[ and proper or not and (ii) whether the abatement

of Central Excise duty granted by the adjudicating authority by way of

adjustment in payment of Centrat Excise duty tiabitity for the month of

September, 2016 is correct or otherwise.

7. I find that the first issue is relating to abatement of Central Excise duty

as defined under Rute 10 of the Rules, which is re-produced for ready

reference:

10. Abatem.,nt in cose of non-production of goods. - ln cose a totv did not
produce the rctified eoods durinq onv continuous period of fifteen davs or more, the

f'd

clutv colcula ted on a DroDortionate bosis sholl be obated in resDect of such Deriod
provided the monufocturer of such goods fites on intimotion to this effect with the
Deputy Comlissioner of Centrol Excise or the Assistant Commissioner of Central
Excise, as tht, cose moy be, with a copy to the Superintendent of Central Excise, ot
leost three wcrking days prior to the commencement of soid period, who on receipt of
such intimotim sholl direct for sealing of oll the pocking mochines avoiloble in the

foctory for tl e soid period under the physicol supervision of Superintendent of Central
Excise, in the monner thot the packing mochines so seoled cannot be operated during
the said peric,d :

Provided that during such period, no manufocturing octiity, whotsoever, in respect of
notified good; sholl be undertaken ond no removal of notified goods sholl be effected
by the montfacturer except thot notified goods alreody produced before the
commencemert of soid period moy be removed within first two doys of the said
period:

Provided furt\er that when the manufocturer intends to restart his production of
notified good!, he shall inform to the Deputy Commissioner of Central Excise or the
Assisfont Comnissioner of Centrol Excise, os the cose moy be, of the date from which
he would restort production, whereupon the seol fixed on pocking mochines would be
opened under the physical supervision of Superintendent of Centrol Excise.

(Emphasis supplied)

7.1 The rule is very ctear which stiputates that in case a factory did not

produce the notifred goods durine anv continuous period of fi fteen davs or

more, the duty caLculated on a proportionate basis shatt be abated in respect

of such period. lt no where says continuous 15 days or more in a catendar

month but only continuous period of 15 days or more. 
^,

7.2 I find that the contention of the Department that the respondent has not

satisfied the condition of non-production of notified goods during continuous

period of 15 days c,r more in the month of June, 2016 because the production

took place from 0'l .06.2016 to 17.06.20'16 and no production continuously was

only for 13 days in the month of June, 2016'fro'18.06.2016 to 30.06.2016 is

misptaced as we[[ as misconceived as there is no such wording apptied in Rute

10 of the Rutes. The words 'in a month' mentioned and retied upon by the

^ft"A
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Department do not exist in Rute 10. Bare reading of Rute 10 of the Rutes, would

show that as per the Ru[e, the respondent is entitled to abatement provided

there has been nr: production in the factory for a continuous period of'15 days

even if in any pa'ticutar month it is less than 'l 5 days or even in two months.

The rule nowhere, provides that continuous non-production of excisable goods

shoutd be during a given catendar month. Admittedty in this case, there was no

production in the factory of the respondent from 18.06.2016 to August-2016 for

a continuous period of more than 15 days and the onty FFS machine was sealed

by the Range Superintendent. The Department nowhere has contended that

other conditions [rke intimation not in time or no fiting/giving of intimation but

onty ground is that continuous 'l 5 days should be in a given catendar month,

which is without basis.

7.3 ln this regard, I rely on case [aw of Shree Ftavours Pvt. Ltd. reported as

2014 (304) E.L.f .441 (Tri. - Det.) wherein the Hon'bte CESTAT has held as

under:

"4. We find that on the said issue, there are number of decisions of the Tribunal lavrnq
down that the od of 15 da ctosure. need not fall within the same calendar month
It is sufficient i' the unit is closed for a continuous oeriod of 15 da irresoective of the

.)""
tY

vs.

fact that the s.rid Deriod f lls within two catendar months. One such reference can bea

made to the Tr bunaI decision in the case of CCE, Bhopat v. Kaipan Pan Masala pvt. Ltd
reported in 2012 (285) E.L.T. 296 (Tri. - Det.). As such, we find no merits in the above
reasoninq of the Revenue. "

(Emphasis supptied)

7.4 The above order of the Hon'bte CESTAT has been affirmed by the

Hon'bte High Court of Punjab & Haryana reported as 201 5 (321) E.L.T. A152 (p

tt H). Therefore, I am of the considered view that the ctaim of the respondent

for abatement is frrtty justified under Rute'10 of the Rules and the appeat fited

by the Department is not tenable at at[.

8. The second issue invotved in the case is whether the abatement of

Central Excise dut;r for the month of June, 2016 granted by the adjudicating

authority by way of adjustment in payment of Central Excise duty tiabitity for

the month of September, 2016 is proper, [ega[ and correct or otherwise. 
S"

8.1 I find that ir. is not in dispute that there was a ctosure of factory for

more than '15 days and the required procedure of due intimation of ctosure,

seating and due intrmation of re-opening was foltowed. ln other words, it is not

'in dispute that the requirements stiputated in Rute 10 of the said Rutes were

futfitted. Rute 10 ooes not make any stipulation about the abatement to be

ctaimed by fiting arrother apptication in addition to intimation provided under

""\\A
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Rute 10(1)of the Rutes. Ru[e 9 of the said Rules stipulates that "in case the

amount of duty s,r recatcutated is less than the duty paid for the month, the \
batance shatl be refunded to the manufacturer by 20th day of the fottowing

month." This impties that the intention of the Government was that excess

paid duty should he refunded.

8.2 Rute 10 of the Rutes provides for abatement of duty calculated on

proportionate basrs in case where the factory does not produce notified goods

during any continuous period of fifteen days or more. However, such

abatement is subjr:ct to the conditions stiputated thereunder as referred to in

Rute itsetf. Once :,uch conditions are satisfied, the assessee becomes entitted

to abatement of duty to the extent of the days the factory did not produce the

notified goods. Orr plain reading of Rule 10 of the Rules, 'it is apparent that

white the same provides that duty calculated on a proportionate basis shatl be

abated, it does nrlt provide for any separate procedure for doing so. Rutes

962Q,9670 and 9t,ZP of the Central Excise Rules, 1944, which atso contained

compounded [evy, there were express provisions for making an order of

abatement by the Commissioner whereas Rute 10 of the Rules is sitent in this

respect. Hence, it. can be 'inferred that the Government has consciousty

omitted making sinritar provisions. ln absence of any specific provision for an

abatement, the impugned order providing abatement by catculating duty on a

proportionate basi:; of a part'icutar month f rom the duty payabte in the

succeeding month i:; not viotative of the rules in any manner.

8.2.1 The issue of fiting refund of ctaim vis-A-vis abatement by passing order

has been decided cy the Hon'bte Supreme Court in the case of Hans Steel

RottingMittsreportedas20l 1 (265) ELT321 (SC) whereinitishetdthatfit'ingof

refund ctaim by the respondent is not required as the compounded levy scheme

is a separate scheme from the normal scheme for determination of excise duty

of goods manufacl-ured. Rutes under compounded levy scheme stipulate

method, time and manner of payment of duty, interest and penatty and same

being a comprehensive scheme in itsetf, the general provisions of central

Excise Act and Rules stand excluded. The Hon'bte supreme court has further

observed that the importing one scheme of tax administration to a different

scheme is not appropriate and woutd disturb the smooth functioning of such

unique scheme.

It is not disputed that the adjustment of abatement as per Rute 10 of the

q6

8.3
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Rules, the action of the adjudicating authority in computing the proportionate

amount of duty towards the abatement and setting it off against the duty

payabte in the next month does not adversety affect the revenue in any

manner. The abatement, is not akin to refund and means reduction of duty

payabte. Therefor'e, when the duty stands reduced to the extent provided in

the rute, there is no tiabitity to pay the same, inasmuch as, to that extent the

duty stands abated. Therefore, if the adjudicating authority has correctty

calculated the proportionate of duty and set off the same against the duty

payabte for the next month, it cannot be said that the said action is contrary to

the statutory scht,me. The said rutes do not provide for the manner in which

duty is required to be abated, nor do they provide that abatement shatt be by

an order of the Commissioner or any other authority and provides for

abatement of duty, then no fault can be found in the order of the adjudicating

authority on this aspect.

8.4 I find that rny above views are supported by a decision in the case of

M/s. Thakkar Tobacco Products Pvt. Ltd. reported as 201 5 (328) E.L.T. 473 (Tri.

- Ahmd.) and already uphetd by the Hon'ble Gujarat High Court reported as

2016 (332) E.L.T. 785 (Guj.). ln view of above, I find that the adjudicating

authority has rightty attowed the abatement of duty by way of adjustment of

duty payabte from the next month, as per order. The appeat does not succeed

on this issue atso.

9. Therefore, I find that the impugned order passed by the lower

adjudicating authority is correct, [egaI and proper. Hence, luphotd the

impugned order anrj reject the appeat fited by the Department.

I.,

q.8

9.1

3rffi n.dr E-$ fr arg 3rfff, qr frqern jq{tfld aftfi * fuqr araT t I

The appeat frted by the appetlant is disposed of in above terms.

q*$5*
(g;TR q-riTc)

3ngfd (3r+ffi)
Bv R.P.A .D.

To,

M/s. Janmohan Company,

Sukhnath Chowk, Opp.: Potice
Chowky, Junagadh-362 001

*. i-ffiild +n-ff,

stFTTtI ++,, :fus qt6r * s*;,
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