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Any person aggrieved b) lhis Order'in Appeal may frle an;ppear lo the appropr,ale authority in lhe following way.
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3fflJid-r.d Ea xfufrf} - 1994 +,r qrrr 86 +' ,Ia:ia ?Eahfud "116 *r ,r ErA t u

Appeal to Customs, Ex(se & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the
Finance Acl, 1994 an af,peal lies lo:-
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The specralbench of Cr,sloms Excrse 8 Service Tax Appellate Tribunal of Wesl Block No. 2, RK Puram, New Delhi in all
malters relalrng lo classrl calron and valualion

ict-d EfGt-d 1{a) ,t i.aF ?rE yfu s }Frir aq s}il }+a FrFr er6 i+s liqrd ?Fqi (.{ sErfi x{r$tq -qrqrfr6{sr
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To the Wesl regional be'lch of Cusloms, Excise & Service Tax Appellate Tribunal (CESTAT) al, 2'Floor, Bhaumali Bl"awan,
Asarwa Ahmeda bad-3800 16 in case of appeals other lhan as menlioned in para- l(a) above

ytrtq arqfu+ryr + El1r 3rfffr c<d 6{i 6 fr\' }dtq ,flIa rFs (]{{rfr) fr{ffrf$t, 2001, * A-{F 6 t jrdrh A?rtfal ffi\'
4d ctr{ EA,3 4t Er{ cPdi,t rt Bir ardl nrF( I ari't +a t rq (qi cF + sFr. 6i ra{E fl@ *r ria ars A xia
It{ (rnqr 4qr aFfdr, w' 5 rq qr rs$ sic, 5 drs 6cs rt 50 € 6q( *F 3r*n 50 art rcq t'3lfu-d t a} rfirr: 1,OOO/-

{ci 5,000/ {tft lrrrdr 10000/ rqt a'trrilta r-J'r ?F St cfr Edr fi enift ?nr 6r cI,rdra rqfud Jrfrdtq
arqrfug{sr 8r -sr + siltq+ rG-€R * ata * r+s $ s*h-rs sl.r i fs 6drr arO aorffd #+ gTcz *{Rr f"qT flrT qrfdq i

qdfr]? BrFc 6r srFra. f"l *r :i{ ?r@I_i dtdr arfaF JF Fqa-d Jrg,nn}q arq-q€{ur & ?nE" ftrd t r craa JGer trz ,3l,r}it c
RF lnied-q-r i-sI"I SOO - rqr q ?tffra rra .rer qra: d:r u

The appeal lo ihe Appelale Tribunal shall be filed in quadruplicate in form EA'3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 21)01 and shall be accompanied againsl one which at leasl should be accompanied by a fee of Rs.
1.0001 Rs 50001, Rs.10 )001 where amount of duty demand/interesvpenalty/refund is upio 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respeclivel/ in the lom of crossed bank dratl in favour ot Asst Regislrar of branch of any nominated public
seclor bank of lhe place lvhere lhe bench of any nominated public seclor bank of lhe place where lhe bench of the Tribunal
is situated. Applicalion made for grant of stay shall be accompanied by a fee of Rs. 500/-.

$ffitq ar{ft-a-{Tr * (rGr 3rqrd. Ee 3rEfrfe t9g4 fr qRr 86{t) * rdrfa d-dr€{ hqF{r* 1994, + fir{ 9{1) + -rd
R.riftd crr ST.5, 1cfui * *J r {Anft (4 fs+' sFr Bfi gitrr * frr 3rfrfr fr,r4 ai. fs8r o6 snr d.'rara +r
1s#i t r.+ cfi qqrFtd .(l-ff srfrT) ]lt{ gai t 6a' t qs ro qfr * snr, srr i-dr6{ +r ni4 ,arq Er si?r :rtr ornq.r zr{r
ifiar, Tqq 5 drq qr rq.i 6F, 5 drs {qq qr 50 drq rcr' tr{ 3l?rd.r 50 ars wq t sfu6 t ai FrT?i: 1,000/- rsi, 5,000/-
fu Jlra lO 000/- 5qt Er EdrQ-a sF ?-E *t q? FFrd Ft hqfra el.6 6r rlrdra Tdo-i J{ffiq arqrtuf{!, *r rnB,r +.
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*'{ # r€ enqr d dFr artq Fir Frq-d trffi , q'q&6rq fr rlr{ar fira F Fr,rd ]na?r td nrgT) r m, r*ea--r + srq
500/- rec 6T AdR-d Tr4 drr 6rdr 6t,Tr l/

The appeal under sub section (1) of Seclion 86 of the Finance Acl. 1994. to lhe Appetlale Tribunat ShaI be f:ted in
quadruplicale in Form S l 5 as prescribed under Rule 9(1) of the Service Tax RLrles, 1994. and Shatl be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/ where lhe amounl of service lax & interest demanded & penalty levied of Rs. 5 Lakhs or tess. Rs.5b00l where lhe
amount of service lax & inlerest demanded & penalty levied is more than five lakhs but nol exceeding Rs. Fifiy Lakhs
Rs.10,0001 where the anrount of service lax & rnleresl demanded & penalty levied is more than fifiy Laihs rupee;. in the
form of crossed bank dran in favour of ihe Assistanl Regislrar of ihe b€nch o, nominated Pubtic Sector Bank of lh€ ptace
where lhe b€nch of Tribunal is situaled. / Applicalion made for granl of slay shall be accompanied by a fee of Rs.500/,.
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The appeal under sub section (2) and (2A) of the section 86 lhe Finance Act 1994, shall be frled in For ST.7 as prescribed

onder Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order

passed by the Commissioner aulhorizing lhe Assislanl Commissioner or Depuly Commissioner of Central Ercise/ SeNice Tax

to file lhe appeal before the Appellate Tribunal.
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fr{r ?f6 +dq ricrz rfs sq €dr6{ }{rffiq e'rtufllr (&) + cfr rrffii * FIrd i A;efq r.q( 116 vfufrqfr 1944 *
rrra 3i!s & :r+Jra, r -*r ffiq lrfuff-{ff, 1994 6i rrI{I s3 * li /ra dr6r +t tfr drrf *t 46 t, f* :nl l + cfi n{rdrq

clfufisr d n{- dri FFq rer{ lli.6rc-qr s{ eirT + 10 cFrla (1090), Td ffiJI ta gat* f*artra f, ur gal-at, r< *Ta Edrat
ffi t 6r {rrdra f,s.qT ar\,, arrd f* .g tntr * rialra +,Tr f* ad ar$ stB-a l{r {rF} 6{ 6{t< {qr d gfo+ a att

4ffa 54rz ,JE (.d +fl6{ * lial]? 'era fuI. ,r( eja" i ffirq ?nft-s t
(,) tml llf *; i: r6ff
(ii) ffid aar St ff zr$ rr*a rftl
(iii) d. dnT ffit i fi-q-{ 6 * Jiafa -q raq
- arrl s-d ls as rrRr * crdiTrf, i{.fiq ({i 2) ]rfufrTff 2014 * 3ni:{ t Td EES| 3{ffiq c]fiqrt t sftT ft-qRr{ri'

ema :d sE ]rdra +t dq afi Fti/
For an appeal to be filed before lhe CESTAT. under Section 35F ol lhe Central Excise Act, 1944 which is also made

applicable to Service Tax under Section 83 of lhe Finance Acl. 1994, an appeal againsl lhis order shall lie before the Tribunal

on payment of 10% ol the duty demanded where duty or duly and penalty are in dispule. or pe$ally, where penalty alone is in

dispule, provided the amounl of pre-deposil payable would be subject to a ceiling of Rs. l0 Crores.

Under Cenlral Excise and Service Tax 'Duly Demanded" shall include .

(i) amount delermined under Seclion 11 D;

(ii) amount o{ erroneous Cenvat Credil lakeni

(iii) amount payable under Rule 6 of the Cenval Credit Rules

provided further that the provisions of lhis Seclion shall noi apply to the stay applicaton and appeals pending before

aoy appellate authorily prior lo the commencement of the Finance (No.2) Acl, 2014

rr{a {16r{ 6l v{tF"r grt{a :

Rovision applic;lion to Gov€mmenl ot lndia:
<E rrar er'q-atres qrji-ar F:sfrfua Flfdl A *,frq JiqE eE xqfurr, 1994 & rrr 351 E + q:rtr clTd 4, rdtra i'{t
sFfc 

"r{a 
dq. ri-tlrrur J{rf{d iarg. E",z rrr,s -+e ErvEr nrrn F?E fidF ac lrda ,.se Frt rts t:-& 110001. 4:

i*.qr alar lrfrq I / '
A revision application lies to the Under Secretary. to the Governmenl of India. Revision Applicalion Unit, Ministry of finance,

Departmenl of Revenue, 4th Floor, Jeevan Deep Building, Parliament Sireel, New Delhi-110001, under Section 35EE of the

CEA 1944 in respecl ol the following case. governed by first proviso lo sub_section (1) of Seclion-35B ibid:

qE Frd sfr* 6sre }' FTc rr rrra +,f {a al f.F_ Frrora p gicR m * cr.xFa # dt{-i 4 Ed:'aarrgr}:,l
.*.r Fstr rrc rrErr- T6 it {Et rr*r "f "nirre 

+ d{ra qr FF* t'i7 ,Te i qr rar- r A Frd + rlsFFrrr + 4t{rd FrS s"rore ql

ff;S e-q a6 d FFi * .-€Era & arH frt/
ln case of iny toss of g;ods, where lhe loss occurs in transil from a factory to a warehouse o, lo another faclory or from one

warehouse to anolher during the course of processing of the goods in a warehouse o, in storage whelher in a factory or in a

ea1a + {I.{ n;fr {rq qr &E 6f furd 6{ G Frd t Efrrhr tr tr.rrFd F.i 4.fr c{ srt rri ffiq r.!ra ej.nr & g. (ffic) i
FT F', ;t rr{i r' €r HI nE sl el, s'?nrd tI r:il Fl i
tn case of rebate of duty of excise on goods exporled 1o any counlry or lerrilory outside India of on excisable malerial used in

the manufaclure of lhe qoods which are exporled 10 any country or learilory outside lndia.

qfa r.qr{ 91"6 +r rriarn fuq E"dT nrad * Era{, icrfr qr }FIa st slfr fura GiqI rrqT tl /

lo case of 
-goods eiported outside lndia expon to Nepal or Bhutan, wiihoul paymeni of duiy.

aafi-{a3?qrd+riqrisr6&errrdra}?.nr{E+.drdicrofi-aFEEtsfiERaEratr;}F'da'.-aftrBtv''td
i'?rj; ]rq*" tiqrdt * aam fr utA-{F ,d 2i t99s fr Ur4 109 } eqF- ?-q-d AI ll arltq nzEr FFrqrfdfi {{ qI drq *
qrtra f+r 4t tr/
Credil of any duty allowed to be ulilized towards payment of excise duly on final products unde, lhe provisions of this Acl or

the Rules m;de ihere under such order is passed by lhe Commissioner (Appeals) on or atler lhe date appointed under Sec

109 of the Finance (No.2) Act, 1998

Jqn4a 3lTtad *r d cieqi c.lr ri€ql EA-8 rt ri +r +drq raqrfi al6 (nqrfr) ft{xr dr, 2001 * h-{r6 I & ndrd iififaog t,
* i#si l, si!.r + 3 Fr6 + €rLa fr srjl .rfFF ,'{Ii€ rrtr{d'4 Eru 4d xra{ a r+d sra.?r & a} cfiiEl {r.-Ta *l F*
;+ 

-€-q 
fi +&o ro.. r3,{tuFrF 1944 & irr 35.t 1 n 4e" Flft'Ti4 + rdlEf & PrF' + dlr q{ IR-6 F q?

q4ra *r drdl nrGqt /

The above application shatt be made in duplicate io Form No. EA-8 as specified under Rule I of Cenlral Exdse (Appeals)

Rules. 2001 within 3 months from the date on which the order soughl to be appealed againsi is communicated and shall be

accompanied by lwo copies each of lhe OIO and Order ln Appeal. ll should also be accompan€d by a copy of TR_6 Challan

evidencing payment ol prescnbed fee as prescribed under Seclion 35 EE oi CEA 1944 under Major Head of Accounl

rFtlrrlr rlir{d + gnr ffifua FrtIILd eF.E al ,r{qri fi "'rf,I 
TfA. I

;Fi H {"s r.+ aro s+ qr rst rq a d Eqd 200/- 6l rl?rfra ffiqr q }t{ qie Tidti r6F \'q. are tq} t;qra d at

sqi 1000 ,/ +r Slirara F+_{l 3rc I

The revision appication shatl be accompanied by a tee o, Rs. 2001 where lhe amounl invoved in Rupees One Lac or less

and Rs. 1000^ where ihe amount involved is more than Rupees One Lac

qe aF 3IIt S Fg ff 3na?t 6- sFrd{ e ar qirn {J JrElr * Fq ?'F 6r {ftI]F. zl.fEr- ar F ?-{;r al;r ffftl rs Frjc +

fA Fll !n dit Ffe.r qd +'a tE- J I ?r' qrnFrP Jff|4 rarfu+rsr "al I';F I 1-{ qr +-& srsJl ai FE ri{d ttsr,'rfl i I/
in cjse. rt rhe orde. covers va.ious numbers of order- in Original, fee lor each O I O should be paid in lhe aforesaid manner,

not wtthstanding the fact that the one appeal lo the Appellant Tribunal or lhe one appiicalion to lhe Cenlral Go!'1. As lhe case

may be, is filleA to avoid scliptoria work if excising Rs. 1 lakh fee of Rs. 100/_ for each'

qq1{irnfud -qrqrfrq rt6 JrfuG-{s. 1975, A lFs$-l + n 
"rIsR 

{d I?rr !.4 +qzri :n2:Sr Ar cfa w Bqftd 6.50 5qi 4r

Frrm6rIr !r?q FeB-a frn Fldr illiiqt i
One copy'of applicatton or Ol.O. as lhe case may be, and lhe order of lhe adjudcaling aulho.ily shall bear a courl fee stamp

ot Rs. 6.50 as prescribed under Schedule_{ in terms of the Court Fee Act,1975, as amended'

ffxr lrEi. adtq rflrd ?IEi \rE *dr+T sqldlq ar+rfu-+rtr 1+Ili Efu) F-fi-rd-di, 1982 * qffrd r.a:ra iaEtra erral *l
sFflda €{r ari fui # ff f !"ra vr+6-e F+ql -fcr 6| '
Altenlion is also invited to the rutes coveriog these and olher related malters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982

li? lrfi&q crffi +1 3iffd ajA"d s{} t {inQd eqrq-+ Eqa l+{ rdlTd-s cr4qrdi * R1', 3fidnff Bc],Iq aEsr{.

wwwcDec gov rn +l d!{c.Lr+rl 6 lr
For the et;borate, detailed and tatesl provisions relaling lo filing of appeal to lhe higher appellate authorily, the appellanl may

rerer to lhe Depa(mental websile www cbec gov rn

(G)
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:: ORDER IN APPEAL::

The present appea[ has been fited by M/s. Janmohan Company,

Sukhnath Chowk, Opp.: Potice Chowky, Junagadh-367 001 (hereinafter

referred to as "the appellant") against the Order-ln-Originat No. V/15-

04/PREV/COM.LEVY/2016-17 dated 05.01 .2017 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central Excise,

Division -Junagadh (hereinafter referred to as "the lower adjudicating

authority").

2.1 Brief facts of the case are that the appettant is hotding Central Excise

Registration No. AJRPP5023CXM001 and is engaged in manufacture of

Unmanufacturecl Branded Tobacco fal[ing under CETSH 2401 1090. The activity

of manufacturing of un-manufactured branded tobacco was brought under

compounded [evy scheme under Section 3A of the Central Excise Act, 1944 and

the product unrnanufactured branded tobacco was notified vide Notification

No. 10/2010-CE(NT) dated 77.02.2010. The appettant opted to work with one

singte F.F.S. Machine under the above levy, operationatised vide Chewing

Tobacco and un-manufactured Tobacco Packing Machines (Capacity

Determination and Cottection of Duty) Rutes, 2010 (hereinafter referred to as

"the Rutes") issued vide Notification No. 1112010-CE (NT) dated 77.02.2010.

The appettant's duty tiabitity was determined to be Rs. 5'l ,48 takh per packing

machine per month, in terms of Notification No. 16/2010-CE dated

27.02.2010as anrended vide Notification No. 1617016-CE dated 01 .03.2016.

Accordingty, the appetlant paid Rs.51.48 takh for the month of September,

2016 by cash for Rs.29,'17,2001- vide Chattan no. 51884 dated 03.09.2016 and

by adjustment as per Abatement Order dated 01 .0g.2016 for Rs. 22,30,800/-

for the month of June, 2016.

2.2 The appeltant discontinued production w.e.f. 00:00 hrs of 17.09.2016 to

30.09.20'16 for 14 days and for entire months of October, 2016 & November,

2016, during vrhich their packing machine remained seated by Jurisdictional

Range Superintendent, as per provisions of the Rules. The appettant apptied for

abatement of duty on account of non production in terms of Rute 10 of the

Rutes vide their letter dated 09.09.2016 as the appellant had not produced

notified goods for the period from 17.09.20'16 to 30.09.2016 in September,

2016 and atso during the months of October, 2016 and November, 2016

foltowing due procedure of the said Rules. The appettant removed notified

l
a-.
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goods produced upto 16.09.20'16 within first two days from commencement of

the said period towards compliance with the condition under rule 10 of the

Rules.

2.3 The impugned order stated that as per Rute 10 of the Rutes, in case a

factory did not produce the notified goods during any continuous period of 15

days or more in a month, the duty catcutated on a proport'ionate basis shatt be

abated in respect of such period whereas in the present matter, the appettant

had produced notified goods from 01 .09.2016 to 16.09.2016, thus there was no

production continuously for 14 days only in the month of September, 2016 and

hence period prescribed for claiming abatement under Rule 10 of the Rutes was

not satisfied and therefore, the appettant was not etigibte for abatement of

duty of Rs. 21,21,005/- under Rute 10 of the Rutes.

3. The Show Cause Notice F.No. V/15-04/Prev/COM. LEVY/2016-17 dated

15.12.7016 issued by the Assistant Commissioner, Central Excise Division,

Junagadh wherein it was proposed to reject the ctaim for abatement of duty of

Rs.21 ,21 ,0051- for the month of September, 2016 under Rute '10 of the Rutes.

The above ment'ioned Show Cause Notice was adjudicated by the lower

adjudicating authority vide his impugned order wherein he reject the claim for

abatement of drrty of Rs. 21,2'l ,005/- for the month of September, 2016 under

Rute 10 of the Rutes fited by the appettant.

4. Be'ing aggrieved with the impugned order, the appettant preferred the

present appeal, inter-alia, on the following grounds:

$.,
The impugned OIO dated 05.01.2017 passed by the respondent is abuse

of proces:; of law inasmuch as the respondent has on identical facts in

the case of the appettant allowed abatement of duty and inspite of the

fact that there is no change of law appticable to facts of earlier

abatement orders and the facts leading to issuance of impugned Show

Cause Notice and the respondent disaltowed the ctaim of the appettant

for abaternent of duty. The appettant states that in the facts of the

present case, the conduct of respondent in issuing the impugned OIO

dated 05.01 .2017 is arbitrary and unreasonabte within the meaning of

Articte 14 and 19 of the Constitution of lndia apart from the fact that

the impugned Review Order is untenabte.

4

"IL1

1

2 Regarding whether the Appettant did not produced notified goods for a
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continuous period of 15 days or more or otherwise:

As far as tegatity of the OIO is concerned, it is submitted that Rute

10 of the said Rutes casts condition -

"in case a factorv did not oroduce the notified soods durino onv

continuous period of 15 dovs or more, the dutv calculated on o

DroDortionate bosis shall be obated in respect of such period

5 ^l-*U-/

2.1

2.2

2.3

[emphasis supptied]

The appettant stated that the provision does not state that non-

production shoutd be'within a month'as sought to be

contemplated by the respondent in the impugned OlO.

The inscription in para'l 1 of the impugned OIO that is hightighted

her einafter -

....as the said Rule 10 of the said Rules provides that in case a

fletorv did not oroduce the notified soods durins onv continuous

pe! iod of 15 davs or more in o month

is addition by the respondent in the statutory provisions which is

impermissibte and untenabte. The ptain language of the said Rul.es

teaves no room for interpretation that abatement of duty

conremplated under the Rules is pertaining to 15 days of non-

production in a Calendar Month. ln fact, the Appettant is confusing

assessment excise duty (emphasis supptied) which is on a monthty

basis and abatement of duty (emphasis supptied)as contemptated

in the said Rutes. lt is submitted that though both of these are

parts of assessment of excise duty, they are ent.irely different

propositions. S"
ln sr:pport of this contention, the appettant reties on decision of

Ld. Commissioner (Appeals), Rajkot in the case of C.C.E. &, C.,

Rajkot V/s. M/s Atut Kurmuri Pvt. Ltd. being Appeat No.

51 lEA?lR Jl201 1, Hon'bte Attahabad High Court in the case of

C.C.C.E. & S.T. V/s. Dharampal Satyapat Limited, reported at

2013 (9) fl/'l 77, Kamal KishorJarda Bhandar V/s. C.C.E. & S.T.,

Bhopal reported at 2015 (12) TMI '1488 - CESTAT New Dethi.

The appettant also put on record that present Rute 10 is

parimoteria with Rule '10 of the Pan Masata Packing Machines

(Capacity Determination and Coltection of Duty) Rutes, 2010

(hereinafter referred to as the'PMPM Rutes,), the retevant
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portion reproduced hereunder:

"Rule 10. Abatement in case of non-production of goods: ln case

factory did not produce the notified goods during any continuous

period of fifteen doys or more, the duty calculated on a

proportionote bosis sholl be aboted in respect of such period ....."

[emphasis supptied]

While interpreting the provisions of the said Rute 10 of the PMPM

Rules, Hon'bte High Courts and various co-ordinate benches of

Hon'ble CESTAT consistently hetd that non-production for the

period shoutd be for 15 days or more and the said non-production

period may fa[[ in two catendar month. The appeltant, therefore,

atsc relies on the fotlowing judgments -

(a) C.C.E. Vis. K.P. Pan Products Pvt. Ltd. Reported at 2013 (9)

fM771 - Attahabad High Court;

(b) a.C.E. & C, Nasik V/s. Prakash products reported at 201 1 (3)

TMI 1204 CESTATMumbai;

(c) R. G. Food products V/s. CCE, Dethi-l in Appeat No.

50462/2014-EX(DB) - CESTAT New Dethi;

2.4 The appettant further stated that in view of above referred facts

coupted with the respondent has atlowed abatement of duty to

the appettant in the eartier periods on identical facts and in view

of statutory provisions and also judiciat pronouncements as

obtarning on the present subject, the impugned 0lO is untenabte

and ctaim for abatement of excise duty of Rs.21,21,005/- is

requrred to be altowed.

Regarding whether grant of abatement and adjustment of the abatement

so granted against future tiabitity is permissible under Rule 10 of the said

Rutes:. S"

It is further atteged that grant of abatement and altowing adjustment of

the same in payment of Centrat Excise Duty tiabitity for the subsequent

period is nol permissible under Rute 10 of the said Rules and that the

appellant is required to file a ctaim of refund of the abated amount

which shoutd have been paid on merits and that there is nothing in the

said Rules to attow adjustment of abated amount against the duty

tiabitity for the other month and therefore, abatement order atlowing

\
6

3

/{
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adjustment of abated amount of Rs.22,30,800/- to the Respondent

against their duty tiabitity for the month of September 2016 is tegatty

incorrect. Against this, the Respondent submits that the said contention

of the Department is patently untenabte for the reasons stated herein

after:

3.1 As submitted hereinabove, the appettant did not produce the

notified goods during a continuous period of 14 days from

'17 .09.2016 to 30.1 1 .2016 and accordingty entitted to abatement

of duty on a proportionate basis for the period when the factory

was not producing notified goods. The atteged contention in the

impugned OIO is that abatement amounts to refund and,

therefore, the procedure for availing refund is required to be

fottowed. In this regard, it may be noted that the expression

"abatement" has not been defined anywhere in the Act or in the

Rutes. Therefore, the poputar or dictionary meaning of the said

expression is required to be looked into, which is as under -
. ln Black's Law D'ictionary, the term "abatement" has been

defined as a reduction, a decrease, or a diminution; the

suspension or cessation, in whote or in part, of a continuing

charge, such as rent. ln the context of tax, abatement has

been stated to be diminution or decrease in the amount of

tax imposed.

. ln the New Oxford Dictionary of English, "abatement" has

been defined as the ending, reduction or lessening of

something.

o ln the Dictionary of Engtish Language, "abatement" has

been defined as an amount abated, a deduction from the

futl amount of tax.

On the other hand, "refund" has been defined as to pay back

"money" to give or to put back. Tax abatement is ordinarily known

as reduction of or exemption from tax by a Government for a

specific period. A tax incentive is also stated to be a form of tax

abatement. Thus, the ordinary meaning of abatement is

reduction, diminution and, therefore, when the appellant is

entitted to abatement of duty, he is entitted to reduction of duty

to that extent and not refund thereof as is sought to be

7
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contended in the impugned OlO. lt would have been a different

matter if the ru[es prescribed for the manner in which abatement

has to be granted. However, in the absence of any rute in this

regard or any specific provision providing for the mode of avaiting

abatement, the course of action adopted by the appettant cannot

be said to be in violation of any rule or any provision of the Act.

As can be seen on a ptain reading of ruLe 10 of the Rutes, the

same merely provides that in case of factory which has not

produced the notified goods during a continuous period of fifteen

days or more, the duty catcutated on a proportionate basis sha[[

be abated in respect of such period. The abatement, however, 'is

subject to the condition stiputated in rule 10, namety that, the

manufacturer of such goods is required to fite an intimation to

that effect with the Deputy Commissioner of Centra[ Excise or the

Assistant Commissioner of Centra[ Excise as the case may be, with

a copy to the Superintendent of Central Excise, at teast three

working days prior to the commencement of such period, who on

receipt of such information, is required to direct seal.ing of att the

packrng machines available in the factory for the said period

undel the physicat supervision of Superintendent of Central

Excise, in the manner that these cannot be operated during the

said period. ln the case of present appe[lant, a[[ these conditions

are futfitled and atso not in dispute. Therefore, as stiputated

under rule 10 of the Rutes, the appettant is ent'itled to get

abatement catculated on a proportionate basis, which is required

to be abated against future duty tiabitity.

3.2 Further, the said Rute 10 does not make any stiputation about the

abatement having to be c[aimed by fiting an application,

therefore, atthough it does not impty anything to be contrary

either.

Whereas the Rule 9 of the said Rutes in its proviso stipulates that

"in cose the omount of duty so recalculated is less than the duty

paid lor the month, the bolonce shall be refunded to the

monulacturer by 20th doy of the following month."

When seen in the tight of this proviso, it ampty clear that when

the intention of the Government was that the amount shoutd be

refunded, an express provision was made therefore; in the said

,L\ 0
8
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Rute 10, there is no such provision, hence the said Rul,e l0

provides for abatement and the said abatement so determined

required to be adjusted against future tiabitity.

Regarding whether Appettant is required to file refund apptication

instead of ctaim for Abatement:

Against the a[legation as to the fiting of Refund Apptication instead of

ctaim for Abatement, the appeltant submits that present Rutes under

compounded levy scheme stipulate method, time and manner of

payment of duty, interest and penatty and same being a comprehensive

scheme in itsetf, the generat provis'ions of Centra[ Excise Act and Rules

stand excluded. This issue is considered by Hon'ble Supreme Court in the

case of Hans Steel Rotting Mitt vs. CCE, Chandigarh 201 1 (3) fMl 2 (5C) /

12011 (265t ELT 321 (SC)1, wherein 'it is hetd that the compounded levy

scheme is a separate scheme from the normal scheme for determination

of excise duty of goods manufactured. Rutes under compounded [evy

scheme stiputate method, time and manner of payment of duty, interest

and penatty and same being a comprehensive scheme in itsetf, the

general provisions of Central Excise Act and Rules stand exctuded. The

Hon'bte Supreme Court has further observed that the importing one

scheme of tax administration to a different scheme is not appropriate

and would disturb the smooth functioning of such unique scheme.

ln view of the Hon'bte Supreme Court's judgment, provisions of the

fiting of refund application under Section 11B of the Act

applicabte, therefore, attegation as to the faiture to file
Apptication is ittegat and liabte to be dropped at once.

is not

Refund

The appettant further stated that it is atso fortified in its contention in

view of fottowing decisions of Hon'bte High Court and various coordinate

Benches of CESTAT -

The Commissioner V/s. M/s. Thakkar Tobacco Products Pvt. Ltd.,

reported at 2015 (11)TMl 319 - Gujarat High Court;

M/s. Thakkar Tobacco Products Pvt. Ltd. & Vishnu Pouch

Packaging Pvt. Ltd. V/s. CCE., Ahmedabad - ll reported at 201 5

(2) T[\l 606 - CESTAT Ahmedabad;

I

4
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o M/s. Zest Packers Pvt. Ltd., & Unicorn Packers Pvt. Ltd. V/s.

CCE., Ahmedabad-ll reported at 2015 (8) TMI 25 - CESTAT

Ahmedabad;

. CCE. Bhopat V/s. M/s. JagdambayFtavours reported at 2016 (11)

TMI 104 - CESTAT New Delhi;

o M/s. Raja Pouches V/s. Commissioner of Centra[ Excise, Raipur

reported at 2016 (11)TMl 152 - CESTAT New Dethi.

Whether any appticat'ion required to be submitted to grant Abatement or

Refund under this Ru[es:

It is submitted that third timb of the impugned OIO about necessity to

fite separate refund apptication instead of app[ication for abatement is

squarety covered by decision of Hon'ble High Court of Gujarat reported

at The Commissioner V/s. M/s. Thakkar Tobacco Products Pvt. Ltd. ln

the sa'id decision, Hon'bte Gujarat High Court has specificatly rejected

contention of the Department that the assessee is required to file

separate refund apptication instead of application for abatement of

duty.

Further submitted that the assesse can suomotu take abatement and

adjust the same against future duty payment tiabitity, as the said Rute

10 does not debar from do'ing so. ln support of this submission the

appellant relies on judgment of Hon'ble Gujarat High Court in the case

of M/s. Thakkar Tobacco Products Pvt. Ltd.

The said decision is pronounced by Hon'bte Gujarat High Court which is

jurisdictionat High Court for alt Offices of Central Excise with'in Gujarat

State. ln view of Law of Precedence and principte of judiciat disciptine,

the OIO passed is abuse of process of taw as it is issued in utter disregard

to law laid down by Hon'bte Gujarat High Court. Therefore, also

impugned OIO required to be quashed and set aside.

6. The personal hearing in the matter was attended by Shri Jatin Mehta,

Advocate and Paresh V. Sheth, Advocate. They reiterated grounds of appeat;

that there are many judgements of the Hon'bte High Court & CESTAT on the

subject; that the then Commissioner (Appeats), Rajkot vide his Order-ln-Appeal

dated 30.01 .2012 in case ofM/s. Atu[ Kurmuri Pvt. Ltd., Metoda, Rajkot has

atready attowed such abatement and the Department has accepted that order;

that they would fite affidavit that neither DGCEI or Prevent'ive branch of the
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Commissionerate have found intimation fited by them as fake/wrong titt date;

that since our bonafide has been proved, we shoutd be atlowed to get

abatement as permitted under the Rules and as hetd by the High Courts &.

CESTAT and Commissioner (Appeats).

FINDINGS:

7. I have carefully gone through the facts of the case, the impugned order,

appeal memorandums and the written and oral submissions of the appettant.

The issue to be decided in this appeal 'is as to whether the abatement of duty

of Rs. 21 ,21 ,005/- for the ctosure of the factory from 17.09.2016 to 30.09.2016

for 14 days in the month of September,2016 under Rute10 of the Rutes

rejected by the lower adjudicating authority is correct or otherwise.

8. I find that the issue is retating to abatement of Central Excise duty as

defined under Ru[e 10 of the Rutes, which is re-produced betow for ready

reference:

10. Abotement in cose of non-production of goods - ln case a foctory did not

provided the monufacturer of such goods files an intimotion to this effect with the
Deputy Commissioner of Central Excise or the Assistont Commissioner of Centrol
Excise, as the case moy be, with a copy to the Superintendent of Centrol Excise, at
least three working days prior to the commencement of said period, who on receipt of
such intimotiDn sholl direct for seoling of oll the pocking machines avoiloble in the

foctory for the soid period under the physical supervision of Superintendent of Centrat
Excise, in the monner that the packing mochines so seoled cannot be operoted during
the said period :

Provided thot during such period, no manufocturing octiity, whotsoever, in respect of
notified goods shoi| be undertaken ond no removal of notified goods shatl be effected
by the manLtfacturer except that notified goods olready produced before the
commencement of soid period may be removed within first two days of the said
period:

Provided further thot when the manufocturer intends to restort his production of
notified goods, he shall inform to the Deputy Commissioner of Central Excise or the
/ssistont Comrnissioner of Centrat Excise, os the case moy be, of the date from which
he would restart production, whereupon the seol fixed on packing mochines would be
opened under the physicat supervision of Superintendent of Central Excise.

(Emphasis supptied)

8.1 The Rute is very c[ear, which stiputates that in case a factory did not

produce the notified goods durine anv continuous oeriod of fifteen davs or

more, the duty catcutated on a proportionate basis shatl be abated in respect

of such period. lt no where says continuous 15 days or more in a catendar

month but continuous period of 1 5 days or more.

,J

/,a

produce the notified eoods durinq onv continuous period of fifteen davs or more, the
dutv calculoted on a Droportionote basis shau be oboted in resDect of such DerjLd
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8.7 I find that. the contention of the adjudicating authority that they have

not produced the notified goods during continuous period of 15 days or more in

the month of September, 2016 as the product'ion took ptace from 01 .09.2016 to

16.09.2016 and no production took ptace continuously from 17.09.2016 to

30.09.2016 onty ror 14 days in the month of September, 2016. lt is on record

that packing machine of the appettant remained seated for the subsequent

month of October, 2016 and November, 2016. Therefore, the findings of the

lower adjudicating authority that no abatement is avaitabLe because non-

production took ptace continuously for '14 days onty in the month of September,

2016 and hence the period prescribed for ctaiming abatement under Rute 10 of

the Rules is not satisfied 'is totatty misptaced and misconceived as there is no

such words tike in a catendar month in Rute 10 of the Rutes. Here, the words 'in

a month' have been mentioned by the lower adjudicating authority on his own

without authority of law. Bare reading of the Ru[e 10 of the Rutes, shows that

the appettant is entitted to abatement provided there has been no production

in the factory for a continuous period of 15 days. The rule nowhere provides

that continuous non-production of excisable goods shoutd be during a given

calendar month. Admittedty in this case, there was no production in the

factory of the appettant from'17.09.2016 to 30.11.2016 for a continuous period

of more than 15 days and the onty singte FFS machine was sealed by the Range

Superintendent during the entire period. The finding of the lower adjud'icating

authority is without basis and beyond [aw.

8.3 ln this regard, I rety on Final Order in the case of Shree Ftavours Pvt.

Ltd. reported as 2014 (304) E.L.T. 441 (Tri. - Det.), wherein the Hon'bte

Tribunal hetd as under:

"4. We find that on the said issue, there are number of decisions of the Tribunat tavine
down that the Deriod of 1

4r"

davs c[oSure need not fatt within the same calendar month5

It is sufficient if the unit is ctosed for a contin uous eriod of 15 davs, irresDective of theD

fact that the said riod fatts within two catendar mon hs. One such reference can be
made to the Tribunat decision in the case of CCE, Bhopat v. Kaipan Pan Masata Pvt. Ltd.
reported in 2012 (285) E.L.r.296 (Tri. - Det.). As such we find no merits in the above
reasoninq of the Revenue. "

(Emphasis supptied)

8.4 The above order of the Hon'bte CESTAT has been affirmed by the

Hon'ble High Court of Punjab & Haryana reported as 2015 (321) E.L.T. A152 (P

& H). Therefore, I am of the considered view that the claim of the appellant

for abatement is futty justified under Rute 10 of the Rutes and the impugned

order is not tenable.
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8.5 I atso find that the lower adjudicating authority vide his impugned order

has.found that since the Department has preferred an appeal before the

Commissioner (Appeats), Rajkot against the abatement order perta'ining to

June, 2016, the appettant is not admissibte for adjustment of the same for the

duty tiabitity for the month of September, 2016 in terms of provisions of Rule

10 of the Rules and the appettant was required to fite refund c[aim of the

abated amount, which would have been dec'ided on merits and that there is

nothing in the said Rules to attow adjustment of abated amount against the

duty tiabitity for the month and therefore, the abatement order attowing

adjustment of the abated amount of Rs. 22,30,800/- against duty tiabitity for

September, 2016 was legatly incorrect.

8.6 I find that it is not in dispute that the factory was ctosed for more than

15 days from'18.06.2016 to 31.08.2016 and the required procedure of due

intimation of ctosure, seating and due intimation of re-opening had been

fottowed by the appettant. ln other words, it is not in dispute that att

requirements stipulated in Rute 10 of the said Rules were futfitted by the

appetlant. The said Rute l0 does not stiputate any where for filing of refund

ctaim to avai[ abatement of duty. Rute 9 of the said Rutes stipu[ates that "in

case the amount of duty so recalcutated is less than the duty paid for the

month, the batance shatt be refunded to the manufacturer by 20th day of the

fottowing month" whereas there is such provision in Rute 10 for abatement of

duty due to ctosure of the factory operation under the Rules.

8.7 Rute 10 of the Rules provides for abatement of duty catcu[ated on the

proportionate basis in case the factory does not produce notified goods during

any continuous period of fifteen days or more. However, such abatement is

subject to the conditions stiputated thereunder as referred to hereinabove.

0nce such conditions are satisfied, the assessee becomes entitted to

abatement of duty to the extent of the days the factory did not produce the

notified goods. On plain reading of Rute 10 of the Rutes, it is apparent that

white the same provides that duty calcutated on a proportionate basis shatt be

abated, it does not provide for any procedure for doing so. Rules 96Zq 96Z0

and 96ZP of the Central Excise Rules, 1944, which were atso compounded levy

scheme, there were express provisions for making an order of abatement by

the Commissioner whereas Rute 10 of the Rutes is s'ilent in this regard. Hence,

it can be inferred that the Government has consciously omitted to make such

provisions. ln absence of any specific provision for abatement, it cannot be said
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that the action of the appeltant is required to file refund ctaim under Section

11B of the Act instead of calcutating duty on a proportionate basis and setting

off the same against the duty payabte in the succeeding month, which is not

violative of the rutes, in any manner.

8.8 The issue of fiting refund of cta'im vis-i-vis abatement by passing order

has been decided by the Hon'ble Supreme Court in the case of Hans Steet

Rotting Mitl.s reported as 201 1 (265) ELT 321 (SC) wherein it has hetd that fiting

of refund ctaim by the respondent is not required as the compounded levy

scheme is a separate scheme from the normal scheme for determination of

excise duty of goods manufactured. Rules under compounded levy scheme

stipulate methoo, time and manner of payment of duty, interest and penatty

and same being a comprehensive scheme in itsetf, the general provisions of

Centra[ Excise Act and Rutes stand exctuded. The Hon'bte Supreme Court has

further observed that the importing one scheme of tax administration to a

different scheme is not appropriate and would disturb the smooth functioning

of such unique scheme.

8.9 I find that my above views are atso supported by decision of the Hon,bte

CESTAT in the case of M/s. Thakkar Tobacco Products Pvt. Ltd. reported as

2015 (328) E.1.T.473 (Tri. - Ahmd.) and duty uphetd by Hon'bte Gujarat High

Court reported as 2016 (332) E.L.T. 785 (Guj.). ln view of above, I find that the

appeltant is etigibte for the adjustment of abatement of duty as per order

dated 01 .09.2016 and the findings of the tower adjudicating authority not to

a[[ow such abatenlent are not [ega[ and proper.

9. ln view of above facts, findings and discussions, I set aside the impugned

order and atlow the appeat fited by the appettant.

:tffi Eam e$ *r r€'3rqrd ar ftqenr lqt-rd dtfi t ft-qT drdr t I

The appeat fited by the appettant is disposed of in above terms.
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