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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3lq{ 3q+d/ €T€ 3rT"s-{di rcgff/ rlFITs 3lr.c<, A'aq taqrd sJ6/ e-dF5t, iT +l-d / qrffrrR / ?Tltfftnfl adRr 3qtfAfud drfr

{fl :tter t qfra /

Arising out of above menlioned OIO issued by AdditionauJoint/Deputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

ST+ffiat & cffi 6t arrl (rE ci /Name&Address of the Appollant & Respondent :-

M/s Investment & Precision Castings Limited, Nari Road,, Bhavnagar 364 006, .,

gr t9r(3Tefr) t Eqfud 41S .qFd ffitud dft& d 3cTff qrftr+Ttl / clfufllr +' sffrr J,'fff, dlq-{ 6r F-dr tt/
Any person aggrieved by this Orderin-Appeal may file an appeal to the appropriale aulhority in the following way.

frar rFo ,idq iyrd ?f6 [{ F-crFr rfftc al{lfu6{ur * cfa }qld, Affiq sacrE 916 3rfuF-{fr ,1944 6T ET{T 358 +
r ta-rs Ea xfilff-{ff:1994 6t L'rr 86 + r,talrd ffifu4 1116 ff iI s6.t t u "

Appeal to Customs, Excise & SeNice Tar Appellale Tribunal under Section 358 of CEA. 1944 / Under Seclion 86 of lhe

Finance Act, 1994 an appeal lies to:

d,ft+r"r ryqrFd t FqF.F siff Frrd dE{r rf6, +-d[q riqiqa :16 lri +Ersr 3rffiq arqrfufllr fi G?]s ff6, ]Fd .nid ;

The special bench of Customs, Excise I SeNice Tax Appellate Tribunal of West Block No. 2, R-K. Puram, New Delhi in all

malters relating to classification and valualion.

jq+'a qk dd I(a) fi fifir 4T Jl{tEl * S.drrdr elq rrt 3dii *ff- ?fa. +-&! Fqa ?la -d Sdr4 l.rftffd " 
ryrft-f{q

(frEO fr qftEF ffi" ffB-6r, . qfrI, ;rd -fF=fi rdf, rFl"i rrrd-qd- 3...1r a'+ inll qrPE t/
To the West regional bench ol Customs, Exci3e & Seruice Tax Appellale Tribunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan,
AsaMa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

3]Iff-d}q- arqre.6{ur + sfffr 3iqld trl{d 6.i + Rq +d{ r.qr" eF6 (xfrd) ffii, 2001, + iiqfi 6 +' 3i rid Brntad 16\.
?-:n cTr EA-3 at arr cfu a a; '*t sra afi. I B;tF d rs t "5a r.d qA * x-:t fr6i r,qa ?.-+ 8r *rir "qrn dl Fra

.Itr aryqr rqr 4etar svn 5 "rro 
ql r!_i:FF. 5 qrt{ xqrr qr 50 FTI rcc + r"tdl 50 6ry xvr S- nfu+ * f sn{ r.OOOf

rc$. 5 OO0/- Ff$ nr|{ 10,000i xei r Bqifta aa rr+ St cF rdrF +t Qtifra't'e +T rrri'a, sEE: {ffirq
;qrqrft-+rq + efE-r + Ear6 rfrFar{ +, rF r Brft $ qtA-F6 er{ * d-+ za7r ?rt t@-f+-d +r F,Fc #m esqr arr qits ,

rafu; gre 6i ,I rard. iiE # :g snE- * 6rf,r ari*F srr paQ-a y#rq arqrqrrrur 4r srrsr Flrd F , era .nrarr (* niir) +
Rs Jrr}ed-q-r a'€rrr 500/. {cr ar Fttfta ?f* u.Jr frGr Fr4r t/

The appeal to the Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescdbed under Rule 6 of Cenkal
Excise (Appeal) Rules, 2001 and shall be accompanied against one whiclr at leasl should be accompanied by a fee )f Rs.

1,000/' Rs.50001, Rs.10.000/ where amounl o, duty demand/interesUpenalty/refund is upto 5 Lac., 5 Lac lo 50 Lac and
above 50 Lac respectively in the lorm of arossed bank drafl in favour of Assl. Registrar of branch of any nominated public

sector bank of the place whe.e the bench of any nominated public sector bank of lhe place where the bench of lhe Tribunal
is situated. Application made for granl of stay shall be accompanied by a fee of Rs. 500/-.

3rffiq;qrqlafilr * sxar 3iffd, Aad 3ififGqq, 1994 ffr ql{r 86i1) * gd+d n-dr6{ G{FcrA, 1994, + E{ff 9(1) * 6a
Fi]lft-d cc-r S.T. 5 it 

"rT 
cfui C fi dr €+i?t ca rs* spr ffis :nlsr * fidq 3{+f, 6t ,r$' dt, 3Fft cfr fiFr ji {i6ra 6t

(5fJi + (.6 cfr rnrFiJ EH srftq 3it{ ad$ t {n t qa r'* qfi t sFr, TdT d-Er6{ ff fli4 ,eqls fi airr :itr Jnqr qqr
qaiaT. qr' 5 drq qr rFS {F, 5 drs Fqq qr 50 drq {cq afi Jqtn 50 Ers d\T\. t 3{fufi t al sE{ 10oo/- rs}, 5,000/-
ai,, 3nry. 10 000/ *qt +r Euifoa r,r e-q dt qF FFra F r trqiffa ?!-+ 6r rJr{a, TEtu ror&q aFx't-rm & erqr 6
rrnr+ rftrcn + .rp s Gd sn srdH etr 4 $+ adm ,rft tqrB-d a* g.ce aim f+qr ar*' qf*\. r FEfuf, FFc 6l !ryarF,
*i 6r rs rnor C' frdT nGr. ;rdi ffid 3{dlffq ilrcfuflnr 61 lrrcr Rra-e L errra :,ret (d sn+rf A Ac liifr{-q{ * {Fr
5001 .qs +T Arrift-d rJ6 qJTr 6[dT 6]rn t/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994. to the Appellate Tribunal Shatl be filed in

3]fr-f, 3{rest {iEqI (order-tn-Appeal No.):
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(i)

(ii)

(c)
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,

E.d JfiBqa, 1994 *r irRr 86 +r Jc-r.-R]3l (2) (d (2A) S 3iBrtf, rJ fi 4S 3,{rf,, ffl6{ G-{s-drdt, 1994 + frff 9(2) ('d
9(2A) + dd Flift-a cqr S.T.-7 ii Er Finlt r.d-rs$ sFr 3iE6a, i-frq r.ql( fl6 .]rrrrr 3irrFEr (:r{to), tdq r.sra rrs
aErir cli? j-.?9 & sFq- rpr+ **, {J7e E -rF c? qJ,rFrl cra- 

"dFr 
fr rnq-r zam .{<r[& }I -qed i-ri' Irqrr #"

,!z ,r+l SdEr d strtq ;q-qf,'+{Ur EI j{r}.a dj F'a ar Fh'2a aa }?ei 8r c.fr sT Frrr ri rr*ra +rJr ir:t- I /

The appeal under sub seciion (2) and (2A) of llre section 86 lhe Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule 9 (2) & 9(2A) oi the Service Tax Rules, 1994 and shall be accompanied by a copy of o.der of Commissioner
Central Excise or Commjssioner, Central Excise (Appeals) (one of which shali be a cenified copy) and copy of the order
passed by the Commissioner authorizing ihe Assislant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeai before the Appellale Tribunal.

*ffT T.$, e;A-4 5.rrd ef6 lii trd,]6{ 3rffiq crftfllT (C-€t") * cfa 3rfti + rrnfr fi 4;frq rrqE {6 }'ftfi{n i9a4 6r
rrRT 35!$ + r fd, si # ftd-q:rt)frqq. 1994 *r qRT s3 * Jid,fa ddr6{ +l eS aFI *r 4+ A ri:,ra', * cfi }ffiq
clfofitlr t'}t"d {ai sEq tq'r{ !16/tsT 6{ ffiq } 10 cFlra (10"/") 6{ 6r?r r+ Eaiar faarfaa t, qr *drar, ra *-ee gai-ar
ffia' t, +r T4aET Rqr fl(, qid l{ {q rnn i ri Ji-a sxr fu d? sr& JiiFd aq irftr E€ cris rcq * llfun a i}r

i;fiq ricra eFa I|{ d-EI6{ + s rfd rra foq ac ra. t fi-q uE? t
(i) t-'r' I I tsl + IF4:r rFff
(ii) +rid rar 6t dt :rf urra ffit
(iiD iEi. sFT fr-{srmff + B-{ff 6 t yafa tq 164'
- <qt ffi Fs rrm + vraura ffiq ({. 2) }Qft4n 2014 + $TcT t E& ffi 3r.ffiq qIMt * €al1 Bsrx{tf,
FFra 3rS r.{ 3rqlm +l ar"l ff dnt/

For an appeai 10 be filed before the CESTAT, under Seclion 35F of lhe Central Excise Acl, 1944 which is also made

applicable lo Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal againsi ihis order shall lie belore lhe Tribunal

on payment of 10o/o of the duty demanded where duty or duty and penaity are in dispule, or penalty, where penally alone is io

dispute, provided lhe amount of pre-deposit payable wouJd be subiect to a ceiling oi Rs 10 Crores

Under Cenlral Excise and Service Tax,'Duty Demanded" shall include:
(i) amount deiermined under Seclion 11 D;

(ii) amount of erroneols Cenval Credit taken;

(ii') amounl payable under Rlile 6 of lhe Cenvat Credit Rules

- provided further thal the provisions ol lhls Seclion shall nol apply io the stay applicaiion and appeals pending before

any appellale aulhority prior to the commencemenl of the Finance (No.2) Act, 2014.

arra rren +i Sataro rriea :

Rovision application to Government ot lndia:

fs Ht?r ffr fdforoT qriifir ffifua ffrrd ri, ndrq raqrq qa 3rfuftun, 1994 6I rn{f 35EE + rrrq cff,6 + 3rr+d str{
ifa-q, arra ri+q, Tdtsr"T 3rI4'a{ a6rg h.a inEq, {rfr{s hinir, d?ff }i1}d, ff{d aq }'da, {is{ fir4. d51a"&-10001. dt
ifi-qr BraT ErliFr / -

A revision applicalion lies lo the Under Secretary. to lhe Government of lndia, Revision Application Unil, l,4inistry of Finance
Depanmenl of Revenue 4th Fioor, Jeevan Deep Building, Parliamenl Street, New De|hr,110001. under Seclion 35EE of lhe
CEA 1944 in respect of lhe following case, governed by first provrso lo sub sectron (1) of Section 358 ibidl

qfi Erq * GF=S {fqra + nFn +i rri t+sm ia t nra 6t i6S sr{qe t risR {6 S cl[rTrd + ahrd qT ffi 3lFr sr{sri qr

ful Grtr ''a rgr'- {d t +II rgr r., "pirra + cI{E ,r f&+ s.ir 7rf, ii sr rgrrsr * ard + qEF{TUr 6 et{E H rTEr T
fucT arg.r ?rd e r,,ii q /}qra s srra e t;

Ln case of:ny loss of g;ods, where the loss occurs in lransit from a factory lo a warehouse or to anolher tactory or from one
warehouse lo another during the course of processing of lhe goods in a warehouse or 1n storage whether in a factory or in a

mrd t dET HI {lof qT- Sr +l fua m B Ta * Eq"tur r cqiFd 6.d ard q'{ }.{t 45 d#q riql( Tcfi n g. (ftt-4 e
FrFd i. f rra s r.r-, E-tr rE sr e', +i ?"r, fi rd tr ,

ln case of rebale of duty of excise on goods exporled lo any counlry or lerrilory outside lndia of on excisable malerial used in

lhe manufaclure of lhe goods which are exponed io any country or lerritory outside lndia.

qfa r.ql( ll-6 6r Trrdrd t+q Rdl rn{i{ * srf,{ iwd qr 
Wr;{ +} rm fua F+qFrql tr /

ln case of goods exported oulside lndia export to Nepal or Bhulan, withoui paymeni of duty.

aA9, Jiora, + J:vtza ?ln+ + }q'rr r" i"r "fl r{at ssR tF,r*Es .'a atr+,;daF q?tr];fi } Tar rr-q f 463lt: r'g

i.-r, 1 *.*- 11d61 1-aarr ff- :'E+os t 2). 1998 tr rr-r 109 F earr F-q. ff -* r-rs r-trer EFTE9 or 5r d" .o

qTIIA EFT nll II/
Credil of any duty allowed to be ulilized towards paymenl of excise duiy on final producis under the provisions of lhis Act or

lhe Rules made there under such order rs passed by the Commissioner (Appeals) on or after, the date appointed under Sec.

109 of the Finance (N0.2) Acr, 1998

3!t4a 3rri{d'6I E} efrqi c.If, ri€qr EA-8 ff Gr Sl 6;ffq r.crad ?liq (ns,.{) ft-{ffrrdl, 2001, t G-{ff I t rf,,h faEfAFc t.
s€ 3neT t TiislT t 3 sr6t r ,td €'r dr$ qri6(. rq{r4a vraqi * atq { rira{ 4:i{re grtrr fi d sFqi i{.4 Sr 3rfr'
sifrqr Fl:, A aafis r.Tq er+ l,tufiEF 19448 ur4 i5 EE + Ta: ?nri'iri tr€ fr r{{ri } F]*a & JhrJ TR6 8rc?
qarF *l Fr* ura-s / -

The above applic;tion shall be rnade ln duplicale in Form No. EA-8 as speclfied under Rule, I of Central Excise (Appeals)

Rules, 2001 within 3 months from the date on whrch lhe order sought to be appealed againsl ls communicaled and shall be

a.companied by two copies each of the OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR 6 Challan

evidencing paymenl of prescribed fee as prescribed under Seclion 35 EE of CEA 1944, under [,{ajor Head of Account.

q-trflr ]{riad + $rq ffifud Fi]Iire era # ]rd'{n i /ra {rd- |

*d t+"a l]sa E6 drs 6qd qr 5+rt 6Jr ft a *qO'zool 6r s]7rara Bqr art vtr qfa Gid-tfr rfiq r.6 aro sqi t;qra dt d
Frr' 1000 , !F 8l.rrdn Bqr ,rn,

The revision appIication shatl be accompanied by a fee of Rs. 2001 where the amount involved in Rupees One Lac or less

and Rs 1000/ where lhe amounl involved is mole ihan Rupees One Lac.

qla tF l{ra:r d frts ffi r-erf Fr m'rder a -t q.t+ .rd r?r_ + t] erF an lorra '.rriq ar, p E-q_ rra, .n?, iE a.tq +
ai 6, er f +o- -a1 *ra F dr, r, fr- ,ur}r? "iir{-r FrrD:m H -q rlra r Fifq Frep 6l r+ .rrde }-ql r{ i /

ln cdse, rt the order covers valous numbers of order in Oaglnal. fee for each O.l.O should be paid in the aforesaid manner.

not withstanding lhe fact thal the one appeal to the Appellant Tribunal or lhe one application to the Central Govt. As the case

may be, is filled to avoid scriptoria work if excising Rs I lakh fee of Rs. 100/_ for ea.h

q2irglnfoa qrqrcrq qis r.trlF-{q, 1975, * }asfr I t 3:.a€r{ {d 3ne?r rE Frad }'rhr ST efr tr{ FFriftd 6.50 $Ti Fr

arqrnrrr aT-d; Lfu-c +n Erar afdq /

One copy'of appiicatron or O lO. as rhe case may be, and the order of lhe adjudicaiing aulhority shall bear a courl fee slamp

of Rs. 6.50 as prescribed under Schedule-l in lerms of the Courl Fee Act,1975 as amended.

fr-Fr ?ri6. 6dq 5acrd ?1 6 cq F"qrfr{ 3{cHl-a ;qrqrB-6{'rT (+rf E1*) 1i;t4rel- ff', 1982 t 4Frd q{ 3l;q {iEftrd frrFdi +i
sffii rca ao Grr{' s rt 3i rqra Ft'+' ?nT 7lu 6l '
Attention is also inviled to lhe rules covering these and other related matlers conlained in the Cusloms Excise and Service

Appellale Tribunal (Procedure) Rules, 1982.

3Eq 3r+r&q qiMl 4t 3{rd Erfu€ 6at' t tiEfrrd <rq+. fuqa lii{ "lfi-frf,fi cE€rr;i * fr\' 3$fl:ff Exn?fu ndFrt
www.cbec.gov.in +l As {+A t r /
For lhe et;borale, detarled and latest provisions relating to frling of appeal to lhe higher appellate authotily, lhe appellant may

reler lo tne Depdrlmenlal websile www cbe( go/.in
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A No V2l136/BVR/2016

:: ORDER IN APPEAL ::

M/s. Investment & Precision Castings Ltd., Nari Road, Bhavnagar,

Gujarat - 364 006 (hereinafter referred to as "the appellant") filed this appeal

against Order-In-Original No.BHV-EXCUS-000-JC-31-2016-t7 dated

16.09.2016 (hereinafter referred to as'the impugned order') passed by the

loint Commissioner, Central Excise, Bhavnagar (hereinafter referred to as'the

lower adjudicating authority').

2. Briefly stated the facts of the case are that Audit pointed out that the

appellant had wrongly availed Cenvat credit on input services of Rs.

12,L5,708/- in respect of Windmills during the period from 01.04.2008 to

31.03.2012, as Windmills were situated at far away places near Porbander and

Dwarka and hence, Cenvat credit not admissible as per Rule 2(l) of the Cenvat

Credit Rules, 2004 (hereinafter referred to as "the Rules"). It was also pointed

out that the appellant had failed to produce copies of the invoices on the

basis of which they had availed disputed Cenvat credit and therefore they

contravened provisions of Rule 9 of the Rules. Show Cause Notice issued was

confirmed demanding Cenvat credit of Rs. 12,15,708/- under Rule 14 of the

Rules, read with provisions of Sub-section 4 of Section 11A of the Central

Excise Act, 1944 (hereinafter referred to as "the Act") along with interest and

imposing penalty of Rs. 12,15,708/- under Rule 15(2) of the Rules read with

Section 11AC of the Act.

3. Being aggrieved with the impugned order the appellant preferred

appeal, inter alia, contending that the lower adjudicating authority has erred

in denying Cenvat credit on maintenance / repair charges of Windmills and

invoking the extended period of demand; as also by imposing penalty of Rs.

L2,15,708/- under Section 11AC of the Act read with Rule 15(2) of the Rules.

4. Personal hearing in the matter was attended by Shri Gaurang Sanghvi,

Chartered Accountant wherein he reiterated the grounds made in the Appeal

Memorandum and submitted compilation of case laws including of the Hon'ble

High Court of Bombay in the case of M/s. Endurance Technologies Pvt. Ltd.;

that there was no ground to invoke suppression of facts, as all records had

been audited, statutory returns filed and therefore no penalty under Section

1 1AC of the Act could be imposed. He also submitted a paper book containing

further written s

was also sent

u bm issions case la documents. Personal hearing notice

-l(L

to the Departyn er, none appeared from the
t'b

department side.
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(iii) in or in relation to the man

A No. V2l1 36/BVRr/2016

I products and clearance of final products

fr

4.1 In written PH submission, he submitted that the lower adjudicating

authority has failed to appreciate that input under consideration was

power/electricity, which was needed by the appellant for the purpose of

manufacture of excisable product; that expenses made to maintain and

sustain such power/electricity source, i.e. Windmills has to be considered as

input service; that maintenance and repairs services of windmills have been

held as input service by several judicial authorities and they fall within the

inclusive definition of Rule 2(l) of the Cenvat Credit Rules 2004.

4.3 Regarding the second ground for denial of cenvat credit for non -

submission of relevant tax invoices, the appellant contended that at para 1.4

& 2.1 of the impugned order and from the statement & bills submitted by

them indicated that the relevant invoices were supplied; that the electricity

units consumed by the appellant was far greater than the number of units

generated by windmills and hence there was no question of the appellant

selling the power generated by Windmills; that presumption drawn by the

lower adjudicating authority is contrary to the facts on record; that the entire

electricity was transmitted through the transmission mechanism and

infrastructure set up by the Government; that electricity/power is abstract and

power could only be identified in terms of units; that since the power

generated at windmills is transmitted through governmental agencies and

infrastructure, claim for Cenvat credit cannot be denied; that as per the

agreement with the government, the power generated by Windmills would be

transferred to a common grid and the appellant in turn got credit set off

against the units so consumed by it; that power/electricity consumed by the

appellant at the factory was power/electricity used for the manufacturing of

the excisable products; that observations of the lower adjudicating authority

that the power/electricity generated at Windmills was not being consumed

fully and being sold is a presumption, as they have consumed more

power/units than that generated by Windmills. WS----

4.4 The appellant referred to the definition of the input services as provided

under Rule 2(l) of the Rules, which is reproduced under:- '

"lnput service" means any service-

(i) used by provider of taxable service for providing an output service; or

(ii) used by the manufacturer, whether directly or indirectly,

r?i1 iii.

up to the place of removaL-'i'

Page 4 of l'l



A No. V2l136/BVR/2016

modernization,

,t

4.4.1 Relying upon the definition the appellant submitted that the

interpretation of the department that the cenvat credit for input services in

the case of manufacturing would be available to the manufacturer only if the

same was used in the factory premises i.e. up to the place of removal was

incorrect; that inference drawn by the department regarding the phrase "upto

the place of removal" would be applicable to both "clearance of final products"

and to ,' manufacture of final products"; that this interpretation by the

Department is erroneous, as the said Rule uses phrases "in or in relation to"

and at the end of the phrase "manufacturing of final products" is used; that

would mean that in terms of the rules of interpretation "up to the place of

removal" would apply only to "clearance of final products" and not to the

earlier limb being "manufacturer of final product"; that this interpretation is

supported by the fact that the word "Input Service" stands qualified by the

words 
..any service" and consequently legislature intended to ascribe a broad

and exhaustive meaning to the definition of Input services.

4.5 The appellant also submitted that the definition of "input service" as per

Rule 2(l) of the Rules, consisted of three categories of services, the first

category, covers services which are directly or indirectly used in or in relation

to the manufacture of final products, second category, covers the services

which are used for clearance of the final products up to the place of removal

and third category, includes services namely;

(a) Services used in relation to setting UF,

renovation or rePairs of a factorY,

(b) Services used in an office relating to such factory,

(c) Services like advertisement or sale promotion, market research,

storage up to the place of removal, procurement of inputs,

(d) Activities relating to business such as, accounting, auditing,

financing, recruitment and quality control, coaching and training, computer

networking, credit relating, share registry and security, inward

transportation of inputs or capital goods and outward transportation up to

the place of removal.

4.5.1 Relying upon above, the appellant has contended that the

definition of input service' not only covers services, which fall in the

substantial part, but also covers services, which were covered under the

inclusive paft of the definition; that charges paid for repairs and malntenance

of Windmills which generated electricity which were used by the Appellant in

the manufacture of its final products was covered under the first category part

of the definition of "input service"; that the services covered under the

iJ
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A No V2l136/BVRY2016

inclusive paft of the definition of input service were services which were

rendered prior to the commencement of manufacturing activity (such as

services for setting up, modernization, renovation or repairs of a factory), as

well as services rendered after the manufacture of final products (such as

advertisement, sales promotion, market research etc.) and included services

rendered in relation to business such as auditing, financing etc.; that the

substantive part of the definition "input service" covers services used directly

or indirectly in or in relation to the manufacture of final products, whereas the

inclusive part of the definition of "input service" covers various services used

in relation to the business of manufacturing the final products; that the

definition of "input service" is very wide and covers not only services, which

are directly or indirectly used in or in relation to the manufacture of final

products, but also includes various services used in relation to the business of

manufacture of final products; that unlike the definition of input as laid down

in Rule 2(k) of the Cenvat Credit Rules, 2004, which is restricted to the inputs

used directly or indirectly in or in relation to the manufacture of final products,

and qualified by the words "within the factory of production", the definition of

"input service" not only means services used direcfly or indirectly in or in

relation to manufacture of final products, but also includes services used in

relation to the business of manufacturing the final products; that in support of

their contention they relied upon para 8.3 of CBEC circular No. 97 dated

23/08/2007 under which CBEC has clarified that :-

"8.3 A doubt has been raised regarding admissibility of CENVAT credit on

service tax paid in respect of mobile phones. ln the Serv/ce Tax Credit Rules,

2002, it was prescribed that credit of service tax was admissibte only otl

telephone connection installed in the business premrses. A cta fication to this

effect was a/so rssued vide circular No. 59/B/2003-ST. dated 2A.6.2003, in the

context of the Service Tax Credit Rules, 2002. However. in the CENVAT Credit

Rules. 2004 no such condition has been prescribed. Therefore, w.e.f. 10.9.2004.

credit of service tax paid in respect of mobile telephone serylce /s admissibte.

provided the mobile phone is used for providing output sevice or used in or in

relation to manufacture of finished goods,

4.5.2 Relying upon above circular, the appellant submitted that credit

on mobile phone used for providing output service in relation to the

manufacture would be available to a manufacturer; that there is no mention

to the effect that the said mobile phone must be used within the factory

production premises; that mobile phone service is neither used in the

manufacture of final product nor it is specifically included in the definition of
input service nor it can be confined within the premise of factory of production,

' l-./
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even then, CBEC has interpreted the definition of input service widely so as to

cover not only the services specifically enumerated in the definition of input

service but also to cover all services which are used in relation to the business

of manufacturer of final product.

4.6 The appellant relied upon the following case laws in support of

their contention that Cenvat Credit on maintenance and repair of Windmills

was allowable to a manufacturer of excisable products;

(i) Endurance Technologies Pvt. Ltd. 2017(52)STR 361 - Mum-HC;

(iii) Deepak Ferti. & Petro. Corp Ltd 2013(32)STR532-Bom.

(iv) Maharashtra Seamless Ltd. 20t0(276) ELT 209 (Tri Mumbai)

(v) ZF Steering Gear (India) Ltd. 2015 (317) ELT 580-Tri-Mumbai-

The appellant submitted that the lower adjudicating authority has relied

upon the decision of the Hon'ble CESTAT in M/s. Rajshanti Metals & other cases

(supra) which is contrary to the ratio of the decision of the Hon'ble Mumbai

High Court in M/s. Endurance Technologies case supra.

4.7 The appellant submitted regarding invocation of the extended that

as per the provision of sub clause (a) of sub-section (1) of section 11A of the

Central Excise Officer has to issue the show cause notice within one year from

the relevant date where any recovery is to be made as per law; that sub-

section (4) to section 11A extends the time period from 1 year to 5 years; that

the extended period provided for vide sub-section (4) to section 11A can be

invoked only subject to the establishment of facts relating to fraud, collusion,

etc.; that the lower adjudicating authority at para 3.8 of the impugned order

has stated that since particulars of Cenvat credit are not detailed out in the

ER-1 return and the Cenvat credit availed by the appellant is wrongly availed

and the fact came to light only during audit by the department, the extended

period as provided in section 11A(4) is invokable is not proper and legal; that

as far as claim of Cenvat credit on Windmills was concerned the said claim has

been upheld by various judicial authorities including Hon'ble Mumbai High

Court in the case of M/s. Endurance Technology's case (supra) and hence it

could be stated that the claim of the appellant is correct; that the appellant

had been regularly filing ER-1 returns, showing therein all the details as so

prescribed under the Act; that it was not the case of lower adjudicating

authority that the appellant did not submit all the details as prescribed by the

law, but what the lower adjudicating authority has stated is that the details

submitted in the ER-1 and prescribed by the Act did not contain the nature

and the details of the cenvat credit availed by the appellanu that what has
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to be provided for in ER-1 returns is to be prescribed under the Act and rules

which had been approved by the legislature; that the decision of the Hon'ble

Kolkata CESTAT in the case of ITC Ltd - 2013 (291) ELT 377 in similar set

of facts struck down the invocation of the extended period

4.7.1 The appellant further submitted that the observation made in the

SCN and confirmed in the impugned order that the said claim of Cenvat credit

on Windmills came to light only during Audit carried out from 13th to 16th of

February of 20t2, is also contrary to the facts, there were 3 audits carried out

on prior dates and it cannot be said that the department was not aware of the

claim of the said Cenvat credit.

4.7.2 The appellant further submitted that neither in the SCN nor In the

impugned order it has been brought on record to establish that said claim of

Cenvat credit was based on fraud, collusion, willful-misstatements,

suppression of facts or contravention of any provision with an intent to evade

taxes; that the appellant placed reliance on the following decisions:-

(1)
(2)
(3)
(4)
(s)
(6)
(7)

Tamilnadu Housing Board
Pushpam Pharmaceuticals Co.

Jaiprakash Industries v. CCE

Surat Textiles Mills Ltd.
Elite Detectives Pvt. Ltd.
Damnet Chemicals Pvt. Ltd.
Naresh Kumar & Co Pvt. Ltd.

(1994) 74 ELr 9 (SC);
(199s) 78 ELT 401 (SC),
(2002) 146 ELT 481(SC),
(2004) 167 ELr 379(SC)
(2006) 4 STR 583;
(2007) 216 ELT 3 (SC); &
(201s) 37 STR 451 (Cal),

s")j--
4.8 The lower adjudicating authority vide Para 3.10 of the impugned

order has directly reached conclusion that the appellant has contravened the

provisions of Section 11AC, read with rule 15(2) of the CENVAT credit rules

making the appellant liable to penalty under the section; that the lower

adjudicating authority vide para 3.8 and para 3.9 of the impugned order has

alleged that the appellant has irregularly availed Cenvat Credit on the repairing

and maintenance of windmills by levying penalty of Rs.12,15,708/- under

Section 11AC of the Act, read with rule 15(2) of the CENVAT Credit Rules,

2004; that the lower adjudicating authority in the impugned order has not

clarified the sub clause under which the said penalty is being levied; that the

lower adjudicating authority at Para 3.1 has referred to "Intent to wrongly

avail" on the part of appellant, the appellant presumes that the penalty is

levied under sub-clause (a) to sub section (1) of the 11AC.
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4.8,1 The appellant placed reliance on the following decisions wherein

the various judicial fora have held that penalty under Section 78 of the Act,

which is para materia with Section 11AC of the Central Excise Act,1944 cannot

be levied in a routine manner without establishing that there was an intent to

evade taxes coupled with fraud, misstatement & willful suppression of facts.

o Pepsi Foods Ltd' (2010) 260 ELT 481 (SC),

. Singh Transporters eUD 27 STR 488 (Tri-Delhi),

o Landis + Gyr Ltd QO73) 42 GST 225 (T- Kol),

o New Allenberry Works (2014) 35 STR 544 (Tri-Delhi),

. In CCE, puducherry Commissionarate V/s Customs, Excise and Service Tax Appellate

Tribunal e0l4) 44 GST 182 (Madras),

o O.P. Sharma v. Union of India (2014) 36 STR 1258 (Allahabad),

. Indian Coffee Workers Co-op' Society Ltd. (2014) 45 GST 343 (Allah),

. Busy Bee (2015) 37 STR 932 (Madras)'

Findings

5. Ihave carefully gone through the facts of the case on record, the

impugned order, the grounds of appeal raised by the appellant in Appeal

memorandum, as well as oral and written submission made by them during

personal hearing.

5.1 The issue to be decided In the appeal is whether the impugned

order denying Cenvat credit of Service Tax paid on the services utilized for

installation of Windmills at far away places at Porbandar and Dwarka, is proper

or not.

5.2 As regards, denial of Cenvat credit of Service Tax paid for non-

submission of the relevant invoices by the lower adjudicating authority, I find

that it is not correct, inasmuch as at Para 2.1 of the impugned order it has

been, inter alia stated as follows :-

"2.1 The Noticee vide their letter dated 12.08.2013 submifted

their defence reply. The Noticee also submitted self attested copies of

the invoices No. 790220402, 790221408, 7902220835, 7902210840,

7902221259, 7902211271 and 303 under which they had taken

Cenvat credit to the tune of Rs. 84,47,478/- which were eaflier not

available due to modification wofu at their main office at the mateial

time."
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.'Lu'8. The appellant has availed Cenvat credit on Service Tax paid on

repairs and maintenance services utilized in relation to Windmills situated at

distant places from the registered factory premises of the appellant. The

contention of the adjudicating authority is that the services being utilized at a

distant place, hence Cenvat credit is not available to the appellant, whereas,

the appellant has submitted that the definition of input service'covers such

seryices, irrespective of the distance. I would like to examine, definition of

input service as defined under Rule 2(l) of the CCR, 2004 during the relevant

period which is produced below for ready reference:-

(t) "inout service" means anv service

(i) used by a provider of output service for
providing an output service; or

used by the manufacturer, whether
directlv or indirectlv, in or in retation

(ii)

to the manufacture of final products

and clearance of final products upto
the place of removat

and inctudes services used in retation to setting up, modernization,

renovation or repairs of a factory, premises of provider of output service or
an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the ptace of removal, procurement

of inputs, accounting, auditing, financing, recruitment and quality controt,
coaching and training, computer networking, credit rating, share registry,
security, business exhibition, [ega[ services, inward transportation of inputs
or capitat goods and outward transportation upto the place of removal;

IEmphasis supptied]

7.1 It is a undisputed fact that the generation of electricity is taking

place at Windmills at a place away from the factory and the electricity so

generated, is wheeled to the electricity grid, and then supplied at the

manufacturing unit of the appellant, as per agreed formulae, and that

electricity was utilized at the factory for manufacture of the final products of

the appellant. I find that the matter is no more res integra in view of the

decisions of the Hon'ble Bombay High Court in the case of M/s. Endurance

Technology Pvt. Ltd reported at20L7 (52) S.T.R,361 (Bom) and the Hon'ble

Larger Bench of CESTAT in the case of M/s. Parry Engg. & Electronics P Ltd

reported at 2015 (40) S.T.R.243 (Tri.-LB). I also find that there is no

restriction under Cenvat Credit Rules, 2004 that the services should be utilized

within the factory premises only.

7.2 I find that the lower adjudicating authority has relied upon the

decisions of the Hon'ble CESTAT in the cases of M/s. Asian Tubes Ltd.; M/s.

Rajhans Metal (P) Ltd. and M/s. Rajshanti Metats (p) Ltd. and M/s. Eilora Times

Ltd. for confirming demand. All these are judgments prlor to the judgment

of M/s. Parry Engg, & Electronics Pvt. Ltd. of larger bench of CESTAT and of

M/s. Endurance Technology Pvt. Ltd. by the Hon'ble High Court and hence the
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case laws referred to by the lower adjudicating authority cannot be made 3
(-'

applicable.

7.3 In light of above discussion and findings, I hold that the appellant

is eligible to take cenvat credit of service Tax on repairs and maintenance of

windmills even if situated at a distant place from the factory premises.

7.4 once cenvat credit on the maintenance and repairs of windmills

is allowed, demand of interest and imposition of penalties need to be set aside'

A.No. V2y136iBVR/2016

8.

allowed.

q.

9.

terms.

In view of above, the impugned order is set aside and appeal is

s{ffi3fr E-dnr d-$ fir rf 3Tq-fr *.r ftqdnr 3q-t+a at* t fuqr srdl t I

The appeal filed by the appellant stands disposed off in above

v
\t

Eqn
3ngff, (3r{ffi)

By R.P.A.D.

To,

Coov for information and necessarv action to

The Chief Commissioner, GST & Central Excise, Ahmedabad for his kind information

The Commissioner, GST & Central Excise, Bhavnagar.

The Joint Commissioner, GST & Central Excise, Bhavnagar.

The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.

Guard File.

1)

2)

3)

3)
4)

M/s. lnvestment
Castings Ltd.,

Bhavnagar,

Gujarat - 364 006

& Precision

Nari Road,
ddtr FdMrc trs TSu. mrfrrg frfrts,

art {ts,

efl?FIaR, 4.rflltl - 364 006.
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