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) Appesl No, VIR BYRZ0NT

:: ORDER IN APPEAL ::

Mis. Max Precision Bearings P Ltd, Junagadh-Veraval
Highway, 8-D, Near Koyli Railway Crossing, Shapur — 362 205, Dist
Junagadh (hereinafter referred to as ‘the appellant’) has filed the present
appeal against the Order-In-Onginal No. AC/JND/05/2016 dated 30.012 2016
(hereinafter referred to as ‘the impugned order’), passed by the Assistant
Commissioner, Central Excise, Division, Junagadh (hereinafter referred to as
“the lower adjudicating authority").

2. The brief facts of the case are that the appellant is registered
with Central Excise and it was revealed that they had availed Cenvat credit
of Re. 1,81.818/- on repair and maintenance of wind mills, even when the
windmills were situated outside the factory at a far distance place and the
said windmills could not be used in relation to manufacture or clearance of
final products whether directly, or indirectly.

21 Show Cause Notice F. No. VI/8(a)-113/EA-2000/AP-IV/14-15
dated 05.02.2016 covering period from June, 2012 to December 2015 was
izsued by the Assistant Commissioner, Circle-V, Audit-lil, Rajkot proposing
recovery of Cenvat Credit of Rs. 1 81,818/ under Rule 14 of the Cenvat
Credit Rules, 2004 (herein after referred to as “the CCR, 20047} read with
Section 11A(5) of the Central Excise Act, 1944 (hereinafter referred to as
“the Act")

TN

2.2 The said show cause notice was adjudicated by the lower
adjudicating authority. who disallowed Cenvat Credit of Rs. 1.81 818/
ordered to pay interest under Rule 14 of the CCR, 2004 read with Section
11AA of the Act and also imposed penailty of Rs. 90,910/- under Rule 15{2)
of the CCR, 2004 read with Section 11AC of the Act on the appellant.

3 Being aggrieved by the impugned order. the appelant
preferred the present appeal mainly on the following grounds:

(i) The demand of Cenvat credit confirmed under the Impugned
arder by the lower adjudicating authority is not correct: that he
failed to maintain judicial disciplineg by not following the
binding decision of Hon'ble Larger Bench of CESTAT in the
case of Parry Engg. & Electronics P. Litd. reported as 2015

g o
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4 Appeal Mo VIRZBVRENT

(40) S.TR. 243 (Tri. - LB); that the lower adjudicating
authority has travelled beyond the scope of Show Cause

Notice by unduly referring the provisions of capital goods.

(il That lower adjudicating authority placed reliance on the
judgments of Apex Courl in the case of Maruti Suzuki Ltd
reported as 2009(240) ELT 641(S.C.) and Gujarat Heavy
Chemicals Ltd., reported as 2011 (22) S.T.R. 610 (Guj.),
whereas these are no longer applicable now.

(il That lower adjudicating autharity placed few old judgments of
CESTAT, Ahmedabad like Rajhans Metals P. Ltd., Atul Auto
Limited, Ellora Times Ltd

Liv) Amendment has been made in definifion of “input service"
wef 01.04.2011 which makes no difference as far as
present issue is concerned, only change has been made in
the definition and ‘exclusion clause’ is incorporated, which
nas nothing to do with the issue in question.

{v) The SCN was issued on two grounds i.e. (1) windmill installed
outside factory premises, service could not qualify as ‘Input
Service. (2) as electricity generated is not received at the
appellant’s factory and hence Cenvat credit is not admissible.
These points have been directly answered by the Hon'ble
Larger Bench of CESTAT reported as 2015 (40) S T.R. 243
{Tri. LB} in favour of appellant

4. Personal hearing in the matter was held wherein Shri
Devashish K. Trivedi, Advocate reiterated grounds of appeal and
submitted that the issue has also been decided now by Hon'ble Bombay
High Court in Endurance Technelogy Pwt. Ltd and by Larger Bench of
CESTAT in the case of Pary Engineering & Electronics & other. that these
judgments though are for the pericd prior to 2011 amendment but
applicable in this case also as this does not fall under exclusion clause of
the Rule and SCN/ impugned order has not alleged any exclusion: that
distance of 300Kms is not relevant as long as services are utilized for
maintenance of windmills to provide electricity, which is issued in the

T el ';.f-"

' the appeal should be allowed in
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B fppad ho VERIBVRENT
view of above fact & legal position.
FINDINGS
5 | have carefully gone through the facts of the case, the

impugned order, the appeal memorandum and submission made during the
personal hearing. The issue to be decided in the present case s as to whether
the appellant was eligible for Cenvat credit of Service Tax paid by them on
maintenance and repairs of windmills, or otherwise.

B. | find that the appellant has availed Cenvat credit on service tax
paid on maintenance and repairs services utilized at the windmill. The windmill
is situated at far place from the registered premises of the appellant. The
contention of the Depariment is that the services being utilized at distance
place, such Cenvat credit was not available to the appellant. At the same time.
the appellant has pleaded that the definition of input service covers such
services. The definition of input service as defined under Rule 2(l) of the
CCR, 2004 during the period is produced below for ready reference:

{1} "input service” means any service, -

(i) used by a provider of output service for providing an
oufput service; or

{i) used by the manufaclurer, whether direclly or
mndirectly, in or in relation to the manufacture of final products and
clearance of final products upto the place of removai
and inciudes servicas used in relation to seffing up, modermization,
renovalion or repairs of a factory, premises of provider of oulpul
service or an office relsting to such faclory or premises,
adverlisement or sales promobion. market research, storage upto the
pltace of removal procurement of inputs accounting, audiing,
financing, recruitment and qualty conirol coaching and Iraining.
computer networking, credif rating, share registry, securily, business
axhibilion, ftegal services, inward transportation of inputs or capital
goods and outward transportation upto the place of removal

6.1 It is a fact that the generation of electricity is taking place at a
windmill at a place away from the factory and the electricity so generated, is
transferred to the electricity authorities, who in tumn, supplies electricity at the
manufacturing unit of the appellant as per agreed formulae which is utilized at
factory for manufacture of the final products of the appeliant. In view of these
facts, Cenvat credit on service tax paid on repairs and maintenance service of
wind mill is available as per rules stated above.

6.2 | find that the matter is no more res integra in view of the

B 7 i, 8
decisions of the Hon'ble High df;i‘ﬁmqbay in the case of Endurance
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Technology Pyt Ltd reported at 2017 (52) S.T.R. 361 (Bom) and Larger
Bench in the case of Parry Engg. & Electronics P Lid reported at 2015 (40)
S T.R. 243 (Tri-LB). | also find that there is no restriciion under Cenvat Credit
Rules, 2004 that the services should be utilized within factory premises only.

6.3 | find that the lower adjudicating authority has relied upan the
decision in the case of Maruti Suzuki Ltd Vs CCE, Delhi-lll as reporied at
2009 (240) EL.T. 641 (S.C.). On thig, | find that the dispute in the Maruti
case was relating to Cenvat credit on inputs used in generating electricity,
whereas in the case on hand, dispute is relating to Cenvat credit on input
services. Further, the part of electricity so generated was sold and wheeled
out to joint ventures and vendors by Maruti. Whereas, in the instant case
the wheeled energy is adjusted by PGVCL by giving set off in periodical
bills of the appeliant only. Also, the period covered in the above Maruti
case is from January, 2003 to March, 2004, whereas in the present case,
the period covered is from February, 2012 to December. 2015 The
definition of input service was amended in the year 2008, 2011 and 2012.
Therefore, the facts of the case on hand and that of Maruti Suzuki Ltd. are
different and hence, the case law relied upon by the lower adjudicating
authority is not justified at all

6.4 The lower adjudicating authority has also relied upon the
decision in the case of CCE Vs Gujarat Heavy Chemicals Ltd as reported
as 2011 (22) S.T.R. 610 (Guj.). | find that in the case of Gujarat Heavy
Chemicals Ltd. Hon'ble High Court disallowed Cenvat credit on security
services provided at residential quarters of their workers which had no
connection with manufacture of final products, Whereas. in the case on
hand until and unless the windmill is maintained, they cannot produce the
electricity and the electricity so generated from the said windmill has been
used to manufacture the final product of the appellant. Thus, electricity
received by the appellant has been used in manufacturing process and
thus, there is direct nexus. Therefore, the case law relied upen by the

lower adjudicating authority is not applicable in the instant case at all R T
Wf

T In hght of the above discussion, | hoid that the appellant is

eligible to take Cenvat credit on repair and maintenance sarvices on windmill

even if situated at a distant place._QOnce Cenvat credit is held to be legally
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tenable, levy of interest and imposition of penalty do not arise. Accordingly. |
set aside the impugned crder and allow the present appeal

RS IfwAT ZanT oot 1 7 Wi & e s Al @ e s
7.1 The appeal filed by the appellant is disposed of in above terms.
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By R.P.A.D.

To,
M/s. Max Precision Bearings P. Ltd,, | A80 oo faws i a
Junagadh-Veraval Highway,
' B-D, Near Koyli Ralway Crossing, fafaes, |
i Shapur - 362 205, Dist : Junagadh FAAE-4UET A, |
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1} The Chief Commissioner, GST & Central Excise. Ahmedabad Zone
Ahmedabad

2) The Commissioner, GST & Central Excise. Rajkot

3) The Assistant Commissioner, GST & Central Excise, Division — |, Rajkot

4) Guard File.
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