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Arising out of above menlioned OIO issued by AddilionauJoint/Deputy/Assislanl Commissioner, Central Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3Tffi & cffi 6r arq a'.i rrdT /Name&Address of the Appellants & Respondent :-

M/s KAP Axles P. Ltd., S. No. 98/1, PO Bamanbore - 363 520 Talika : Chotila, Dist -

Surendranagar.

fs vri (3im-fl d .qfud +tl eqBa ffidfud fiS * fi.{r{d eflrfirtt i clfu{;{ur i ssrT 3rqrd EI{{ F{ lrfi-dr t,
Any person aggrieved by this Order-in-Appeat may fite an ippeal to lhe appropriale aulhority in the following way.

frffr r!F6 .idrq racr{ rlF6 \.d +dr;F{ Jr{rdiq arqrfufivr + ctr 3rQd, tdfc ]-icE ga Afufrq-a .1944 fI iJRr 358 t
rrrra'r.s E-m 3rftfr{E:199a 8r qEr s6 i:rr4a ffifua wra fi f,r +r6:a t l/ -

Appeal to Customs, Excise & SeNice Tax Appellale Tribunal under Section 358 of CEA, 1944 / t nder Section 86 of lhe

Finance Act, 1994 an appeal lies lo:-

{rfr6{'r f{iTi * sRFrrd €$ ErFd ffFr 116', +{rq tflrfrd rJ.$ aii i-fifl :rffiq arqrfu+rq 6I Ertc fi6, i€ dfi i
z. :in" llqrr. 5 ffii, +i €r rrfr qGq l- '
The specEl bench ol Customs, Excise & Service Tax App€llate Tribunal of West Block No. 2, R.K. Puram, NeY{ Delhi in all

mallers relaliog lo classiticaton and valuation.

lqlt€ qn rld ltar f aaN ,rc xffi + r rdl r}c q:ir 3{{ii drffr r!6. iifitr 5frrq rF6 !?i tr{Ifi{ lrffiq rclfufl"r

ffrrlcl * qft'cs at-frq tf6.dl, , effiq f,. Tanrff lr{a :rsrat :rrrercri- 3('otq +l fi sril qrf6(' li

To lhe West regional bench of Customs, Excise & SeNice Tax Appellale Tribunal (CESTAT) at, 2d Floor, Bhaumali Bhawan,

Asarv.a Ahmedabad-3Eoo16 in case of appeals olher lhan as mentioned in para_ 1{a) above

lrffiq arqrQ-{'rsr i sa&r nftfr rsd 6ri + R! idq sicE rra (v{-fr) fr{,{rdtfi, 2ool, + fr{4 6 t nada Hqlkd Bq
,rt n* el-e +f si{ cftqt i rJ lfih oral qrfi(' I rf,i t Fl{ t +a v6 cfr i sEr' sa 

'flrd 
tlE 4l xia ,aqrJ fI Eia

]lR {rql zlqr Txfir. {cq 5 drE q] r{l 68, 5 rs 5qq qr 50 drs 6cq 16 SrtEr 50 ar{l 5qq € ${f6 A al fFrr: 1,000/-

{qA. s.oool- rft jrq-dr lo,o0ol 5qd 6r frtrlftd rffr ara 6I cft rfr.a +tl Adf{d rtfr 6I {,rdra, Iirifea vffdta
#ffi a to* + *t** rtsen t arq $ FEs fi sfrBffi cr{ i d-6 <{rrr arfr tori+1 t+ 1e tqm frq am qitt' t

fl.fiia gtqa ar rrran, ti 8I ::s nrsr i Ffat .rGq l-dr s{fud xffiq arqlft-fisl fi rnor Rra t r errra vrttr (€ 3i.j.0 t
frr' xrica-qr *-srrr soot rc!' m hqifrd F crfi {'ffl F}III u

The appeal lo the Appellate Tribunal shall be filed in quadruplicate in lorm EA-3 / as prsscribod under Rule 6 of Cenlral

Exciss (Appeal) Rules, 2OOl and shall be accompanied againsl one which al least should be accompanied by a fee ol Rs

1,000i- Rs.5OOO^, Rs.10,0OO/- where amount ol duly demand/interesl/penally/refund is uplo 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respectively in the lorm ot crossed bank drdft in lavour of Assl. Regislrar of branch oI any nominated public

seclor bank of lhe place where the bench of any nominated public seclor bank of lhe place whero lhe bench of lhe Tribunal

is situated. Appiicalion made for graol of slay shall be accompanled by a fee of Rs. 5001.

3rffiq arqrfufi{q S E{cr 3rQ-n, trrn 3rftF-qF, '1994 6l t{RI 86{1) + JiErtf, d-Er+t 1M, 1994, + ffua 9(1) t 6d

Etrift-a cc-{ s.T.-5 t qr{ cfuqt f fi ir Flni qd' tffh $rr B{ grirr } fucs nfr-d +r 44I E}, ,s$r cfr {rtr d {idri 6t
(rjot t ('fi sfr FnrFrd (|-fl ilft(') JiF i;rA t 6F t rr ('r cfi * qFr, 6r d-{r6{ t ei4 ,qra fi atrr 3+{ Farqr rrcl

idrar. wq s are qr rrs rq, s drs {cg cr 50 drq dqq iF6 JPli$ 50 drs lcq t :rfu6 t a} 6srl 1,000/- {ct, 5,000/'

t'rq *:ra to oool- l.rt sr frtirft-J am rra fi cfr EEra *'tt frdlftd ef6 *I :rrrari, Tiqfud Jr{-&q -dqrfofiur *r rn{n i,
F6ras rfrEri iarEtG.* $ sFi# ar{ i t6 rqRr f,rt tcif+-a f i' frw <im l+'qr aIiT fr( IF{E-fr irEa fi {zrdld
l'+ fi rg snql + arfl qrfrq ra rqfoa :rffiq fr snEr frrd t I rrrrra irlrr (€ 3n-fo * frq ir+64-q{ * flnr
SOO| lc\'fi hqlfi-d 116 iffr 6f it4r t/

The appeat under sub seclion (1) of Seclion 86 of the Finance Act, 1994, lo the Appellate Tribunal Shall be filed in

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) ol lhe Service Tax Rules, 1994, and Shall be accompanied by a

copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.

IOOO/- wheae the amounl of seNice tax & inleresl demanded E penally levied of Rs. 5 Lakhs oI less, Rs.50001 where the

amount of service tax & interesl demanded E penalty levied is more than five lakhs but not exceeding Rs. Fifiy Lakhs,

Rs.1O,00Ol where lhe amounl ol seryice lax & interest demanded & penally levied is more than fifty Lakhs rupees, in the

form of crossed bank draft in lavour of the Assislant Registrar ol lhe bench of nominated Public Sector Bank of tho place

where the b€nch ol Tribunal is siluated. / Application made lor granl ot stay shall be accompanied by a fee ol Rs.5001.
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:: ORDER IN APPEAL : :

The present appeal has been filed by M/s. KAP Axles Private Limited,

Survey No, 98/1, Bamanbore, Taluka - Chotila, Distt. Surendranagar (hereinafter

referred to as "the appellant") against Order-In-Original No. 17lSupdt./2016-17 dated

30.L2.2016 (hereinafter referred to as "the impugned orderJ issued by the

Superintendent, Central Excise, AR-Bamanbore (hereinafter referred to as "the lower

adjudicating authority").

2. The facts of the case are that the appellant had availed cenvat credit of

service tax paid on outward transpotation services used for transpoftation of their

finished goods from their factory, which is alleged to be not proper in view of definition

of "input service" as given at Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter

referred to as "the CCR") and the appellant had declared their factory gate as "place of

removal" and therefore, any services availed by the appellant after clearance of finished

goods beyond the place of removal is not an input service. Accordingly, Show Cause

Notices were issued from time to time to the appellant upto June-2015 for recovery of

wrongly availed cenvat credit along with interest under Rule 14 of the CCR, 2004 read

with Section 1lA/Section 11AA ofthe Central Excise Act, 1944 (hereinafter referred to

as "the Act") and imposition of penalty under Rule 15 of the CCR, 2004 read with

Section 11 AC of the Act. The then lower adjudicating authority vide Orders-In-Original

No. '16-28lDemandi2015-16 daled 14117.08.2015 confirmed duty and imposed penalty.

Being aggrieved with the said OIOs, the appellant preferred appeal before the then

Commissioner (Appeals), Rajkot and the then Commissioner (Appeals), Rajkot vide

Orders-In-Appeal No. BHV-EXCUS-000-APP-135-16-17 dated 27.09.2016 rejected the

appeal.

2.t Present Show Cause Notice bearing No. CE/BB/SCN-KAP/2013-14 dated

01.08.2016 for the period from July-2015 to March-2016 has been issued to the

appellant for recovery of wrongly availed cenvat credit along with interest under Rule

14 of the CCR, 2004 read with Section 11A/Section 11AA of the Act and imposition of

penalty under Rule 15 of the CCR, 2004 read with Section 11 AC of the Act, which was

confirmed vide impugned order by the lower adjudicating authority, who also imposed

penalty equivalent to the amount of cenvat credit so availed.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the grounds that the demand has been confirmed on the ground that

the transactions are not on F.o.R. basis; the findings of the adjudicating authority in

Page No. 3 of 12
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para 11 onwards is based on the presumptions and assumptions and is against the

clariflcations issued by CBEC vide Clrcular No. 988i 1212014 dated 20.t0.20L4 and also

against the documentary evidences produced before him. The documents produced

prove beyond doubt that the transactions are on F.O.R. basis; that copies of invoices

also clarify that the transactions are on F.O.R. basis and therefore in view of the law

settled, the order is liable to be set aside. The issue involves interpretation and

therefore, no penalty can be imposed.

4. Personal hearing in the matter was attended by Shri Paresh Sheth,

Advocate, who reiterated the grounds of appeal and submitted that they pay service tax

on GTA and also transpoftation cosU that the sale is on FOR basis.

Findinos:-

5. I have carefully gone through the facts of the case, the impugned order,

grounds of appeal and submissions made by appellant. The issue to be decided in the

present appeal is that whether the impugned order passed by the lower adjudicating

authority disallowing cenvat credit of service tax paid on outward transportation

charges is proper or otherwise.

6. It is a fact that the appellant had availed cenvat credit of service tax paid

on outward transpoftation services used for transportation of flnished goods from

factory gate, that means they were treating outward transpoftation service as input

service. Definition of "input service" as provided under Rule 2(l) of the CCR,2004 reads

as under:-

"(l) "input seruice" means any seruice.-

(i) used by a provider of taxable service for providing an output

serutce; or

(ii) whether directly or indirectly, in or in

relation to the manufacture of final products and clearance of

final products

and includes services used in relation to setting up, modernization, renovation

or repairs of a factory premises of provider oF output service or an office

relating to such factory or premises, adveftisement or sales promotion,

market research, storage upto the place of removal, procurement of inputs,

activities relating to business, such as accounting, auditing, financing,

recruitment and qua/ity control, coaching and training, computer networking,

4

t'\r'
i

\'

Page No.4 of 12



Appeal No: V2l25/BVR/2017

5

credit rating, share registry, and security, inward transpoftation of inputs or

caoital aoods and outward transoortation uoto the place of removal;'.

(Emphasis supplied)

6.i From the above, it is evident that "input service" means any senvice used

by the manufacturer, whether directly or indirectly, in or in relation to manufacture of

final products and clearance of final products upto the place of removal, with the

inclusions outward transpoftation upto the place of removal. It is, therefore, clear that

as per main clause - the service should be used by the manufacturer which has direct

or indirect relation with the manufacture of final products and clearance of final

products upto the place of removal and the inclusive clause restricts the outward

transpotation upto the place of removal only. As per the provisions of Section 4(3)(c)

of Central Excise Act, 1944, "place of removal" means a factory or any other place or

premises of productlon or manufacture of excisable goods; a warehouse or any other

place of premises wherein the excisable goods have been permitted to be stored

without payment of duty or a depot, premises of a consignment agent or any other

place or premises from where the excisable goods are to be sold.

6.2 I find that CBEC, New Delhi vide Circular No. 971812007-5T dated

23.08.2007 has clarified admissibility of Cenvat credit in respect of servlce tax paid on

goods transport by road. I would like to reproduce relevant text, which reads as under:

"(c) ISSUE: Up to what stage a manufacturer/consignor can take credit

on the seruice tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by the

CESTATin the case ofM/s GujaratAnbuja Cements Ltd. vs CCE, Ludhiana

[2007 (006) STR 0249 Tri-DJ. In this case, CESTAT has made the

fol lowing obseruations : -

The post sale transpott of manufactured goods is not an input for the

manufacturer/consignor. The two clauses in the definition of input

services' take care to clrcumscribe input credit by stating that service used

in relation to the clearance from the place of removal and service used for

outward transpoftation upto the place of removal are to be treated as

input seruice. The first clause does not mention transport service in

pafticular. The second clause restricts transpott service credit upto the

place of removal. When these two clauses are read tooether, it becomes

clear that transDort service credit cannot oo bevond transDott uoto the

place of removal. The two clauses, the one dealing with general provision
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and other dealing with a specific item, are not to be read disjundively so

as to bring about conflict to defeat the laws' scheme. The purpose of

interpretation is to find harmony and reconciliation among the various

provisions".

Similarly, in the case of M/s Ultratech Cements Ltd vs CCE Bhavnagar

2007-TOIL-429-CESTAT-AHM, it was held that after the final products are

cleared from the place of removal, there will be no scope of subsequent

use of service to be treated as input. The above obseruations and views

explain the scope of the relevant provisions clearly, conectly and in

accordance with the legal provisions. In conclusion, a manufacturer /
consignor can take credit on the seruice tax paid on outward transport of

goods up to the place of removal and not beyond that.

8.2 In this context, the phrase 'place of removal' needs determination

taking into account the facts of an individual case and the applicable

provisions. The phrase 'place of removal' has not been defined in CENVAT

Credit Rules. In terms of sub-rule (t) of rule 2 of the said rules, lf any

words or expressions are used in the CENVAT Credit Rules, 2004 and are

not defined therein but are defined in the Central Excise Act, 1944 or the

Finance Ad, 1994, they shall have the same meaning for the CENVAT

Credit Rules as assigned to them in those Acts. The phrase place of

removal' is defined under section 4 of the Central Excise Act, 1944. It

states that,-

"place of removal" means-

(0 a factory or any other place or premises of production or

manufacture of the excisable goods ;
(i0 a warehouse or any other place or premises wherein the excisable

goods have been permitted to be stored without payment of duty ;
(iii) a depot, premises of a consignment agent or any other place or

premises from where the excisable goods are to be sold afrer their

clearance from the factory; from where such goods are removed."

It is, therefore, clear that for a manufacturer /consignor, the eligibility

to avail credit of the seruice tax paid on the transportation during

removal of excisable goods would depend upon the place of removal as

per the definition. In case of a factory gate sale, sale from a non-duty

paid warehouse, or from a duty paid depot (from where the excisable

goods are solQ after their clearance from the factory), the determination

6 \"'
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of the place of removal' does not pose much problem. However, there

may be situdtions where the manufacturer /consignor may claim that the

sale has taken place at the destination point because in terms of the sale

contract/agreement (i) the ownership ofgoods and the propefty in the

goods remained with the seller of the goods till the delivery of the goods

in acceptable condition to the purchaser at his door step; (i0 the seller

bore the risk of loss of or damage to the goods during transit to the

destination; and (iii) the freight charges were an integral part of the price

of goods. In such cases, the credit of the serulce tax paid on the

transpoftation up to such place of sale would be admissible if it can be

established by the claimant ofsuch credit that the sale and the transfer of

property in goods (in terms of the definition as under section 2 of the

Central Excise Act, 1944 as also in terms of the provisions under the Sale

of Goods Act, 1930) occured at the said place. ".

6.3 The above circular was modified vide CBEC Circular No. 988 I L2 I 20L4 -
CX dated 20.L0.2014. The relevant para of said circular reads as under:

"4) Instances have come to notlce of the Board, where on the basis ofthe

claims of the manufacturer regarding freight charges or who bore the risk

of insurance, the place of removal was decided without asceftaining the

place where transfer of property in goods has taken place. This is a

deviation from the Board's circular and is also contrary to the legal

position on the subject.

5) It may be noted that there are very well laid rules regarding the time

when property in goods is transfered from the buyer to the seller in the

Sale of Goods Act , 1930 whlch has been referred at paragraph 1Z of the

Associated Strips Case (supra ) reproduced below for ease ofreference -

"17. Now we are to consider the facts of the present case as

to find out when did the transfer of possession of the goods

to the buyer occur or when did the property in the goods

pass from the seller to the buyer. Is it at the factory gate as

claimed by the appelant or is it at the place of the buyer as

alleged by the Revenue? In this connection it is necessary to

refer to certain provisions of the Sale of Goods Act, 1930.

Section 19 of the Sale of Goods Act provides that where

there is a contract for the sale of speciftc or ascertained

S7
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goods the property in them is transferred to the buyer at

such time as the parties to the contract intend it to be

transferred. Intention of the pafties are to be ascertained

with reference to the terms of the contrad, the conduct of

the pafties and the circumstances of the case. Unless a

different intention appears; the rules contained in Sections

20 to 24 are provisions for ascertainlng the intention of the

parties as to the time at which the property in the goods is

to pass to the buyer. Section 23 provides that where there is

a contract for the sale of unascertained or future goods by

description and goods of that description and in a deliverable

state are unconditionally appropriated to the contract, either

by the seller with the assent of the buyer or by the buyer

with the assent of the seller, the propefty in the goods

thereupon passes to the buyer. Such assent may be

expressed or implied and may be given either before or afrer

the appropriatron is made. Sub-section (2) of Section 23

further provides that wherq in pursuance of the contract,

the seller delivers the goods to the buyer or to a carier or

other bailee (whether named by the buyer or not) for the

purposes of transmission to the buyer, and does not reserue

the right of disposal, he is deemed to have unconditionally

appropriated the goods to the contract."

6) It is reiterated that the place of removal needs to be ascertained in

term of provisions of Central Excise Act, 1944 read with provisions of the

Sale of Goods Act, 1930. Paynent of transpo| inclusion of transpott

charges in value, payment of insurance or who bears the risk are not the

relevant considerations to asceftain the place of removal. The place where

sale has taken place or when the property in goods passes from the seller

to the buyer is the relevant consideration to determine the place of

removal.".

(Emphasis Supplied)

6.4 The harmonious reading of the above Circulars issued by CBEC on

availability of cenvat credit in respect of service tax paid on outward transportation

charges provides that such credit would be admissible only if the claimant establishes

that the sale and the transfer of property in goods (in terms of the definition as under

,\
n

\
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section 2 of the Central Excise Act, 1944 as also in terms of the provisions under the

Sale of Goods Act, 1930) occurred at the said place. The Circulars very categorically

sayf that the place where sale has taken place or when the properlry in goods passes

from the seller to the buyer is the relevant consideration to determine the place of

removal. The facts as to who paid to the transporter, who paid insurance premium or

who bears the risk are not the relevant factors to asceftain the place of removal but

when the title of the goods passes from seller to buyer as defined in Section 19 of the

Sale of Goods Act, 1930, which reads as under:-

19. Property passes when intended to pass.-

(1) Where there is a contract for the sale of specific or

ascertained goods the property in them is transfened to the

buyer at such time as the parties to the contract intend it to

be transfened.

(2) For the purpose of ascertaining the intention of the

pafties regard shall be had to the terms ofthe contract, the

conduct of the parties and the circumstances of the case.

6.5 In view of above provisions of the Sale of Goods Act, 1930, it is clear that

the title of the goods passes from seller to the buyer at such time as the parties to the

contract Intend it to be transferred. The intention is to be asceftained with reference to

the terms of the contract, the conduct of the padies and the circumstances of the case.

In the present case, the appellant has produced sample copies of invoices issued to

their buyers, lorry receipts, ledger account etc. to substantiate their claim that the

transactions were on F.O.R. basis and that they have satisfied the conditions stipulated

under the provisions of the Act. The scanned image of an Invoice No. 139 dated

14.07.2075 issued by the appellant to M/s. Madrass Auto Service, Kurnool (Andhra

Pradesh), is as under: -

$P--
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6,6 The invoice issued by the appellant mentioned "RATE ARE F.O.R.

DESTINATION", which implies that freight upto the destination is to be borne by the

appellant and it does not transpire that the ownership of the goods is transferred at the

doorstep of the buyer. The verification of invoices submitted by the appellant along with

appeal memorandum indicates that the invoices mention on body itself that "oUR

RESPONSIBILTry CEASES NO SOONER GOODS LEAVE OUR PREMISES". In view of

above, I have no reason to come to conclusion that the transfer of excisable goods has

not taken place at factory gate only. The above term on body of invoices determines

that the excisable goods passes from the seller to the buyer at factory gate only and

therefore I find that "place of removal" is the factory gate only and transactions cannot

be treated on F.o.R. basis. Thus, I hold that the sale of goods gets completed and the

ownership of the goods is transferred at the factory gate and therefore the place of

removal in the instant case is "factory gate" in terms of section 19 of the sale of Goods

Act, 1930.

6.7 The above documentary evidences sufficienfly prove that the appeilant

has not taken responsibility of the goods till it gets delivered at buyer's end. Thus, as

per para 5 of the Board's circular No. 9Bg I t2 I zot4 - cX dated 20.10.2014 and

nature of sale as envisaged in terms of the provisions of the central Excise Act, 1944

and in terms of the provisions of the sale of Goods Act, 1930 and therefore plea of

appellant requires to be rejected.

6.8 In view of above, I find that the claim of the appellant that their sales are

on F.o.R. destination basis is without any evidence produced by them. In absence of

any evidence, the appellant's claim that their sales were on F.o.R. basis cannot be

accepted and cenvat credit of service tax paid on outward transportation beyond

factory gate would not be admissible as held in the cases of Swastik Industries reported

as 2010 (19) s.T.R. 220 (Tri. - Der.) and vesuvious India Ltd. reported as 2014 (34)

S.T.R. 26 (Cal.).

6.9 The appeilant submitted that the issue has been setiled by the Hon,bre

cESrAT, Ahmedabad in their own case but failed to produce the same during personal

hearing on 72.70.2017 or till date. I rely on judgment of the Hon.ble supreme couft in
the case of Ispat Industries Limited reported as 2015 (324) ELT 670 (s.c.) wherein it

has been held that with effect from the Amendment Act of 28.09.1996, the place of
removal only has reference to places from which the manufacturer is to sell goods

manufactured by him, and can, in no circumstances, have reference to the place of
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delivery which may on facts, be the buyer's premises.

7. As regard to penalty, the appellant argued that the issue involved is with

regard to interpretation of law and therefore, no penalty can be imposed' It is a fact

that the appellant has not complied with the conditions and safeguards prescribed in

CBEC Circulars dated 23.08.2007 and dated 20.t0.2014. The invoices produced by the

appellant do not provide any cogent evidence with regard to sale and transfer of goods

as the copy of invoices provided itself suggests that the sale is taken place at factory

gate only. The appellant has grossly contravened the provisions of Cenvat Credit Rules,

2004 and are liable for mandatory penalty under Rule 15 of the CCR. I, therefore, in

agreement with the views of the adjudicating authority and uphold the penalty imposed

also.

8. In view of the above, I reject the present appeal and uphold the

impugned order in toto.

c-t grffrrdt r.arr il$ fi rr$ 3r+d ar Bqcnr gr{trd at+ t fuqr srdl tt

8.1 The appeal filed by the appellant stands disposed off in above terms.
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Bv Reod. Post AD.

To,

M/s. KAP Axles Private Limited,

Survey No. 98/1, Bamanbore,

Taluka - Chotila, Distt. Surendranagar

fr. ar('fr 3re*s cr{fu frE-E,

s{ d. qzir, qrfrurqt{,

61-551-dfuar,fEF^r+-i-ql;q-44{

Copy to:
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2, The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.

3. The Assistant Commissioner, GST & Central Excise Division, Surendranagar.

4. Guard File.
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