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:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. KAP Axles Private Limited,
Survey No. 98/1, Bamanbore, Taluka — Chotila, Distt. Surendranagar (hereinafter
referred to as "the appellant”) against Order-In-Original No. 17/Supdt./2016-17 dated
30.12.2016 (hereinafter referred to as “the impugned order”) issued by the
Superintendent, Central Excise, AR-Bamanbore (hereinafter referred to as “the lower
adjudicating authority™).

2. The facts of the case are that the appellant had availed cenvat credit of
service tax paid on gutward transportation services used for transportation of their
finished goods from their factory, which is alleged to be not proper in view of definition
of "input service” as given at Rule 2(1) of the Cenvat Credit Rules, 2004 (hereinafter
referred to as "the CCR") and the appellant had declared their factory gate as "place of
removal” and therefore, any services avalled by the appellant after clearance of finished
goods beyond the place of removal Is not an input service. Accordingly, Show Cause
Notices were issued from time to time to the appellant upto June-2015 for recovery of
wrongly availed cenvat credit along with interest under Rule 14 of the CCR, 2004 read
with Section 11A/Section 11AA of the Central Excise Act, 1944 (hereinafter referred to
as "the Act") and imposition of penalty under Rule 15 of the CCR, 2004 read with
Section 11 AC of the Act. The then lower adjudicating authority vide Orders-In-Original
No. 16-28/Demand/2015-16 dated 14/17.08.2015 confirmed duty and imposed penalty.
Being aggrieved with the said OIO0s, the appellant preferred appeal before the then
Commissioner (Appeals), Rajkot and the then Commissioner (Appeals), Rajkot vide
Orders-In-Appeal No. BHV-EXCUS-000-APP-135-16-17 dated 27.09.2016 rejected the

appeal, .
ﬂvl"f_- =

2.1 Present Show Cause Notice bearing No. CE/BB/SCN-KAP/2013-14 dated
01.08.2016 for the period from July-2015 to March-2016 has been issued to the
appellant for recovery of wrongly availed cenvat credit along with interest under Rule

14 of the CCR, 2004 read with Section 11A/Section 11AA of the Act and imposition of

penalty under Rule 15 of the CCR, 2004 read with Section 11 AC of the Act, which was
confirmed vide impugned order by the lower adjudicating authority, who also imposed

penalty equivalent to the amount of cenvat credit so availed,

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal on the grounds that the demand has been confirmed on the ground that
the transactions are not on F.O.R. basis; the findings of the adjudicating authority in

Fage Ma 3ol 13
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para 11 onwards is based on the presumptions and assumptions and is against the
clarifications issued by CBEC vide Circular No. 988/12/2014 dated 20.10.2014 and also
against the documentary evidences produced before him. The documents produced
prove beyond doubt that the transactions are on F.O.R. basis; that copies of invoices
also clarify that the transactions are on F.O.R. basis and therefore in view of the law
settled, the order is liable to be set aside. The issue involves interpretation and
therefore, no penalty can be imposed.

4, Personal hearing in the matter was attended by Shri Paresh Sheth,
Advocate, who reiterated the grounds of appeal and submitted that they pay service tax
on GTA and also transportation cost; that the sale is on FOR basis,

Findings:-

5. I have carefully gone through the facts of the case, the impugned order,
grounds of appeal and submissions made by appellant. The issue to be decided in the
present appeal is that whether the impugned order passed by the lower adjudicating
authority disallowing cenvat credit of service tax paid on outward transportation
charges Is proper or otherwise.

6. It is a fact that the appellant had availed cenvat credit of service tax paid
on outward transportation services used for transportation of finished goods from
factory gate, that means they were treating outward transportation service as input
service. Definition of "input service” as provided under Rule 2(1) of the CCR, 2004 reads
as under:-
(1) tinput service” means any service, - ' ﬂﬁ )
(1) used by a provider of taxable service for providing an output
service; or
(%) used by the manufacturer, whether directly ar indirectly, in or i
relation to the manufacture of final products and clearance of
final progducts upte the place of removal,
and includes services used in relation to setfing up, modermization, renovation
or répairs of 38 factory, premises of provider of output service or an office
relating fo such factory or premises, advertisement or sales promolion,
market research, storage upto the place of removal, procurement of inputs,
activities relating to business, such as accounting, auditing, financing,
recrultment and quality control, coaching and training, computer networking,

Page Mg 4 gt 13
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credit rating, share registry, and security, inwarg transportation of inputs or

(Emphasis supplied)

6.1 From the above, it is evident that "input service™ means any service used
by the manufacturer, whether directly or indirectly, in or in relation to manufacture of
final products and clearance of final products upto the place of removal, with the
inclusions outward transportation upto the place of removal. It is, therefore, clear that
as per main clause - the service should be used by the manufacturer which has direct
or indirect relation with the manufacture of final products and clearance of final
products upto the place of removal and the inclusive clause restricts the outward
transportation upto the place of removal only. As per the provisions of Section 4(3)(c)
of Central Excise Act, 1944, "place of removal” means a factory or any other place or
premises of production or manufacture of excisable goods; a warehouse or any other
place of premises wherein the excisable goods have been permitted to be stored
without payment of duty or a depot, premises of a consignment agent or any other
place or premises from where the excisable goods are to be sold.

6.2 [ find that CBEC, New Delhi vide Circular No. 97/8/2007-5T dated
23.08.2007 has darified admissibility of Cenvat credit in respect of service tax paid on
goods transport by road. [ would like to reproduce relevant text, which reads as under:
o)  ISSUE: Up to what stage a manufacturersconsignor can take cregit
on the service tax paid on gooeds fransport by road?
COMMENTS: This issue has been examined in great detail by the
CESTAT in the case of M/s Gujarat Ambua Cements Ltd. vs CCE, Ludivana
[2007 (006) STR 0249 Tr-D] In this case, CESTAT has made the
following observations:- -‘iﬁ,
"the post sale transport of manufactured goods is not an input for the
manufacturer/consignor. The two clauses in the definition of Ynput
services’ fake care to circumscribe input credit by stating that service used
in redation to the clearance from the place of removal and service used for
outward transportation upte the place of removal are to be treated as
input service, The first cisuse does nol mention fransport service in
particular. The second clsuse restricts transport service credit upto the

place of removal. Mmmﬁehmﬂmw it becomes

Digce of removal. memﬂﬂause.; meanedeafmg with gen&ramrwﬁfan
Fage Ma 5ot 312
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and other dealing with a specific item, are not to be read disjunctively so
as to bring about confliict to defeat the laws' scheme. The purpose of
inferpretation s (o find harmony and reconciliation among the vanous
provisions”,
Simflarly, in the case of M/s Ultratech Cements Ltd vs CCF Bhavnagar
2007-TOIL-429-CESTAT-AHM, it was heid that after the final progucts are
cleared from the place of removal, there will be no scope of subseguent
use of service to be fréated as input. The above observations and wviews
exgiain the scope of the relevant provisions clearly, correctly and in
accordance with the legal provisions. In conclusion, & manufacturer /
consignor can take credit on the service tax paid on outward transport of
goods up to the place of removal and not beyond that.,

8.2  In this context, the phrase place of removal’ needs determination
taking info account the facts of an individual case and the applicable
provisions, The phrase place of removal” hias not been defined in CENVAT
Cradit Ruies. In terms of sub-rule (t) of rule 2 of the said rufes, if any
words or expressions are used in the CENVAT Cregit Rules, 2004 and are
not defined therein but are defined in the Central Exaise Act, 1944 or the
Finance Act, 1994, they shall have the same meaning for the CENVAT
Credit Rules as assigned to them in those Acts, The phrase place of
removal' is defined under section 4 of the Central Excise Act, 1944, [t
stafes that, -

‘place of removal" means-

(i) a factory or any other place or premises of production or
manufacture of the excisable goods ;

(H) & warghouse or any other place or premises wherein the excisable
goods have been permitted to be stored without payment of duty

(i) & depot, premises of & consignment agent or any other place or
premises from where the excisable goods are fo be sold after their
clearance from the factory; from where such goods are removed.” 'Evf‘j:.l‘;*'*"
It is, therefore, clear that for a manufacturer /consignor, the eligibility
fo avail credit of the service tax paid on the transportation duning
removal of excisable goods would  depend upon the place of removal as
per the definition. In case of a factory gale sale, sale from a non-duty
paid warehouse, or from a auty paid depot (from where the excisable
goods gre  soid, affer their clearance from the factory). the determination

Fage Mg Sof 12
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of the place of removal’ does not pose much problem. However, there
may be situations where the manufacturer Jconsignor may claim that the
sale has taken place at the destination point because in terms of the sale
contract /agreement (i) the ownership of goods and the  property in the
goods remained with the selier of the goods til the delivery of the goods
in acceptable condition to the purchaser at fis door step; (1) the seller
bore the risk of loss of or damage to the goods during transit to the
destination; and (i) the freight charges were an integral part of the price
of goods. In such cases, the credit of the service tax paid on the
transportation up to such place of sale would be admissibie if it can be
estabiished by the dlaimant of such cragit that the sale and the transfer of
property in goods (in terms of the definition as under section 2 of the
Central Excise Act, 1944 as also in terms of the provisions under the Sale
of Goods Act, 1930) occurred at the said place.”.

6.3 The above circular was modified vide CBEC Circular No. 988 / 12 / 2014 -
CX dated 20.10.2014. The relevant para of said circular reads as under:

"4} Instances have come to notice of the Board, where on the basis of the
claims of the manufacturer regarding freight charges or wiho bore the risk
of insurance, the place of removal was decided without ascertaining the
Place where transfer of property in goods has laken place. This is a
deviation from the Board’s circuwlar and is also contrary fto the legal
pasition on the subject.
a) It may be noted that there are very well laid rules regarding the time
when property in goods is transferred from the buver to the sefler in the
Sale of Goods Act, 1930 which has been referred at paragraph 17 of the
Associated Strips Case (supra ) reproduced below for ease of reference -
"17. Now we are to consider the facts of the present case as
to find out when did the transfer of possession of the goods
to the buyer accur ar when did the property in the goods
pass from the seller to the buyer, Is it at the factory gate as
claimed by the appeliant or is it at the place of the buyer as
alfeged by the Revenue? In this connection it is necessary lo
refer to certain provisions of the Sale of Goods Act. 1930,
Section 19 of the Sale of Goods Act provides that where
there is @ contract for the sale of specific or ascertained

:ﬁ»v\"-.,'-.;';ﬁ. o
-
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goods the property in them is transferred to the buyer at

such fime as the parties to the contract intend it to be

transferred, Intention of the parties are to be ascerfained

with reference fo the terms of the contract, the conguct of

the partres and the arcumstances of the case. Unless a

different intention appears; the rules contained in Sections

20 to 24 are provisions for ascertaining the intention of the

parties as fo the time at which the property in the goods is

to pass to the buyer, Section 23 provides that where there is

a contract for the sale of unascertained or future goods by

description and goods of that description and in a deliverable

state are unconditionally appropriated to the contract, either

by the seller with the assent of the buyer or by the buyer

with the assent of the seller, the property in the goods

thereupon passes fo the buyer. 5uch assent may be

expressed or implied and may be given either before or after

the appropriation is made. Sub-section (2) of Section 23

firther provides that where, in pursuance of the contract,

the seller defivers the goods o the buyer or to a carmier or

other ballee (whether named by the buyer or not) for the

purposes of transmission fo the buyer, and does not reserve

the night of disposal, he is deemed to have unconditionally

appropriated the goods o the contract.”
&) It s reiterated that the place of removal needs to be ascerlained in
term of provisions of Central Excise Act, 1944 read with provisions of the
Sale of Goods Act, 1930. Payment of transport, inclusion of transport
charges in valve, payment of insurance or who bears the risk are not the
relevant considerations to ascertain the place of removal. The place where
sale has taken place or when the property in goods passes from the seller
to the buver is the relevant consideration to determine the place of
removal.”.

(Emphasis Supplied)

0.4 The harmonious reading of the above Circulars issued by CBEC on
availability of cenvat credit in respect of service tax paid on gutward transportation
charges provides that such credit would be admissible only if the claimant establishes
that the sale and the transfer of property in goods (in terms of the definition as under

Fage No. @of 12
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section 2 of the Central Excise Act, 1944 as also in terms of the provisions under the
sale of Goods Act, 1930) occurred at the said place. The Circulars very categorically
says that the place where sale has taken place or when the property in goods passes
from the seller to the buyer is the relevant consideration to determine the place of
removal, The facts as to who paid to the transporter, who paid insurance premium or
who bears the risk are not the relevant factors to ascertain the place of removal but
when the title of the goods passes from seller to buyer as defined in Section 19 of the
Sale of Goods Act, 1930, which reads as under:-

19, Property passes when infended (o pass.—

(1) Where there is a contract for the sale of specific or

ascertained goods the property in them fs transferred to the

buyer at such time as the parties fo the contract intend it to

be transferred.

(2) For the purpose of ascertaining the fntention of the

parties regard shall be had to the terms of the contract, the

conguct of the parties and the circumstances of the case.

6.5 In view of above provisions of the Sale of Goods Act, 1930, it is clear that
the title of the goods passes from seller to the buyer at such time as the parties to the
contract intend it to be transferred. The intention is to be ascertained with reference to
the terms of the contract, the conduct of the parties and the circumstances of the case.
In the present case, the appellant has produced sample copies of invoices Issued to
their buyers, lorry receipts, ledger account etc. to substantiate their claim that the
transactions were on F.O.R. basis and that they have satisfied the conditions stipulated
under the provisions of the Act. The scanned image of an Invoice No. 139 dated
14.07.2015 issued by the appellant to M/s. Madrass Auto Service, Kurnool {Andhra
Pradesh), is as under: -

Pape o Bof 12
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b.6 The invoice issued by the appellant mentioned "RATE ARE F.O.R.
DESTINATION", which implies that freight upto the destination is to be borne by the
appellant and it does not transpire that the ownership of the goods is transferred at the
doorstep of the buyer. The verification of invoices submitted by the appeliant along with
appeal memorandum Indicates that the invoices mention on body itself that “OUR
RESPONSIBILITY CEASES NO SOONER GOODS LEAVE QUR PREMISES”, In view of
above, I have no reason to come to conclusion that the transfer of excisable goods has
not taken place at factory gate only, The above term on body of invoices determines
that the excisable goods passes from the seller to the buyer at factory gate only and
therefore I find that "place of removal” is the factory gate only and transactions cannot
be treated on F.O.R. basis. Thus, I hold that the sale of goods gets completed and the
ownership of the goods is transferred at the factory gate and therefore the place of
removal in the instant case is “factory gate” in terms of Section 19 of the Sale of Goads
Act, 1930,

6.7 The above documentary evidences sufficiently prove that the appellant
has not taken responsibility of the goods till it gets delivered at buyer's end. Thus, as
per para 5 of the Board's Circular No. 988 / 12 / 2014 - CX dated 20.10.2014 and
nature of sale as envisaged in terms of the provisions of the Central Excise Act, 1944
and in terms of the provisions of the Sale of Goods Act, 1930 and therefore plea of
appellant requires to be rejected.

6.8 In view of above, I find that the claim of the appellant that their sales are

on F.0.R. destination basis is without any evidence produced by them. In absence of

any evidence, the appellant's claim that their sales were on F.O.R. basis cannot he

accepted and cenvat credit of service tax paid on outward transportation beyond

factory gate would not be admissible as held in the cases of Swastik Industries reported

as 2010 (19) S.T.R. 220 (Tn. - Del.) and Vesuvigus India Ltd. reported as 2014 (34)

S.T.R. 26 (Cal.). "
Walgh-—

6.9 The appellant submitted that the issue has been settled by the Hon'ble

CESTAT, Ahmedabad in their own case but failed to produce the same during personal

hearing on 12.10.2017 or till date. I rely on judgment of the Hon'ble Supreme Court in

the case of Ispat Industries Limited reported as 2015 (324) ELT 670 (5.C.) wherein it

has been held that with effect from the Amendment Act of 28.09.1996, the place of

removal only has reference to places from which the manufaciurer is to sell goods

manufactured by him, and can, in no dircumstances, have reference o the place of
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delivery which may, on facts, be the buyer’s premises,

7. As regard to penalty, the appellant argued that the issue involved is with
regard to interpretation of law and therefore, no penalty can be imposed. It is a fact
that the appellant has not complied with the conditions and safeguards prescribed in
CBEC Circulars dated 23.08.2007 and dated 20.10.2014. The invoices produced by the
appellant do not provide any cogent evidence with regard to sale and transfer of goods
as the copy of invoices provided itself suggests that the sale is taken place at factory
gate only. The appellant has grossly contravened the provisions of Cenvat Credit Rules,
2004 and are liable for mandatory penalty under Rule 15 of the CCR. [, therefore, in
agreement with the views of the adjudicating authority and uphold the penalty imposed
also.

8. In view of the above, I reject the present appeal and uphold the
impugned order in toto.

¢ Fdfrawal gan &= F1 78 de w1 fAgern soF 0% & B i)
8.1 The appeal filed by the appellant stands disposed off in above terms.
P e
W
T Fr)
HAgE (HeH)
By Regd. Post AD.
To,
M/s. KAP Axles Private Limited, #, v yEAw WEaT s,
| Survey No. 98/1, Bamanbore, &k i, -

Taluka - Chotila, Distt. Surendranagar

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3. The Assistant Commissioner, GST 8 Central Excise Division, Surendranagar.

4. Guard File,
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