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:: ORDER IN APPEAL :

M/s. Jolly Enterprise, Thangadh-Chotila Road, Navagam, Chotila, District

- Surendranagar - 363 520 (hereinafter referred to as 'the appellant') has filed

the present appeal against the Order-ln-Original No. R/58/2016 dated

22.11.2016 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred

to as "the sanctioning authority").

2. The facts of the case are that the appellant had on 29.09.2016, filed an

application for refund of Rs.4,52,413/-, under Notification No.41l20'12-ST dated

29.06.2012, of service tax paid to various service providers for rendering

taxable services in relation to export of goods for the period from October, 2015

to December, 2015. The query memo daled 27.10.2016 was issued by the

department for submission of EP Copy of Shipping Bill No. 4734085, supporting

documents for Debit Note issued by Orange Maritime LLp and Debit Note

issued by J.R. Roadline Pvt. Ltd.; that name of authorized cHA is different from

the cHA who had provided the services of cHA and that certain invoices were

not corelating with refund claim. The appellant neither replied to the queries

raised nor attended personal hearing granted to them on 09.1.1.20.16,

11.11.2016 and 14.11.2016. The sanctioning authority sanctioned refund claim

of Rs. 4,31,659/- but rejected refund claim of service tax for Rs. 20,7S4t_.

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal, interalia, on following grounds: -

(i) For rejection of refund claim of Rs. 10,1141 due to non-submission of Ep
copy of Shipping Bill No. 4734085, the appellant submitted Ep copy of the said

Shipping Bill with appeal memorandum.

(ii) Rejection of refund claim of Rs. 8,249l- for the reason that name of cHA
as mentioned in shipping Bill is different from the cHA who raised invoice for
provision of service, the appellant submitted that one cHA availed services of
another cHA for providing service at port on behalf of them; that they availed

service of cHA and they made payment including service tax. The appellant
has also submitted consent letter of their cHA in this regard. As the service has

been availed for export of goods and service tax was paid by them to the
service provider, they have correcily claimed refund under the said Notification.

'S"

{;
I.?

(iii) The sole purpose of Government to introduce service Tax refund clatm
under the said Notification is to remove burden of service tax from goods
exported. lt is policy of the Government not to export domestic taxes along with
exported goods and to make such goods compatible in the foreign market.

Page No 3 of 5
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When exporter has paid service tax on input service used for expod, he is

eligible to get refund. The claim should not be rejected due to some technical

aspects when basic ingredients of payment of service tax by exporter on input

service is fulfilled.

4. Personal hearing in the matter was attended to by Shri Chetan Dethariya,

Chartered Accountant, who reiterated submissions made in the Grounds of

Appeal and submitted that their claims of Rs. 10,114l- and Rs. 8,2491- are

justified in view of details submitted with Appeal Memorandum; that they are

ready to forego claim of Rs. 2481 and Rs. 2,1431- as they are not able to make

one to one correlation.

FINDINGS:

5. I have carefully gone through the facts of the case, impugned order,

appeal memorandum and written as well as oral submissions made by the

appellant including at the time of personal hearing. The issue to be decided in

the present case is as to whether the impugned order rejecting refund of service

tax filed under Notification No. 4112012-3T dated 29.06.2012 is proper or

otheMise.

6. The sanctioning authority has rejected refund of Rs. g,24gi- on the

ground that name of CHA appeared in shipping bills is different than CHA who

raised invoice for providing service whereas the appellant has submitted that

one CHA has availed the services of other CHA for providing service at port on

behalf of them and that they have availed services of cHA for export of goods

and service tax was paid to the service provider The appellant has also

submitted copy of agreement between their CHA with the CHA, who actually

provided services for performance of cHA service to the appellant on behalf of
them. I find that availment of taxable services for export of goods, payment of

service tax by the appellant to the service providers and exportation of goods

are not under dispute. The nominated CHA can authorize another CHA to
provide service on behalf of them. Therefore, I am of the view that refund of
service tax paid on taxable services used for export of goods cannot be denied

for the above stated reason as it is settled position of law that refund of service

tax is an incenlive to promote export of goods. Hence, I find that appellant is

entitled for refund amount of Rs. 8,2491- and accordingly, I set aside the

impugned order and allow refund of Rs. 8,24gl-

7. The sanctioning authority rejected refund of Rs. 10,114l- on the ground

that the appellant had not submitted Ep copy of shipping Bill No. 4734085. The

appellant has submitted requisite Ep copy of Shipping Bill along with appeal

.'!
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memorandum. However, the documents filed along with refund claim have not

been submitted and hence, details mentioned in Shipping Bill with availment of

services for goods exported need to be verified by the present jurisdictional

authority. Therefore, I find this case is a fit case to be remanded to the lower

adjudicating authority who shall co-relate the details mentioned in Shipping Bill

with lnvoices submitted by the appellant and shall pass fair and reasoned order

within 3 months of receipt of order after affording sufficient opportunities to the

appellant to explain their case. The appellant is directed to submit their written

submissions along with EP copy of Shipping Bill within one month from the date

of receipt of this order.

7.1 I find that Commissioner (Appeals) has power to remand as decided by

the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd.

reported as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon'ble

Tribunal in the case of CCE, Meerut-ll Vs. Honda Seil power products Ltd.

reported in 2013 (287)ELT 353 (Tri-Del) wherein views have been expressed in

respect of inherent power of Commissioner (Appeals) to remand a case under

the provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax

Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that

even after the amendment in Section 35A (3) of the Central Excise Act, 1944

after 1 1 .05.201 1 , the Commissioner (Appeals) would retain the power to
remand.

L. erfl-r*-af gnr d at G qfid oT BqcRT gqn-fi a-Sh t fuqr qror B r

8. The appeal filed by the appellant stands disposed off in above terms.
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M/s. Jolly Enterprise,
Thangadh-Chotila Road,
Navagam, Chotila,
District - Surendranagar - 363 520

Copy to:
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'1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.2) The commissioner, GST & centrar Excise, Bhavnagar commissionerate,
Bhavnagar.
3) The Assistant Commissioner, GST & Cenkal Excise Division, Surendranagar.
4) Guard File.

Page No. 5 of 5


