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Arising out of above mentioned OI0O issued by AdditionallJoint/Deputy/Assistant Commissioner. Central Excise | Servic: Tax,
Rajkot / Jamnagar / Gandhidham

T ydewar & AT # A7 U9 74T /Name&Address of the Appellants & Respondent -
M/s Jolly Enterprise.. Thangadh - Chotila Road, Navagam. Chotila.. Surendranagar-
363520.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the approptiate authority in the following way

(A) d EE AT SR e UF Al e St & uie adie, SR sene gew $TRaE 1944 & un 358 &
Had va feew wfofergw, 1904 Fr o 86 ¥ wow BT o B s asA d 0
Appeal to Customs, Excise & Service Tax Appeliate Tribunal under Section 35B of CFA. 1944 | Under Section 85 of the
Finance Act. 1924 an appeal liss to.-

i) TSI AeTia § FEEteuE vl AR W oFw. AT ST UEE od dad dRE sgrarfiee 81 Re 9 A e a
2, 3 & g, 7% e, & A Fnh i oy
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2. RE. Puram. New Delhi i all

matters relating to classification and valuation

{ii} 3O wiwee 1{a) d g9 A0 ¥E F oyengr oW mI wdry o Yo, T IE YeE UF EEE Al smamitmer
(Rreez) 1 offaw arfir Sfowr | AT @, s SR IS HEAEETE- ceete F A IR wiRT I/

To the West regional bench of Customs. Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floar, Bhaumali Bhawan
Asarwa Ahmedabad-380016 in case of appeals aother than as menticned in para- 1(a) above

(iii} MMTQW#HW&TWWE?\*FW%F&Q 3FE Fe (HOW) RaamEsh, 2001 F Fuy 6 & angds S G
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The appeal 1o the Appellate Tribunal shall be filed 0 quadrupiicate in form EA-3 [ as nrescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which af least should he accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demandfinlerest/penalty/refund is upto 5 Lac. 5 lLac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
seclor bank of the place where the bench of any nominated public seclor bank of the place where the banch of the Tribunat
is situated. Application made for grant of stay shall be accompanied by a fee of Hs. 500/

(B) FdrEw smaifEe & gae il fie #frae 1994 # o 86(1) F sirde Sa Bmmadl 1904, & Brow o) & Teo
PUIRA 97 S.7-5 # OR A A ) o w0 vl 5w @y e snw F B ade § o @ sER o my 8 mees a
(378 ¥ oF yfy awie #ET mifR) 3 sAd & =6 8 w8 oF v F O BT gamT £ ®i ey £ 597 3T Smay an
FAE, FOU 5 BTG A SO HH, 5 AW S9U a1 50 aT@ 3T A% uaT 50 ¥ RT § 6 g ot wmaEw 1,000~ T 5,000
T Far 10,000 397 7 S o oy @ ol dwen 1) uiRE am F aears mafe sl soramieTor £ anmr %
BEd HECH & A0 F ol o adlomrd a7 & dF qarn st twifsa 8% sree 23w B e wfEe | w0 smE S gea,
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribural Shali be filed in
quadruplicate in Form 5.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994, and Shall be accompaniet by a
copy of the order appealed against (one of which shall be certified copy) and should he accompanied by a fees of Rs
1000/ where the amount of service tax & interest demanded & penaity levied of Rs, 5 Lakhs or less. Rs 5000/ where the
amount of service tax & interest demanded & penaly lavied is  more than five lakhs but not exceeding Rs. Fifty Lakhs
Rs.10.000/ where the amount of service lax & intersst demanded & penalty lavied is more than fifty Lakhs rupees. in the
form of crossed bank draft in favour of the Assisiant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated / Application made for grant of stay shall be accompanied by a fee of Rs 500/
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1894, shall be filed in For ST.7 as prescribed
under Rule @ (2) & 9(2A) of the Service Tax Ruies, 1994 and shall be accompanied by a copy of order of Commissioner
Cential Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax
o file the appeal befors the Appeliate Tribunsl
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Far an appeal o be filed before the CESTAT under Section 35F of the Central Excise Act. 1944 which is alsoc made
applicable 0 Service Tax undser Section 83 of the Finance Act 1994 an appeal against this order shall lie before the Tribunal
an payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penaity, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be siubject 10 & ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, 'Duty Demanded’ shall include -

(i} amount determuned under Section 17 D
i) amount of erroneous Cenval Credit taken;
(iii) amount payable under Rule § of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply 1o the stay application and appeals pending before
any appsliate authenly prior to the commencement of the Finance (Mo.2) Act, 2014
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Revision application to Government of India:

BE W H AR aifus ReieiEd Aee A, R0 FeE AeE WUREE, 1994 f uW 35EE F 9UA UHF & HedAd Ha
A9a, SE gUET. TENE HdEA SHE, e maem, awes e ol #fye, e &y s, mEe A A% ed 110001, &
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A revision application lies 1o the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Cepantment of Revenue  4th Floor, Jeevan Deep Building, Parliament Street, Mew Dethi- 110001, under Section 35EE of the
CEA 1844 in respect of the following case governed by first proviso 10 sub-section (1) of Section-358 ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warshouse or to ancther factory or from one
warehouse 1o another during the course of processing of the goods in a warshouse or in storage whether in a factory or in a
warehouss
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In case of rebate of duty of excise on goods exported to any country oF teritory vutside india of on excisable material used in
the manufacture of the goods which are expoited to any country or territory outside India.
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In case of goods exponted outside India export to Nepal or Bhutan, without paymemt of duty.
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Credit of any duty allowed io be ulilized towards payment of excise dutv on final products under the provisions of this Act or
the Rules made thers under such order is passed by the Commissionesr (Appeals) on or afier, the dale appointed under Sec.
108 of the Finance (Mo 2} Act. 1998
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The abave apphcauon shall be mads in duplicate in Form Mo. EA-8 as specified under Rule. 9 of Central Excise [Appeals)
Rules, 2001 within 3 months from the date on which the order soughl to be appesaled againsi is communicaled and shall be
accompanied by two copies sach of the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
avidencing payment of prescribed fee as prescribed unaer Section 35-EE of CEA 1944 under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs 200/ where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amounl involved is more than Fupees One Lac
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Irt case. if the order covers various numbers of order- in Qriginal, fee for @ach 010, should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govl. As the case
may be. is filed to avoid scnploria work if excising Bs. 1 lakh fee of Rs: 100/ for each.
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One copy " of appnfaﬂm or 010, as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs 6.50 as prescribed under Schedule-l in terms of the Cowt Fee Act 1975, as amended.
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Attention is also inviled lo the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedwe) Hules, 1982
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For the elaborate. detalled and latest provisions relating 1o filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental websile www.chac gov.in
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- ORDER IN APPEAL ::

M/s. Jolly Enterprise, Thangadh-Chotila Road, Navagam, Chotila, District
— Surendranagar — 363 520 (hereinafter referred to as ‘the appellant’) has filed
the present appeal against the Order-In-Original No. R/58/2016 dated
22.11.2016 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred

to as “the sanctioning authority”).

2 The facts of the case are that the appellant had on 29.09.2018, filed an
application for refund of Rs. 4,52,413/-, under Notification No.41/2012-ST dated
29.06.2012, of service tax paid to various service providers for rendering
taxable services in relation to export of goods for the period from October, 2015
to December, 2015. The query memo dated 27.10.2016 was issued by the
department for submission of EP Copy of Shipping Bill No. 4734085, supporting
documents for Debit Note issued by Orange Maritime LLP and Debit Note
issued by J.R. Roadline Pvt. Ltd.; that name of authorized CHA is different from
the CHA who had provided the services of CHA and that certain invoices were
not corelating with refund claim. The appellant neither replied to the queries
raised nor attended personal hearing granted to them on 09.11.2016,
11.11.2016 and 14.11.2016. The sanctioning authority sanctioned refund claim
of Rs. 4,31,659/- but rejected refund claim of service tax for Rs. 20,754/-.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, interalia, on following grounds: -

(1) For rejection of refund claim of Rs. 10,114/- due to non-submission of EP
copy of Shipping Bill No. 4734085, the appellant submitted EP copy of the said

Shipping Bill with appeal memorandum.

(i) Rejection of refund claim of Rs. 8,249/- for the reason that name of CHA
as mentioned in Shipping Bill is different from the CHA who raised invoice for
provision of service, the appellant submitted that one CHA availed services of
another CHA for providing service at port on behalf of them: that they availed
service of CHA and they made payment including service tax. The appellant
has also submitted consent letter of their CHA in this regard. As the service has
been availed for export of goods and service tax was paid by them to the

service provider, they have correctly claimed refund under the said Notification.
®

(i)~ The sole purpose of Government to introduce Service Tax refund claim
under the said Notification is to remove burden of service tax from goods
exported. It is policy of the Government not to export domestic taxes along with
exported goods and to make such goods compatible in the foreign market.

Page No. 3of 5
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When exporter has paid service tax on input service used for export, he is
eligible to get refund. The claim should not be rejected due to some technical
aspects when basic ingredients of payment of service tax by exporter on input

service is fulfilled.

4. Personal hearing in the matter was attended to by Shri Chetan Dethariya,
Chartered Accountant, who reiterated submissions made in the Grounds of
Appeal and submitted that their claims of Rs. 10,114/- and Rs. 8,249/- are
justified in view of details submitted with Appeal Memorandum; that they are
ready to forego claim of Rs. 248/- and Rs. 2,143/- as they are not able to make

one to one correlation.

FINDINGS:

5. | have carefully gone through the facts of the case, impugned order,
appeal memorandum and written as well as oral submissions made by the
appellant including at the time of personal hearing. The issue to be decided in
the present case is as to whether the impugned order rejecting refund of service
tax filed under Notification No. 41/2012-ST dated 29.06.2012 is proper or

otherwise.

6. The sanctioning authority has rejected refund of Rs. 8,249/- on the
ground that name of CHA appeared in shipping bills is different than CHA who
raised invoice for providing service whereas the appellant has submitted that
one CHA has availed the services of other CHA for providing service at port on
behalf of them and that they have availed services of CHA for export of goods
and service tax was paid to the service provider. The appellant has also
submitted copy of agreement between their CHA with the CHA, who actually
provided services for performance of CHA service to the appellant on behalf of
them. | find that availment of taxable services for export of goods, payment of
service tax by the appellant to the service providers and exportation of goods
are not under dispute. The nominated CHA can authorize another CHA to
provide service on behalf of them. Therefore, | am of the view that refund of
service tax paid on taxable services used for export of goods cannot be denied
for the above stated reason as it is settled position of law that refund of service
tax is an incentive to promote export of goods. Hence, | find that appellant is

entitled for refund amount of Rs. 8,249/- and accordingly, | set aside the

impugned order and allow refund of Rs. 8,249/-. th\f\‘.\/i\:?
| /
il The sanctioning authority rejected refund of Rs. 10,114/- on the ground

that the appellant had not submitted EP copy of Shipping Bill No. 4734085. The
appellant has submitted requisite EP copy of Shipping Bill along with appeal
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memorandum. However, the documents filed along with refund claim have not
been submitted and hence, details mentioned in Shipping Bill with availment of
services for goods exported need to be verified by the present jurisdictional
authority. Therefore, | find this case is a fit case to be remanded to the lower
adjudicating authority who shall co-relate the details mentioned in Shipping Bill
with Invoices submitted by the appellant and shall pass fair and reasoned order
within 3 months of receipt of order after affording sufficient opportunities to the
appellant to explain their case. The appellant is directed to submit their written
submissions along with EP copy of Shipping Bill within one month from the date

of receipt of this order.

7.1 1 find that Commissioner (Appeals) has power to remand as decided by
the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd.
reported as 2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon'ble
Tribunal in the case of CCE, Meerut-ll Vs. Honda Seil Power Products Ltd.
reported in 2013 (287) ELT 353 (Tri-Del) wherein views have been expressed in
respect of inherent power of Commissioner (Appeals) to remand a case under
the provisions of Section 35A of the Act. The Hon’ble Gujarat High Court in Tax
Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that
even after the amendment in Section 35A (3) of the Central Excise Act, 1944

after 11.05.2011, the Commissioner (Appeals) would retain the power to

remand.
¢ Sdicdl gRIES & 718 srdtd &1 AuerT SRied adids @ frar s 2
8. The appeal filed by the appellant stands disposed off in above terms.
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise. Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Division, Surendranagar.

4) Guard File.
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