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Arising oul of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar [ Gandhidham

Adferwar & ufaard! &1 a1 Ta gar /Name&Address of the Appellants & Respondent -
M/s Ahmed Overseas,, Shop No. 14, Opp. Police Station, Sukhnath Chowk,, Junagadh.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal lo Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The speual bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating lo classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penaliy/refund is uplo 5 Lac, 5 lac to 50 Lac and
above 50 Lac respactively in the form of crossed bank draft in favour of Asst. Regisirar of branch of any nominated public
sactor bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 8(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be ceriified copy) and shouild be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penally levied is more lhan five lakhs bul not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service fax & interest demanded & penally levied is more ihan fifty Lakhs rupees, in the
form of crossed bank drafl in favour of the Assistant Registrar of the bench of nominaied Public Secior Bank of the place
where the bench of Tribunal is situated, / Application made for grant of stay shali be accompanied by a fee of Rs.500/-
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The appeal under sub section (2} and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 8 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a cerified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal fo be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Aci, 1994, an appeal against this order shall lie before the Tribunai
on payment of 10% of the duly demanded where duty or duty and penalty are in dispute, or penally, where penalty alone is in
dispute, provided the amount of pre-deposil payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, "Duly Demanded" shall include :

(i) amount determined under Section 11 D;
(if) amount of erroneous Cenval Credit taken;
(iii} amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply fo the stay application and appeals pending before
any appellate authorily prior to the commencement of the Finance (No.2) Act, 2014.
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A revision application fies to the Under Secretary, to the Government of India, Revision Applicalion Unit, Ministry of Finance,
Depariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1844 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory o a warehouse or o anoiher factory or from one *
warehouse 1o another during the course of processing of the goods In a warehouse or in storage wheiher in a factory or in a
warehouse
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in case of rebate of duty of excise on goods exported o any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export iv Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be ulilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.

109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought io be appealed against is communicated and shall be
accompanied by two copies each of the OlIO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appﬁcation shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One Lac or less
and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

a2 3@ IRy # FF AT W& F FARY § A TAF m:r$maﬁﬂ£§m.maﬂ#%mamrarﬁmsﬂaw#
21 gv o & T od w9 ¥ aw ¥ e g EEHDESIET a7 FET FIET F UF e A g |
In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/~ for each.
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Cne copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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Attention is also inviied to the rules covering these and other related matlers contained in the Cusloms, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appeliate authority, the appellant may
refer to the Deparimental website www.chec.gov.in
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- ORDER IN APPEAL ::

M/s. Ahmed Overseas, Shop No. 14, Opp. Police Station, Sukhnath
Chowk, Junagadh — 362 001 (hereinafter referred to as ‘the appellant’) has filed
the present appeal against the Order-In-Original No. R/63/2016 dated
30.11.2016 (hereinafter referred to as “the impugned order”) passed by the

Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred

to as “the sanctioning authority”).

2. The facts of the case are that the appellant had filed refund claim of Rs.
3,55,976/- on 22.09.2016, under Notification No.41/2012-ST dated 29.06.2012,
of service tax paid to various service providers for rendering taxable services in
relation to export of goods for the period from October, 2015 to December,
2015. The query memo was issued by the department vide letter dated
07.10.2016 for submission of certificate of Chartered Accountant in respect of
few shipping bills in view of Para 3(i) of the said Notification instead of general
certificate of Chartered Accountant submitted by the appellant; that BRC
amount was not matching with the shipping bill amount for few shipping bills;
that Bank advice amount differed with shipping bill amount for few shipping bills
and that the CHA mentioned in few Shipping Bills was different than the CHA
service provider. The sanctioning authority granted refund of Rs. 1,68,160/- but
rejected refund claim of Rs. 1,87,816/- (Rs. 1,63,317/- + Rs. 1,284/- + Rs.
21,265/- + Rs. 1,950).

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, interalia, on the following grounds: -

(i) The appellant submitted CA certificate as per format prescribed in Para
3(i) of Notification No. 41/2012-ST dated 29.06.2012 but even then the refund

was denied as claimed. ' 0
(i) As regard to mis-match of BRC amount, the appellant submitted that on
many occasions, the Foreign Banks as well as Indian Bank deducted their

charges and credited account of appellant for the balance amount only.

()  As regard to mis-match of Bank advice amount, the appellant submitted
that their foreign customers had made payment in piecemeal and therefore, the
Bank advice amount and Shipping Bill amount differed. The appellant submitted
that they would submit Account ledgers of their foreign customers at the time of
hearing, which would show that payment shown in payment advice is against
the goods exported under respective shipping bills for which they claimed

refund of service tax.
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(iv)  As regard to name of CHA, the appellant submitted that one CHA availed
the services of other CHA for providing service at port on behalf of them; that
they have availed services of CHA for export of goods and service tax was paid
to the service provider. The purpose of Government to introduce Service Tax
refund under the said Notification is to remove burden of service tax from goods
exported. It is a vowed policy of the Government not to export domestic taxes
along with exported goods and to make such goods competitive in the foreign
market. When exporter has paid service tax on input service used for export, he
is eligible to get refund. The claim should not be rejected due to technical
reasons when basic ingredients of payment of service tax by exporter on input

service are fulfilled.

4. Personal hearing in the matter was attended to by Shri Chetan Dethariya,
Chartered Accountant, who reiterated submissions made in the Grounds of
Appeal and submitted that rejection of refund is not correct; that they have
submitted CA certificate as per format now; that difference of Bank advice with
that of shipping bill is due to payment received in instalment and not in one go;
that difference of Rs. 1284/- is due to Bank deducting their Bank
Commission/charges; that refund of Rs. 1,950/- on account of CHA service is
admissible as they have taken service of CHA duly authorized by the

nominated/licensed CHA.

FINDINGS:

8 | have carefully gone through the facts of the case, impugned order,
appeal memorandum and written as well as oral submissions made by the
appellant including at the time of personal hearing. The issue to be decided in
the present case is as to whether the impugned order rejecting the refund of
service tax filed under Notification No. 41/2012-ST dated 29.06.2012 is proper
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6. | find that the sanctioning authority has rejected refund of Rs. 1,284/- on

or otherwise.

the ground that BRC amount was not matching with the Shipping Bill amount.
The appellant has stated that such mis-match is due to deduction of Bank
charges by foreign as well as Indian Bank. The rejection of refund of Rs.
21,265/- is on account of mis-match of Bank advice amount with Shipping Bill
amount and the appellant submitted that such mis-match is due to payment
made by their foreign buyers in piecemeal and on instalment basis. The
rejection of refund of Rs. 1,950/- was because of name of CHA appearing in
shipping bills is different from CHA who raised invoice for providing service, the

appellant submitted that one CHA can availl the services of
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nominated/registered CHA for providing service at port on behalf of them and
that they had availed services of nominated/registered CHA for export of goods
and service tax was paid to the service provider. The appellant also submitted
that they had submitted their contention before the sanctioning authority also but
he discarded the submissions stating that the same was not satisfactory. | find
that availment of taxable services for export of goods, payment of service tax by
the appellant to the service providers and exportation of goods are not under
dispute. The reasons for mis-match of amount stated by the appellant is found
to be satisfactory. It is general trade practice that the nominated CHA authorizes
another CHA to provide service on their behalf. Therefore, refund of service tax
paid on taxable services used for export of goods cannot be denied for the
above stated reasons. It is settled position of law that refund of service tax is an
incentive granted by Central Government to promote export of goods. Hence, |
hold that appellant is entitled for refund amount of Rs. 24 499/- and order that
refund of Rs. 24,499/- to be granted to the appellant.

s The sanctioning authority rejected refund of Rs. 1,63,317/- on the ground
that the appellant had submitted general CA certificate but not submitted CA
certificate in prescribed format in respect of shipping bills where claim amount
was more than 0.50% of FOB value of the goods exported. The appellant has
submitted requisite CA certificate along with appeal memorandum. However,
these documents were not filed along with refund claim. Hence, details
mentioned in CA certificate with the goods exported need to be verified by the
present jurisdictional authority. | find case of refund of Rs. 1,63,317/-, a fit case
to be remanded to the jurisdictional adjudicating authority, who shall co-relate
the details mentioned in CA certificate with documents such as Invoices,
Shipping Bills and Bills of Lading submitted by the appellant and shall pass
speaking and reasoned order within 3 months after affording fair and reasonable
opportunities to the appellant to explain their case. The appellant is directed to
submit their written submissions and documents along with CA certificate within

30 days from the date of receipt of this order. ”‘@\f\\’\';\
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7.1 1 find that Commissioner (Appeals) has inherent power to remand a case
as decided by the Hon'ble CESTAT in the cases of CCE, Meerut Vs. Singh
Alloys (P) Ltd. reported as 2012(284) ELT 97 (Tri-Del) and CCE, Meerut-Il Vs.
Honda Seil Power Products Ltd. reported as 2013 (287) ELT 353 (Tri-Del). The
Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of
Associated Hotels Ltd. has also held that even after the amendment of Section
35A (3) of the Central Excise Act, 1944 after 11.05.2001, the Commissioner

(Appeals) would retain the power to remand an appropriate case.
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8. The appeal filed by the appellant stands disposed off in above terms.

By Speed Post

To, S

' M/s. Ahmed Overseas, . 3gHE gy,

‘ Shop No. 14, Opp. Police Station, 1T . 2¥, gfer €I & 91,
Sukhnath Chowk, @Y o,

' Junagadh - 362 001 GG — 36 008
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Division, Junagadh.

4) Guard File.
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