
i6'

rM sr+ q. *. {Ertr
3r{ /sr$fr riEcl /
Appeal/ filc No.

v2l18/EA2/BVRJ20l

qo arl* n I
OIO No

BHY-EXCUS-000-JC-025 to
26-2016-110

It :rffa gdtt {iggr (orderln-Appeal No.)

BHV-EXCUS-000-APP-065-2017 -18

hdis /

l)ale

03.08.20I6

3raqr 6r ftai6/
Dale of Order:

01.12.2017 drft 6ri 6t arftol
Date of issue:

05.12.2017

q

Tl-

(A)

.(D

(iD

iiii)

(B)

6.f,r{ Tifi, 3{q-+d (3ImF-{), {rd-+tc tdRr qrftd /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rrr 3{rg{d/ fiTff 3nFa/ Jsr{ff/ sdrq-fi }ry.€, }drq tflla rJcd +{rfl, {rfr+tc / 3r[f,,I{ / qinrrr{l 6dRr 3wfrfud qrt

qa :ntrr * qH: I

Arising oul of above mentioned OIO issued by Addilional/Joint/Depuly/Assislanl Commissioner, Cenlral Excise / SeNice Tax,

Rajkol / Jamnagar / Gandhidham :

3lffif & cffi 61 4rq a.i qal /Name&Address of the Appellants & Respondent :-

M/s Gujarat Pipavav Port Ltd., Pipavav, Uchhaiya,, Taluka : Rajula Dist : Amreli,,

$ 3[tn{3rfd) S Eqftd 6ii acRid ffifud afrt, t rcT{d n],MI / fifufitq + srrT 3rfi-d Erqr rt s+at ttl
Any person aggrieved by this Orderin-Appeal may file an appeal lo the appropriate aulhorily in lhe following way.

Srar rlE{ ,+;frc rana r;e T'd fqrf{ 3{ff4-q arqlE-fisr * cfr Jrffd, Adq r.qq ll-6 3iftfi{s ,1944 *l qRI 358 t
]l rtd'lri fd-d ylilh-{I,T: rg94 fr rrm s6 + 3irrtd ffifuJ JFl6 fr aI F+-dl t ii -

Appeal to Customs, Excise & Service Tax Appellate Tribunal unde. Seclion 358 of CEA, 1944 / Under Section 86 of lhe
Finance Acl, 1994 an appeal lies lo:

crtr+Tsr rrcTrfir d EEFrd €xfi ffrrd *qr aF6, +n-frq 3ara aJ"6 lri d-dr6{ a{tftq arqfu+ror Sl fu}c {16, t€ Edifi ;
z. .rm. tl Tfr. ri fucff, +) €t "ila {Ga r/-

The special bench of Customs, Excise & Service Tax Appellale Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all
malte,s relaling to classifrcalron End valualion.

rytf{d ctrrd{ t(a) i Tflr, urn rfrt ;, Jrarfl r}q €rit xqii frar rf6. +fiq 3?qr( rr"6 (ti trq|fr 3{qfrc;qlqrfufi{ur
rf*stzt St qft'+a stffq ffE-dr , (ffiq f,, {snr$ ${d rsral rfrcrsrd-- tr..tt +l Er arft erftv u

To the West regional bench of Customs, Excise & SeNice Tax Appellate Tribunal (CESTAT) at, 2tu Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher lhan as menlioned in para- 1(a) above

yffiq arqfuriq * {aH 3drd rF{d 6{A t fr( idq JiqE rfi6 (3rqrd) ii{ql{&. 200t, 6 ftqff 6 + Jfi4a Fqin-a ifiq
zld c[r EA-3 6r.qR cfr{ii tr eS f+tr drir qrtdq I ari t +s t rq ('qi cfr i nr:r, rti r.crd rf6 6t atu ,eqrJ, fi eit
:rh nrJnq rrq 

"I4tar. 5cs s .{rG ql r+r$ 6x, 5 16r {tr(, qr 50 aIE {cr' + 3tltar 50 ero 5qT t'Jrfufi e al rrnr I,000t
{ct, 5,000/ dqt lrrdr t0.000/. rct fl Firift-a qr eI6 *r cF riera rtt ffuifra rf6 6r rIrr r4, Tiqfud 3rfrdtq
ilrrift-sr"r fi nnir *, sdrqfi {}€.R * ara t ffi ,ff {fiG-{6 q.l-r e d-6 ron art tori+-a t* rrrc iqm fur arar qG(, 

r

riftd grrc +r {rrdrd, fs €r rff ?rIqr ii 614r qrBq 6i sdfud 3rffi arqfo-fr{'r Er rnsr Rrd t r eirn .yr*r trt afrirt +
fr\, nriafr-qr 4,'srtr 5oo/- rc\.6r frtrtfta {i6 "rffr Frfrr thn t/

The appeal to the Appellale Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanaed againsl one which al least should be accompanied by a lee of Rs.
'1,0001 Rs.50001, Rs.10,0001 where amount ol duly demand/interest/penaltykefund is uplo 5 Lac.,5 Lac to 50 Lac and
above 50 Lac respectively in lhe form of crossed bank drafl in favour of Assl. Regislrar of branch of any nominated public
seclor bank of the place where the bench of any nominaied public sector bank oI lhe place where the bench of the Tribunal
is siluated. Application made for grant of stay shall be accompanied by a fee o{ Rs. 5001.

afdrq rqlfufr{q A sftT 3rqr€, E-.a $ftfrqE, 1994 Er trRr 86(r) + i lrf, d-fl6{ lM, 19s4, t fr{fi 9(1) + ir6i
frqlfta q.r{ S.T.-5 tr qI{ cFrd fi A dr Fai7ft qd ,{+ flq Bs xrhr fi tutrq lrfid 4r zls d, Ts€r efr {rq f i-trrd 6t
lrrit t r+ cia yErFrd 6tfi Eridg ]rt{ rrd * ${ d rs qq yfr h €Ier, Tdr d-d6a fi ai4 ,;qra 6r airr :itr aJrrqr aqr
{8tdr, Fc(. 5 ars qi rr$ F{, 5 drs Eqq qr 50 drq 6s(r F 3i:ltar 50 ars qc(' t 3rfii-6 t ai 6En: 1,000/- Fvt, 5,000/-
iqi rrrfl to,oooi- rqi sr fftfrftd rEr rta 6r cfr ddra 4tt frqlR-d qFF i6r }r4ill;T, d-.ifu;3$rec -crtrrfirq 6i rrcr +
srrr+ rE-rrn 6 artr t f+-dl $ €iAffi air + a+ rdr{r drft ffia a*r grer qim f6qr arir qrldq I Tiefra rrE 6r llJrdri,
tfi *T tff nrgl d Ft-dr qf6(' t6r diiird n{rdrq ;qrq1furrq 4t qngl Rrd t I Trrira }rarr (Et lr&) + frq jn+fri-qr * {rq
500/ rrc sr Hrfft-d rJ6 frEr 6rdr Etrrl r/

The appeal under sub section {1) of Seclion 86 of the Finance Acl, 1994, lo lhe Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order appealed against (one of which shall be certified copy) and should be accompanied by a fe6s of Rs.
10001 where the amounl of service lax & interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000! \ here lhe
amount of service lax & interest demanded & penalty levied is more lhan live lakhs bul nol exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of sewice tax & inlerest demanded & penalty levied is more lhan fifty Lakhs rupees, in the
form of crossed bank drafl in favour oI lhe Assistant Registrar of lhe bench of nominated Public S6ctor Bank of the place
where lhe bench of Tribunal is situaled. / Applicalion made for granl o{ slay shall be accompanied by a fee of Rs.soo/-.
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E-d stufrtrs, 1994 *r trRr 86 Ar tc-qm3d (2) lri (2A) fi 3iart-d aJ fi dr 3rffn, d-drnr lM, 1994, + B-{n 9(2) lri
9{2A} * 6d Fqifi-d c.rr s.T.-7 I Sr w s}nff qd r+r* sr:r 3EFd, A;ffq 3.qra m+ :r:rar arq+a- (rffa), ffiq jane tr.F
adr{r rrln- xrhr ff cffi sErd *i {ffrJt $ r.6 qfr qffrFrd ffi areel :frr :nf+ r+n $fla6 ]ll{fd lrrdr f,q.qF. idt
riqE 116/ d-qIf{, at rnfrftq -qrqlio-€{q af lrr}{d $ xri m f#rr }i arn $r*i fi cF $ sFr ii dTri F{fr 6trff- | /
The appeal under sub section (2) and (2A) of the seclion 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed
under Rule I (2) & 9(2A) of the Seryice Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner, CentGI Excise {Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner aulhorizing lhe Assistanl Commissioner or Depuly Commissioner of Central Excise/ Sewice Tax
lo lile the appeal before the Appellale Tribunal.

(ii)

(c)

frfi tftr. +dq 3EqE ?rffi rrd +drF{ x+&q srft-frur rfrl * ch 3lffi } Fr,rd i #ffq r.qrd 116 .]rffFrff 1944 &
um 35\'6 +'Ji tf,. af SI ffiq xBfi{ff. 1994 fr trrn 83 * }idda d-d[{{ :t q 6t ,G i. rB x'a?r + qfi rffitr
qfufiq it .tr+ F.i F{q r.cr{ rlcfirtqr F{ ni"r + 10 cfrrrf, (10%), sd ai4 a-i gatdr iiqrffrd t, qr 

Ed"dr, ffi f{d frddr
ffi t, 6r rrrara F+qr ar', Esrd-F* rq tnrr t Ji Jrd n B' ari Er& 3ffrrd tq ftr as qig wr' g jrB-+ a dr

*;ffq 3-qrd sfd+ (.{ tErfi{ *' :ia'd-a "ai{ fur' rrq at6" i FfE fift-fr t
(i) qRrtrAii;ia{Ffl
(ii) taid frsr fr S ,ri ,ldrd {rf9}
(ii0 M. fl ffi + G-ry 6 *:ia,ta *q rqq
- qlr+ q6 ft ls trRI t yrEtfla ffiq (+. 2) 3{E}frqE 2014 fi 3rTt$ t $ GrS 3rftffq erffi i sflr1 f&rREi-a
FrJrd nS qri Jrfrd +f dr{ T€i 6}nl/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 vrhich is also made
applicable to Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal againsl lhis order shatl lie betore the Tribunal
on paymenl of 10% of the duty demanded where duty or duty and penaliy are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subiecl to a ceiling ol Rs. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded" shall include :

(i) amount determined under Seclion 11 Di
(ii) amount of er.oneous Cenvat Credil taken;
(iii) amoufit payable under Rule 6 of the Cenvat Credit Rules

- provided further lhal the provisions of lhis Section shall not apply lo the stay application and appeals pending before
any appellale authority prior to lhe commencemenl of lhe Finance (No.2) Acl, 2014.

srrf, EasE 6) 5 $!rq 3r+fi :
Revblon appllcatlon to Government of lndla:
fr 3nl? & fdffarur qrftnr ffifua FrFd) ri. irfiq riqa eri4 3rfuFsff. 1994 *r trn 35EE * srF qf++ * :iofa mr
€frd, srra 6-{R. f terur i{+fra ffi. ka rrre-o, rr+e la*m. +fr FB-fr. *di Aq F-{a. ${rd Fni. .Ic faid- I tooot, +l
frqr drdr qGqt / -
A revision applicalion lies lo the Under Secrelary,. to the Government of lndia, Revision Application t,nit, N,linistry of Finance,
Departmenl of Revenue, 4th Floor, Jeevan Deep Building, Parliament Slreet, New Delhi-110001, under Seclion 35EE of the
CEA 1944 in respecl ol the following case, governed by firsl proviso lo sub-seclion (1) of Section-3sB ibid:

qE ard t ffi r+gra * nrr& t, sdr afrgr lfirfi Fr *t fF'ff 6rrgd t riRT ,16 * qrrrrFd + dtrrd q' ftift rra srrgri ar
Rrffi!-6tbE"rr6t{sttsRrrdqrdrEa+dt{rd,arEiffmrr116cq,sis.rsidFra+qtr{6{ur+atna,Grfrar{sraqr
FFS tiRR Td n ffi{' + 4itra t nin nu
ln case of any toss of gbods, where the loss occurs in transit from a faclory lo a warehouse or to another faclory or frdm one
warehouse lo another during the course of p.ocessing of the goods in a warehouse or in slorage whether in a faclory or in a

$nq t s.r.{ f+.S. {E qr- dl 6t Ma fi G am i frMsr ii eTrd rd am c{ fitt ,rl Adq rqE T6 + srd (ftis) t
arrn d, ai :nra * 6i6r B.ff Tr.{ qr at{ +t fua fi 4S tr /
ln case of rebate of duly of excise on goods exporled lo any counlry or lerrilory oulside lndia of on excisable material used in
lhe manufaciure of the goods which are exported to any counlry or lerritory oulside lndia.

qE r.qE qa w ryrdra f6q R-drunra * sr6{, Acm qr trera al {ro fiqi'a' f+-cFrqj tt i
ln case ol iloods eiported outside lndia export lo Nepal or Bhulan, withoul paymenl of duly.

{fiF'fid ,itrrd t iicr{fr rtE i rrrrard * Rq ii g{A i$e F€ vBfr{q ('d t{+ Efi# crfindi * .rad prq ft q$ f ritr id
:lrhr d ar:ga (3rffd) *'rdRr tst Ttufr{F (d" 2), 199s *I fi{r 109 * ram ftqa fi G .{rt@ }rldr sffr4ffQ c{ rr are ri
qfi-fr B\' ,rt tri
Credit of any duty allowed to be utilized towards paymenl of excise duty on final producls under the provisions of this Acl or
ihe Rules made lhere under such order is passed by lhe Commissioner (Appeals) on or after, lhe dale appointed under Sec.
109 of lhe Finance (No2) Act. 1998.

lq{t{d 3nifi fr d cfrqi c.ri +sq EA-8 ii, nr ff *--ffq raq|d;d rtis (}rfi-d) 1:ffi, 2001, * Gafi I * siFrld EFfr.s t,
s€3flall}Tiicor+3ffr6+3idrtdSIarfrqlf6(|3qrf€3r}q,i+,tri,rr{dsrelrnJrffd3{rhr*rdcfAqidErd*rqrff
qrFsr srrr fi A-fi6 ricrd rfffi irftft{F, 1944 trr fiT 35.EE + T{d Ftrlfra srd 6r }rdrllrt * el?l.q i at{ qr rR-6 fr cft
+iEri fi sr* urRl'r / -
The above applic;ton shall be made in duplicale in Form No. EA-8 as specified under Rute, 9 of Ce ral Excase {Appeals)
Rules.2001 within 3 monihs from the date on which lhe order soughl lo be appealed againsl is communicaled and shall be
accompanied by lwo copies each ol lhe OIO and Order-ln-Appeal. ll should also be accompanied by a copy oI TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Accounl.

qatar',r 3nt6 i Erq ffifud Fltrifta ?1a, A ]reFrrft 6I Br* ffFI' I

*ti *a.a r+q r'fi drq Fsi {r rs$ 6ff rt at sct zool- 6r t rarfr ifiqr arq 3it{ qtr riera r+q r'q6 aro sqn t -ql d d
6qi looo -/ 6r ,rrrfrd B-qr dKr I

The revision appiication shall be accompanied by a fee of Rs- 2001 where lhe amounl involved in Rupees One Lac or less

and Rs. 10001 where the amount involved is more than Rupees One Lac.

qfr rs xrhi f 6+ rfl ht +r rxrlsr t a) qd-+ r 3nhr +'R(. ?rF +I }Irrara, 3q -fff E4 t F+Er qlel rfrtl ss dtq +
Fli 6q sft *r itgl .rS ar4 t {r} + Rq qurierfr rrht+q +qlG-r.sl 6i (.q vftq qr i#q rron *l t.s lnida lfrqr nrdr H I /
tn cdse, if lhe order covers various numbers of order- in Original, fee tor each O.l.O. should be paid in lhe aforesaid manner,

not wilhsianding the lacl thal lhe one appeal to the Appellant Tribunal or the one application to the Central Go\,'t. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

qlrRiritrd arqrtrq ?FF 3rlt ,frqff, 1975, fi 3lqqd'l + rgflr{ {i{ }rtlr (ti Fr,rd 3nArI ff cfr q{ BrllRd 6.50 5q} 6r
;onnr:r r;a ftft-c dr F]-dr {G('l /
One copy-of application or O.l.O. as the case may be, and lhe order of the adjudicating authority shall bear a court fee slamp

of Rs. 6.50 as presc.ibed under Schedule-l in terms of the Courl Fee Ac1,1975, as amended.

*ffr 116. Aidlq r.cl{ {irF l'i d-dlfr{ 3rer$q arclfi-6{sr (6rd Efu) i*:rFr{& 1982 ji affif, \,ii:ra riqFra arroi +}
{lFsda 6{i srA fui # J+{ ,n .qrd nr+fi-f, R.-ql . a! tt /
Altention is also invited to lhe rules covering these and other relaled matiers conlained in the Customs, Excise and Service

Appellale Tibunal (Procedure) Rules, 1982.

r.{ 3rffiq crfinl{r 6i 3r{rn alfufr -{i $ diifud aqrqql, fuqd 3lt{ r4rnf,F 91atlr4i + frq, sffaEft fu$,ltq a-{sr5c

www.cbec.qov rn gi 5 F+,-i i I i
For the et;borate, detaited and tatest provisions relating to filing of appeal to lhe higher appellale authority, the appellanl may

reler lo lhe Departmenlal websile wvrw cbec.gov in
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:: ORDER IN APPEAL ::

The Principal Commissioner, Central Excise & Service Tax, Bhavnagar

(hereinafter referred to as "appellant') has filed the present appeal against Order-in-

Original No. BHV-EXCUS-000-JC-25 to 26-2016-17 dated 03,08.2016 (hereinafter

referred to as "impugned order') passed by the Joint Commissioner, Central Excise &

Service Tax, Bhavnagar (hereinafter referred to as 'lower adjudicating authority') in the

case of M/s. Gujarat Pipavav Port Ltd., Pipavav, Uchhaiya, Tal. - Rajula, Dist. - Amreli

(hereinafter referred to as "respondent").

2. Briefly stated, facts of the case are that, audit revealed that the respondent

has wrongly availed cenvat credit of Rs. 't7,88,643- during the period 2005-06 to

2007 -08 on 'Rent-a-cab' service provided by various operators which was mainly

used for administrative staff and as such not related to manufacture and not an input

service. SCN No. V115-127lDemlHQ/2008 dated 06.01 2009 was issued to the

respondent for recovery of wrongly availed cenvat credit of Rs. 17,88,643/- by

invoking extended period along with interest under Rule '14 of Cenvat Credit Rules,

2004 (hereinafter referred to as "CCR, 2004") read with Section 73175 ot Finance

Act, 1994 (hereinafter referred to as "Act") and to impose penalty under Rule '15(3)

of CCR, 2004 read with Section 76178 of the Act. Periodicat SCN No. V/1 5-

67/Dem/HQi2009 dated 06.10.2009 was also issued for the period 2008-09 for

recovery of wrongly availed cenvat credit of Rs. 6,20,388/- along with interest and to

impose penalty. The lower adjudicatlng authority vide impugned order dropped the

proceedings initiated vide both the said SCNs dated 06.01.2009 and 6.10.2009.

3 Being aggrieved by the impugned order, appellant preferred ,n" pr"""$ry
appeal, interalia, on the grounds that "Rent-a-Cab Operator's service' received by

the respondent does not appear to be input service and has not been used in
relation for providing output services. The said service was mainly used for

administrative staff and part of the same were used/receiver beyond the port area as

such not related to their business activities within port area and thus, not an input

service. Therefore, it appears that such services do not fall within purview of

definition of input service' as provided in Rule 2(l) of CCR, 2004 and not admissible

under Rule 3 of CCR, 2004. The respondent has not submitted any documentary

evidences in support of their claim that the expenditure were incurred for various

travelling facilities and not limited to administrative staff as alleged in the SCN.

since these services have been used for commuting between various places outside

port area and not in the port area, these cannot be considered to be availed in

connection with manufacture or business and upto the place of removal, hence,

cannot be considered as an input service.

Page No. 3 ol g
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4. The respondent has filed Memorandum of Cross Objections, interalia, on lhe

following grounds: -

(i) The term 'input service' is defined under Rule 2(l) of CCR, 2004 lo mean any

service used by a provider of taxable service for providing output service. Therefore,

any services which are used by a service provider for providing output service

should be treated as input service. ln support of the contention that 'rent a cab

scheme operator's service' are used in relation to provision of output service i.e. port

service, the respondent submitted that the port is located in a remote area where

necessary public transportation facilities are not easily available to travel from city or

residential area to the port; that the port as spread in wide area and hence the same

facilities are required to commute within port; that the said services are provided to

all employees, that the facilities are also available to Customs officers as well as to

company's executive travelling from the Airport/Railway station to port and the

above facility is not limited to the administrative staff only Hence, it is necessary to

provide travelling facilities since the same is very crucial to operate the business

efficiently and without availing this service, the respondent will not operate and

provide port services in a smooth manner. The respondent relied on following case-

laws:

. Visteon Automotive Systems lndia (P) Limited - TS-538-HC-2016(MAD)-ST

. Cable Corporation of lndia Ltd. - 2008-TIOL-'l 180-CESTAT-MUM
o J.K. Cements - 2009-TIOL-411-CESTAT-DEL
. l/undra Port & Special Economic Zone Ltd. - 2009 (13) STR 178 (Tri.-Ahmd.)
o Haldyn Glass Gujarat Ltd. - 2 009-TIOL-379-C ESTAT-AH M
. Hindustan Coca-Cola Beverages (P) Ltd. - 2010 (18) STR 57 (Tri. - Bang.)
. Dr. Reddy's Lab - 2010 (19) STR 71 (Tri. - Bang.)
. Caliber Point Business Solutions Ltd. - 201 0 (18) STR 737 9"|. - Mumbai)
. HEG Ltd. - 2010 (18) STR aa6 (Tri. - Det.)
. Beekay Engg. & Castings Ltd - 2009 (16) STR 709 (Tri. - Det.)
. J.K Cement Works - 2009 (14) STR 538 (Tri. - Det.)
. Stanzn Toyotetsu lndia Pvt. Ltd. - 2009 (14) STR 316

(ii) The administrative staff is the team of employees who supports the entire

business operations of the organization by providing various administrative services

to the respective division and perform various functions for smooth operation of

business which otherwise would have been performed by the operation division etc.

The respondent relied on following case laws.

. Hrndustan Zrnc Ltd. - 2016-TIOL-943-CESTAT-DEL.
o ITC Ltd. - 2009-TIOL-1199-CESTAT-BANG.
o APM Terminals lndia Private Limited - 2013-TIOL-21gs-CESTAT-MUM

(iii) The department has contended that srnce the respondent has availed rent a cab

services outside the port premises i.e. not upto the place of removal, credit should be

disallowed. lt is submitted that the last leg of the definition of input service' refers to the

transportation of inputs and capital goods and not any other input services and therefore the

same is not applicable to service provider.

\. .,
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(iv) The definition of input service' is divided in two parts one contains the words 'means'

and other part starting with the word 'includes'. When the definition clause contains the

words'means'and 'includes', the words following the expressron 'includes' have the effect

of enlarging the scope of the definition preceding thereto. The respondent relied on

following case-laws: -

. Coca Cola lndia Pvt. Ltd. - 2009-VlL-06-H C-BO M-ST

. Gramophone Co. of India - 1991 (52) Elf 247

. High Land Coffee Works - 1991 (3) SCC 61 7

o Good Year lndia Ltd. - 1997 (95) ELT 450

r All lndia Federation of Tax Practitioners - 2007-TIOL-'149-SC-ST

. GTC lndustries Ltd. - 2008 (12) STR 468 (Tri. - LB)

. Delloite Tax Services lndia Pvt Ltd. - 2008 (11) STR 266 (Tri. - Bang.)

5. The department has submitted comments on Memorandum of Cross Oblections

wherein it has been submitted that it is clear from the definition of input service' under Rule

2(l) of CCR, 2004, that cenvat credit can be allowed only in respect of input services,

relating to business, which are specifically used directly or indirectly, in or in relation to the

manufacture of final products within the ambit. The services of travelling facility from city to

port for various business-related requirements, from airporUpublic place to port or vice versa

for travelfing of company's executives and others are the facilities beyond the port area and

hence, the services cannot be considered as input services. The respondent could not

establish their plea that specific services used in connection with their business activities

only. since, all the services have been used for commuting between various places outside

port area, such services cannot be considered to be availed in connection with manufacture

or business and upto the place of removal, hence these services cannot be considered as

lnput services

6. Personal hearing in the matter was attended to by Ms. Bansari popat, Chartered

Accountant, who reiterated the submissions made in Memorandum of cross objections

and contended that the order passed is correct and is also in line with the orders passed

by CESTAT in the matter; that the order should be upheld and the department appeal

should be rejected.

FINDINGS:-

7. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and submissions made by the appellant, The issue to be decided is

whether in the facts and circumstances of the present case, the impugned order passed

by the lower adjudicating authority dropping proceedings initiated vide scNs dated

06.01 2009 and dated 06.10.2009. is correct or not.
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8. I find that the definition of "input service" under Rule 2(l) of Rules, 2004, is in Mo

parts. Clauses (i) and (ii) of Rule 2(l) cover the "service provrder" and the "manufacturer"

respectively. The present case relates to output service provider. I would like to

reproduce the definition of input service' under Rule 2(l) of CCR, 2004, as it was

prevailing at the malerial time, so far as it may relevant for service provider, which reads

as under: -

(l) nput sevice means any service -

(i) used by a provider of taxable seNice for providing an output seNice, or

(i0

and includes serylces used in relation Io setting up. modernization. renovation or repairs of a
factory. premises of provider of output service or an office relatutg to sLtch factory or premises.
adveftisement or sales promotion, market research, storage upto the place of removal,
procurement of inputs. activities relatinq to business. such as accounlng auditng, financng
recruitment and quality control. coaching and traintng, computer networking. credit rating.
share registry, and security. inward transpoftation of inputs or capital goods and olttward
transpoftation upto the place of removal:

(Emphasis supplied)

8.1 lt could be seen from the above definition that the expression "any service", if

read with "used by a provider of taxable service for providing an output service" in

clause (i) of Rule 2(l) of the Rules, 2004 has widened the scope of "input service" in

respect of output service provider. Thus, it is clear that any service used by a service

provider for providing an output service and includes services used in actrvities, relating

to business, is an 'input service' for the service provider. lt is well-settled that literal

interpretation would prevail, where the plain words of statute are clear and

unambiguous

8.2 The department has contended that rent a cab services have been used by the

respondent for commuting between various places outside port area and not in the

port area and therefore, these cannot be considered to be availed in connection with

manufacture or business and upto the place of removal, hence, cannot be

considered as an input service. The respondent has countered this argument that

the term 'input service' is defined under Rule 2(l) of CCR, 2004 to mean any service

used by a provider of taxable service for providing output service and that any

services which are used by a service provider for providing output service should be

treated as input service. lt has also been contended by the respondent that

travelling facilities is very crucial to operate the business efficiently and without

availing this service, the respondent cannot operate and cannot provide port

services in a smooth manner. lfind that the respondent is a service provider

providing port services and rent a cab services have been used for transportation of

their officials from city to port and within port to provide their taxable services i.e.

port services without which they cannot efficiently carry out their business. The
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definition of input service'does not contain that the services must have been used

within the place of removal by the provider of taxable service I find that Hon'ble

High Court of Punjab & Haryana in the case of Maruti Suzuki lndia Limited reported

as 2017 (49) STR 261 (P&H) dismissed department appeal involving identical

grounds. The relevant paras of the said decision are re-produced as under:-

Cenvat credit - Availment of - Rent-a-Cab servlces Ltsed by executives of
assessee for travelling for busrness meetings, visits to dealershrps, visrts to
yendor sltes. dealers meet, busriress promotion activities. vehicles launch.
conferences, etc. - HELD . This exDenditure was related to busrness as lt was
incurred to oromote sa/es and for effic ient runninq of busrness - Hence,
assessee was entitled to avail Cenvat credit of Service Tax paid thereon -
Rule 3 of Cenvat Credit Rules. 2004.

2. The appeal was admitted for consideration of the following substantial
queslrons of law arising out of the order dated 14-12015 passed by the
Customs Exclse & Service Tax Appellate Tribunal, Principal Bench, New
Delhi (for the shott 'the Tribunal') in Excise Appeal Nos. 3614-3615 of 2012
peftaining [o the assessme nt years 2009-10 and 2010-1 1 .

'(i) Whether the respondent can avail Cenvat credit on accoutlt of Service
Tax paid on Mandap Keeping Seryices and Rent-a-Cab Servrbes by treating
the same as input services?

24. Similarly, the Rent-a-Cab seryices used bv the executives of the
resDondent for the purDose of travellino reo tuired for business meefrnos. vlsls
to the dealershios vrsrls lo the vendor sites. dealers meet. busrness
oromotion activities. vehicles launch. conferences. etc. ls a an expenditure in
relation to buslness beino ncurred bv the respondent in order to promote lhe
sa/es and for efficient runninq of lhe busrness for which thev are entitled to
avail Cenvat credit

(Emphasis supplied)

8.3 The Hon'ble High Court of Karnataka in the case of Tata Auto Components

Systems Limited reported as 2012 (277) ELf 315 (Kar.) dismissed the appeal filed

by the department. The relevant paras of the said decision is reproduced as under: -

Cenvat credit of Service tax - Transoofta tion seruice r:rovided in the factorv of
assessee. to their staff for oick uo and dron from their residence to the factoy
and vice versa. ls an inDut serv,ce in or in relation to manufacture. whether
directly or indirectly of the final products within the meaning and
comprehension of Rule 2(l) of Cenvat Credit Rules 2004 - Sevice tax, so paid
for receiving the transporta on seryices by assessee, eligible for availment
and utilization in terms of Rule 3 read with Rules 2(l) and 9 ibid. [paras 4. 5]

This appeal is by the revenue being aggrieved by the order of the Tribunal
holding that lhe assessee is entitled to avail Cenvat credit on the Service tax
paid on the transpoftation servlces provided by the assessee to their staff for
pick up and drop from the residence to the factory and vice-versa.
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2. The assessee are holders of Central Excise Registration Ceftificate for
manufacture of motor vehicle pafts and accessories. Accordingly. the
assessee is availing Cenvat credit of duty paid on inputs, capital goods and
input services. Ihe assessee was availitlg Cenvat and utilizing input tax credit
relating to transpoftation seryrces (Rent-a-Cab Servrce). Hettce. the show
cause notice was issued to them as to why the input Service tax availed and
utilized on transpottation servlces should not be treated as wrongful availment
and utilization of input seNice credit and the same should not recovered. The
assessee replied to the same. However, lhe assesslng officer confirmed the
demand. Aggrieved by the same. the assessee prefened an appeal before
the Commissioner of Appeals who rejected the same. Aggrieved by the same,
lhe assessee preferred an appeal before the Tribunal.

3. The Tribunal by relying on the decision in the case of Stanzen Toyotetsu
Private Limited v. C.C.E. reported in 2009 (14) S.LR 3r6 (Bangatore) held
lha, the assessee is entitled for availment of Cenvat credit ot.t the Service tax
paid on transpoftation sevices provided to their staff. Aggrieved by the same,
the revenue has preferred this appeal.

4. This appeal was admitted to consider the following substantiat question of
law: -

'11) Whether the transportation seNice, provided in the factory of the M/s.
Tata.Auto Comp.- Systerns Ltd., to their staff for pick up and diop from their
residence to the factory and vice yersa, was an input sbrvice. in 6r in relation
to manufactLtre, whether directly or indrectlv of the final products within the
meaning and comprehension of Rule 2(1)ofihe Cenvat Ciedit Rules,2004?

(2) Consequently whether the Cenvat credit of the Service tax, so paid for
receiving the transp-oftation seryices by them for pick up and drop fr6m thet
residence to the factory and vice versa. was eliqibte tor avAitment and
utilization in terms of Rule 3 read with Rule 2(1) and Rule g thereof?"

The identical questiotl of law came up for consideralion before this Courl in
the case of Commissioner of Central Excise v. M/s. Stanzen Toyotetsu lnclia
(P) Ltd., reported
S.T.R 444 (Kar.)l

in C E.A. No. 96/2009 and connected natters [2011 (23)
This Court took the view that the transpoftation/Renla-

Cab service is Drovided bv the assessee to their emplovees in ordet to reach
their factorv Dremises in time which has a direct bearino on manufacturino
activitv. ln fact, the employee is also entitled to convevance allowance which
would form part of his condition of service. Therefore, by no stretch of
imagination it can be construed as a welfare measure by denying the
availment of Cenvat credit to lhe assessee for providing transpoftation
facilities as a basic necessity which has a direct bearing on the manufacturing
activity. While so holding the Couft held that if the credit is availed by
manufacturer then the question is what are the ingredients that are to be
safisfled for availing such a credit. That the saicl service should have been
utilized by the manufacturer directly or indirectty in or in relation to the
manufacturer diectly or indirectly in or in relation to the manufacturer of final
products or used in relation to activities relating to busrness. lf any of the test
is satlsfled then the service falls under input service and the manufacturer is
eligible to avail Cenvat credit and the Service tax paid on such credit.

(Emphasis supplied)

8.4 The Hon'ble CESTAT, New Delhi in the case of HCL Technologies Limited

reported as 2015 (40) STR 1124 lri. - Delhi) held as under: -

4. The learned counsel for appellants urged that the refund has been
wrongly denied. The disputed period is from October. 2010 to December.
2010. Cenvat credit of Rs. 76.463/- on Rent-a-Cab serylces has been denied
stating the reason that the same has no nexus with the provision of output
seryrces. /l is seen observed by the authorities below that Rent_a_Cab and
tour erator were used bv a pafticular Derson/quest thouqh on a reqular

The learned counsel. Msbasis and that vehicles are used in the niqht also
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Sukriti Das, appearing for the appellants explained that appellants are a BPO
Company and these servlces are utilized for the purposes of t
its emplovees to and from the workplace and their homes and also for
buslness meetinos. Fufther. that for the safetv of ladv emplovees the vehicles
are used and plied in the niqht also. The appellants being a BPO Company
the odd working hours and transpoftation employees, especially the lady
employees /s a servlce necessary and indispensable for the activities in which
the Company is engaged The amendment ht fotth in the definition of
inout seryices w.e.f. 1-4-2011 excludes Rent-a-Cab servlces. But the
deDaftment vide Circular No. 943/04/201 l-CX. dated 29-4-2011 has clarified
that the credit on such seryrces shall be available if its provision had been
completed before 1-4-2011 . According to the appellants the credit was availed
for the period October, 2010 to December, 2010. They also relied upon the
judgments rendered in CCE, Bangalore v. Bell Ceramics - 2012 (25) S.T.R.
428 (Kar.), CCE, Bangalore v. Stanzen Toyotetsu lndia (P) Ltd - 2011 (23)
5.7.R 444 (Kar ) and KPMG v. CCE, New Delhi - 2014 (39 S. r.R. 96 (Tri -
Del.). The learned DR reiterated the findings in the impugned order and
contented that credit cannot be availed as lhese seryices have no nexus with
the output servlces. On hearing the submisslons and perusal of records, the
instant case stands covered by the decisions rendered in the above
judgments which are held in favour of lhe assessee. The requirement for
availing credit is that the input service must be used for providing the output
service. The appellants being a BPO, where the employees have to wo* in
shifts even during night hours, I cannot agree with the view of the authorities
below that the sach servlces have no nexus with the output services provided.
The refund on these seryrces is allowed.

(Emphasis supplied)

8.5 ln view of above factual and legal position, I find no reason to interfere with

the findings of the lower adjudicating authority allowing cenvat credit of service tax

paid on'rent a cab'services under Rule 2(l) of CCR, 2004 and therefore, I uphold

the impugned order and reject the appeal.

ftqTf+c fl{r cd of rr{ qfif, ol nq-dnT sqr}m' rt&' Q Bqr qjdr t r

The appeal filed by the department stands disposed off in above terms
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To,
M/s. Gujarat Pipavav Port Ltd.,
Pipavav, Uchhaiya,
Tal. - Rajula,
Dist. - Amreli
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Copv to

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Bhavnagar
3) The Assistant Commissioner, GST & Central Excise Division, Bhavnagar.
4) Guard File.
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