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vAppeal No: V2l20lBVRl2017

: ORDER IN APPEAL::

M/s. Ardeec Engineering (Sau) M. Ltd., Industrial Area, Trolley Road,

Wadhwancity, Surendranagar (hereinafter referred to as'the appellant') has filed this

present appeal, against Order-in-Original No. 07 to O8/Demand/2016-17 dated

L9.L2.20L6 (hereinafter referred to as 'the impugned order') passed by the Assistant

commissioner, central Excise Division, Surendranagar (hereinafter referred to as 'the

lower adjudicating authority').

2. Briefly stated facts of the case are that audit noticed that the appellant

had availed cenvat credit of service tax paid on erection, commissioning and installation

services used at wind mill located at Kalyanpur Village in Jamnagar District, far away

from registered factory premises situated at Surendranagar. Cenvat credit of service tax
paid on erection, commissioning and installation of the said wind mill was alleged to be

not admissible as the said services were not used directly or indirectly in or in relation

to the manufacture of excisable final products of the appellant. Electricity generated by

wind mill at Kalyanpur was/is non-excisable product, which was transferred to Gujarat

Electricity Board at Jamnagar and in turn Gujarat Electricity Board provided electricity at
factory premises situated at surendranagar. It was alleged that the appellant had sold

some pat of electricity generated through wind mill, which meant the said part of
electricity so sold was not used in manufacture of excisable final products. It was

observed that electricity supplied to GEB at Kalyanpur, Jamnagar and electricity

received from GEB at factory premises, surendranagar are two independent

transactions and there is no direct nexus between the services received at wind mill

and final products manufactured in the factory. It was noticed that the appellant had

availed cenvat credit of Rs.44,0331- vide Invoice No.22 dated o4.o4.zol2 issued by

M/s. slDBI, Rajkot in absence of any valid duty paid document as prescribed under

Rule 9 of the cenvat credit Rules, 2004 (hereinafter referred to as "the ccR"). Show

cause Notices dated 30.06.2014 and dated 22.04.20t5 were issued alleging that the

appellant had availed cenvat credit which was not in accordance with the provisions of
Rule 4 of the ccR as they availed cenvat credit without receiving the input service in

their manufacturing premises. It was also alleged that the cenvat credit was taken and

utilized on the services availed at wind mill, which do not qualify as Input service

defined under Rule 2(l) of the ccR. The lower adjudicating authority has decided both

SCNs vide impugned order, wherein he has confirmed demand of wrongly availed

3
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cenvat credit of Rs. 1,68,221l- under Rule 14 of the CCR read with proviso to Section

11A ofthe Central Excise Ad, 1944 and conflrmed recovery of interest under Rule 14 of

the CCR read with Section 11AA of the Central Excise Act, 1944 and imposed penalty of

Rs. 1,68,22U- under Rule 15(2) of the CCR read with Section 11AC of the Central

Excise Act, 1944. The option of reduced penalty @ 25o/o of penalty imposed was given

by the lower adjudicating authority in terms of amended section 11AC of the central

Excise Act, 1944.

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal inter-alia, on the following grounds:-

3.1 The appeilant had avaired cenvat credit of service tax paid on input

services used in or in relation to manufacture of final product; that the appellant had

purchased wind mill and installed in area of Kalyanpur Village in Jamnagar District

under proper agreement entered with Gujrat Energy Development Agency (GEDA); that
the appellant opted for wheeling of electricity gengrated with option of sale of excess
generation of such electricity and got the credit of such electricity generated during the
period under consideration; that the appellant had installed wind mill in the area

specified and electricity so generated was wheeled through pGVCL as per rules and

regulation of the state governmenu that the adjustment of electricity so generated at
wind mill was given at factory while raising invoices by the pGVCL that means the
electricity so generated at wind mill is used in or in relation to manufacture of final
product within factory premises and hence cenvat credit of service tax paid on services

availed at wind mill cannot be denied to the appellant; that the appellant can avail
cenvat credit of service where ever availed for the purpose of manufacture of excisable
goods. The appellant argued that the rower adjudicating authority has erred in

confirming the demand without considering above relevant facts as well as agreement

entered with the relevant agency. s
3.2 The lower adjudicating authority has erred in confirming the demand on

the ground that the services availed cannot be treated as input service; that the
installation of wind mill is governed under provisions of Electricity Act, 2003; that the
appellant is bound to install wind mill at the place allotted by the government and
bound to enter into an agreement as per the policy declared by the government and
consequently electricity so generated has to route through the system adopted and
established by the government; that in other word the electricity so generated through

\\
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Wind mill is being transferred to the manufacturing unit through facility available and

for such transfer the appellant is paying some charges to either government or to the

respective company formed by the government, but it is ultimately used in or in relation

to manufacture of final product and therefore it cannot be said that the services used at

wind mill are not used in or in relation to manufacture of final products and it is not

Input service. The appellant relied upon following decisions:

(i) Rajratan Global Wires Ltd. - 2012 (26) SrR 117 (Tri.-Det.);

(ii) Ultratech Cement Ltd. - 2011 (21) SI-R 297 (Tri.-Mumbai);

(iii) Deepak Fertilizers & Petrochemicals Corpn. Ltd. - 2013 (32) SfR 532 (Bom.);

(iv) Maharashtra Seamless Ltd. - 2012 (286) ELT 93 (Tri.-Mumbai);

(v) Parry Engg & Electronics P. Ltd. - 2015 (40) STR 243 (Tri. LB)

3.3 The appellant further submitted that availment of cenvat credit of service

tax paid on services utilized for wind mill far away from factory is nothing but question

of interpretation of law and hence penalty proceedings initiated is improper and

unjustifled when issued under consideration is in dispute and involves question of
interpretation, in support to this, the appellant relied upon following decisions:

(i) Sundaram Brake Linings Ltd. - 2014 (299) ELT 342 (Tri.-Chennai);

(ii) S. C. Enviro Agro India M. Ltd. - 2013 (298) ELr 257 (Trbi.-Mumbai);

(iii) Jayco India (P) Ltd, - 20t3 (294) ELT 236 (Tri. Det.);

(iv) Mexim Adhesive Tapes Art. Ltd. - 2013 (291) ELT 195 (Tri.-Ahmd.);

(v) Mastech Technologies pvt. Ltd. - 2013 (293) ELT 311 (Tri.-Del.)

3.4 The appellant argued that the lower adjudicating authority has erred in

relied upon on the decision of Hon'ble supreme court ln case of Maruti Suzuki Ltd.

repofted as 2009-240-ELT-641 as the said decision has been differed by the Hon,ble

Supreme Court as reported at 2010-260-ELT-321; that the lower adjudicating authority

has erred in confirming the demand by relying upon decisions referred in para 21 of the

impugned order which no more goods law in view of the decision of the Hon,ble

CESTAT in case of Parry Engg & Electronics p. Ltd.; that the department had knowledge

of all the facts and hence demand for the period 2Ot2-I3 is time barred.

4. Personal hearing in the matter was attended by shri paresh sheth,
Advocate, who reiterated the grounds of appeal and also submitted a copy of orders-

In-Appeal dated 10.04.2014 on this matter. personal hearing notice was also sent to
the jurisdictional Assistant commissioner, however, none appeared from Depaftment
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side.

Findinos:

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions oF the appellant including at the time of

personal hearing. The issue to be decided in the present appeal is whether cenvat

credit of service tax paid in relation to services utilized for installation of Wind mill at

Kalyanpur village in Jamnagar District far away from the factory premises, is admissible

to the appellant or not.

6

6.

service tax

grounds: -

(i)

(ii)

I find that the lower adjudicating authority has denied cenvat credit of
paid on services utilized for installation of Wind mill, inter-a/r4 on the

that electricity generated at Wind mill was being supplied to GEB and in

lieu of the electricity so generated, GEB was providing set-off to the

appellant in their factory at Surendranagar and therefore, it had no direct

or indirect relation to manufacture of final product at Surendranagar, as

required under Rule 2(l) of the Cenvat Credit Rules, 2004;

that the input services have been used towards erection and maintenance

of Wind mill which produce electricity, which is not excisable and is

intangible and, therefore, the services have resulted into production of
electricity being non-exclsable goods, the availment and utilization of the

said input service, is not admissible electricity being non-excisable as

chain of cenvat credit of the said input services is broken once non-

excisable goods emerged as per Rule 6 of the CCR, 2004;

(iii) that the transaction of transferring of power to the GEB and sale of
power of offsetting of power by the GEB with the appellants, are two

independent transactions and therefore both are unrelated act to each

other and therefore services availed at Kalyanpur Village in Jamnagar

District and credit of the service tax paid for service is not admissible at

the manufacturing unit situated at Surendranagar, as there is no direct or

indirect relatlon between such availment of service at Jamnagar and the

manufacture of final product at Surendranagar;

(iv) that the appellant has sold part of electricity to PGVCL which is in excess

to their captive consumption, which has not been utilized in the factory
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premises. Therefore, the appellant is not eligible for cenvat credit of input

used for generation of electricity sold by the appellant and therefore

proportionate credit which is attributable to the electricity, not used /
supplied in the factory premises would not be available and credit of Rs.

81,616/- out of total cenvat credit of Rs. 1,68,221l- would not be

available to the appellant in terms of Rule 2(l) of the CCR.

(v) The appellant has availed cenvat credit of Rs. 44,033/- on 31.03.2012

prior t0 the issuance of central excise invoice No. 22 dated 04.04.2012

which is in contravention of Rule 9 of the CCR.

7. I find that the appellant has availed cenvat credit on service tax paid on

installation and erection services utilized at the Wind mill situated at distant place from

the registered premises of the appellant. The contention of the department is that the

services being utilized at a distant place, hence cenvat credit was not available to the

appellant whereas, the appellant has pleaded that the definition of ,input service.covers

such services. I would like to examine, definition of input service as deflned under Rule

2(l) of the ccR, 2004 during the relevant period which is produced below for ready

reference: -

'(/) "input seruice" means any seruicq-

(, used by a provider of output seruice for providing an output

seruice; or

(i0 used by the manufacturer, whether directly or indirectly, in

or in re/ation to the manufacture of final products and

clearance of final products upto the place of removal

and includes services used in relation to setting up, modernization,

renovation or repairs of a factory premises of provider of output service

or an office relating to such factory or premises, advertisement or sales

promotion, market research, storage upto the ptace of removal,

procurement of inputs, accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit rating,

share registry, security, business exhibition, legal seruices, inward

transportation of inputs or capital goods and outward transportation upto

the place of removal;

(Emphasis supplied)

It is a undisputed fact that the generation of electricity is taking place at7.t
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Wind mill at a place away from the factory and the electricity so generated, is wheeled

to the electricity authorities, who in turn, supplied electricity at the manufacturing unit

of the appellants, as per agreed formulae, and that electricity was utilized at the factory

for manufacture of the final products of the appellant. I find that the matter is no more

res integra in view of the decisions of the Hon'ble Bombay High court in the case of

Endurance Technology Pvt. Ltd reported at 20t7 (52) S.T.R. 361 (Bom) and the

Larger Bench of CESTAT in the case of parry Engg. & Electronics p Ltd reported at

2015 (40) s.T.R. 243 (Tri.-LB). I also find that there is no restriction under cenvat

credit Rules, 2004 that the services should be utilized within the factory premises only.

7.2 I find that the lower adjudicating authority has relied upon the decision

in the case of Maruti Suzuki Ltd. Vs ccE, Delhi-lll as reported at 2009 (240) E.L.T.

641 (s.c.). on study of this judgments, I find that the dispute in the Maruti case

was relating to cenvat credit on inputs used in generating electricity, whereas in the

case on hand, dispute is relating to cenvat credit on input services. Further, the
part of electrlcity so generated was sold/wheeled out to joint ventures and vendors

by the Maruti, whereas, in the instant case the wheeled energy is adjusted by

PGVCL/GEB by giving set off in periodicat bills of the appellants only. Also, the
period covered in the above Maruti case is from January, 2003 to March, 2004,
whereas in the present case, the period covered is from March , 2012 to February,

2015 and the definition of input service was amended in 200g, 20ll and 20t2.
Therefore, the facts of the case on hand and that of the Maruti suzuki Ltd. supra
are different and hence, the case-law relied upon by the lower adjudicating
authority, is not correct at all.

7.3 The lower adjudicating authority has also relied upon the decision in

the case of ccE Vs Gujarat Heavy chemicals Ltd as reported at 2011 (22) s.T.R.
610 (Guj.). I find that in the case of Gujarat Heavy chemicals Ltd, the Hon,ble High
Coutt of Gujarat disallowed cenvat credit on security services provided at residential
quarters of their workers, which had no connection with the manufacture of their
final products, whereas, in the case on hand until and unless the wind mill is

installed/maintained, the appellant cannot produce electricity and the electricity so
generated from the said wind mill has been used to manufacture the final products
of the appellant. since, electricity received by the appellant has been used in
manufacture of the final products of the appellant there is direct nexus. Therefore,
this case law relied upon by the lower adjudicating authority also is not correct and
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applicable in the instant case at all.

7.4 Regarding the issue of the disallowance of proportionate cenvat credit

of Rs. 81,616/- on account of sale of part of electricity so generated at Wind mill as

held at para 25 of the impugned order, I find that denial of cenvat credit of service

tax has been worked out on proportionate basis on account of sale of part of

electricity. It is settled position of law that cenvat credit can be taken on

inputs/input service to the extent actually used/utilized in the manufacture of the

final products. since this is a case of selling of electricity, which has not been used

for manufacture of final products and accordingly cenvat credit of input service

attributable to quantum of electricity sold to pGVCL is not admissible to the

appellant. Therefore, I find that denial of proportionate cenvat credit of Rs.

81,6161- on account of the sale of electricity is correct, legal and proper.

7.5 As regard to disallowance of cenvat credit of Rs. 44,033/- availed on

31.03.2012 without valid document, I find that the lower adjudicating authority has

correctly held that cenvat credit of Rs. 44,033/- is not admissible to the appellant as

they not having valid document as provided under Rule 9 of the ccR. I further flnd
that the appellant has neither raised any argument on this before the lower

adjudicating authority nor in Appeal Memorandum and hence, denial of cenvat
credit of Rs. 44,0331- is justified.

7.6 Regarding interest liability and penal action for disallowance of cenvat
credit, I find that the appellant had wrongly availed and utilized cenvat credit of Rs.

81,6t61- by way of contravention of provisions of Rule 2(l) of the ccR as any
cenvat credit of input service is admissible to extent the said service has been

actually used/supplied to the factory premises. In the instant case, input services
involved in the electricity so sold were not used/supplied to the factory premises.

The findings of the lower adjudicating authority categorically mentioned that at the
time of personal hearing, the appellant had admitted that they sold part of the
electricity and this fact at no point of time disclosed by the appellant but came on

record when specifically asked at the time of personal hearing held during
adjudicating proceeding. I further find that the appellant had availed cenvat credit
of Rs. 44,033/- on 31.03.2012 without having valid document as per Rule 9 of the
ccR, which specify that the cenvat credit shall be taken by the manufacturer or the
provider of output service or input service distributor, as the case may be, on the
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basis of an invoice, a bill or challan issued by a provider of input service and this

fact came into knowledge at the time of audit. In view of above, I find that the

appellant has wrongly availed and utilized cenvat credit and hence the appellant is

required to pay appropriate interest under Rule 14 of the CCR read with Section

11AA of the Central Excise Act, 1944 and penalty under Rule 15 of the CCR read

with Section 11AC of the Central Excise Act, 1944 in respect of disallowance of

cenvat credit as discussed above.

8. In light of the above discussion and flndings, I hold that the appellant is

eligible to take cenvat credit of service tax on installation of Wind mill even if situated at

a distant place from the factory premises. However, it can be allowed only to the extent

actually used/utilized in the manufacture of the flnal products. Hence, denial of cenvat

credit of Rs, 81,616/- and Rs. 44,0331- on account of sale of electricity and non-

availability of valid document respectively, is justified and I uphold the same.

gTffir (qRr rS fI G 3r{fd fir fttrcltr iq{trd rti, t fuqr unr tr

The appeal filed by the appellant stands disposed off in above terms.

q

9
N^.

"td
(gart

3rr{fd (Trfl+lz)
By R.P.A.D.

To

Coov to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise Division, Surendranagar.
4) Guard File.

M/s. Ardeec Engineering (Sau) Pvt. Ltd.,
Industrial Area, Trolley Road, Wadhwancity,
Surendranagar

M/s. gil4r+. Sffita (sl.) cr. *.,
gg&qfr qftqr, Aft tts, ir6-{rafrA,

gttrf,JR.
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ER IN APP

M/s. Ardeec Engineering (Sau) M. Ltd., Industrial Area, Trolley Road,

wadhwancity, surendranagar (hereinafter referred to as'the appellant') has filed this
present appeal, against order-in-original No. 07 to og/Demand/2016-17 dated

t9.12.2016 (hereinafter referred to as 'the impugned order') passed by the Assistant

commissioner, central Excise Division, Surendranagar (hereinafter referred to as 'the

lower adjudicating authority').

2. Briefly stated facts of the case are that audit noticed that the appellant
had availed cenvat credit of service tax paid on erection, commissioning and installation

services used at wind mill located at Kalyanpur village in Jamnagar District, far away
from registered factory premises situated at Surendranagar. Cenvat credit of service tax
paid on erection, commissioning and installation of the said wind mill was alleged to be
not admissible as the said services were not used directly or indirecuy in or in relation
to the manufacture of excisable final products of the appellant. Eleclncity generated by
wind mill at Kalyanpur was/is non-excisable product, wrricrr ffir"ansferred to Gujarat
Electricity Board at Jamnagar and in turn Gujarat Electricity Board provide$electricity at
factory premises situated at surendranagar. It was alleged that the appellant had sold
some part of electricity generated through wind mill, which meant the said paft of
electricity so sold was not used in manufacture of excisable final products. It was
observed that electriclty supplied to GEB at Kalyanpur, Jamnagar and electricity
received from GEB at Factory premises, surendranagar are two independent
transactions and there is no direct nexus between the seruices received at wind mill
and final products manufactured in the factory. It was noticed that the appellant had
availed cenvat credit of Rs. 44,033/- vide Invoice No. 22 dated 04.04.2012 issued by
M/s. SIDBI, Rajkot in absence of any varid duty paid document as prescribed under
Rule 9 0f the cenvat credit Rules, 2004 (hereinafter referred to as .'the ccR,,). show
Cause Notices dated 30.06.2014 and dated 22.o4.zols were issued alleging that the
appellant had availed cenvat credit which was not in accordance with the provisions of
Rule 4 of the ccR as they avaired cenvat credit without receiving the input service in
their manufacturing premises. It was also alleged that the cenvat credit was taken and
utilized on the services avaired at wind mill, which do not qualify as Input service
defined under Rure 2(r) of the ccR. The rower adjudicating authority has decided both
scNs vide impugned order, wherein he has conflrmed demand of wrongry avaired
cenvat credit of Rs. 1,68,221l- under Rule 14 of the ccR read with proviso to section
11A of the central Excise Act, L944 and conflrmed recovery of interest under Rule 14 of
the ccR read with section 11AA of the centrar Excise Act, t944 and imposed penarty of
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Rs. 1,68,221l- under Rule 15(2) of the CCR read with Section 1lAC of the Central

Excise Act, 1944. The option of reduced penalty @ 25o/o of penalty imposed was given

by the lower adjudicating authority in terms of amended section 11AC of the central

Excise Act, 1944.

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal inter-alia, on the following grounds:-

3.1 The appeilant had avaired cenvat credit of service tax paid on input
seryices used in or in relation to manufacture of final product; that the appellant had
purchased wind mill and installed in area of Kalyanpur village in Jamnagar District
under proper agreement entered with Gujrat Energy Development Agency (GEDA); that
the appellant opted for wheeling of electricity generated with option of sale of excess
generation of such electricity and got the credlt of such electricity generated during the
period under consideration; that the appellant had installed wind mill in the area
specified and electricity so generated was wheeled through pGVCL as per rules and
regulation of the state government; that the adjustment of electricity so generated at
wind mill was given at factory whire raising invoices by the pGVCL that means the
electricity so generated at wind mill is used in or in relation to manufacture of flnal
product withln factory premises and hence cenvat credit of service tax paid on services
availed at wind miil cannot be denied to the appeilanu that the appellant can avair
cenvat credit of service where ever availed for the purpose of manufacture of excisable
goods. The appellant argued that the rower adjudicating authority has erred in
confirming the demand without considering above relevant facts as well as agreement
entered with the relevant agency.

3.2 The rower adjudicating authority has erred in confirming the demand on
the ground that the services availed cannot be treated as input service; that the
installation of wind miil is governed under provisions of Erectricity Act, 2003; that the
appellant is bound to install wind mill at the place allotted by the government and
bound to enter into an agreement as per the policy declared by the government and
consequenfly electricity so generated has to route through the system adopted and
established by the governmenu that in other word the electricity so generated through
wind mill is being transferred to the manufacturing unit through facirity avairabre and
for such transfer the appeilant is paying some charges to either government or to the
respective company formed by the governmen! but it is ultimately used in or in relation
to manufacture of final product and therefore it cannot be said that the services used at
wind mill are not used in or in relation to manufacture of final products and it is not

Pa-rre4ofl0
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input seruice. The appellant relied upon following decisions:

(i) Rajratan Global Wires Ltd. - 2012 (26) STR 117 (Tri.-Det.);

(ii) Ultratech Cement Ltd. - 2011 (21) SrR 297 (Tri.-Mumbai);

(iii) Deepak Fertilizers & Petrochemicals Corpn, Ltd. - 2013 (32) StR 532 (Bom.);

(iv) Maharashtra Seamless Ltd. - 2012 (286) ELT 93 (Tri.-Mumbai);

(v) Parry Engg & Electronics P. Ltd. - 2015 (40) STR 243 (Tri. LB)

3.3 The appellant further submitted that availment of cenvat credit of service

tax paid on services utilized for wind mill far away from factory is nothing but question

of interpretation of law and hence penalty proceedings initiated is improper and

unjustified when issued under consideration is in dispute and involves question of
interpretation, in suppoft to this, the appellant relied upon following decisions:

(i) Sundaram Brake Linings Ltd. - ZOt4 (299) ELT 342 (Tri.-Chennai);

(ii) S. C. Enviro Agro India h/r. Ltd. - 2013 (29S) ELr 257 (Trbi.-Mumbai);

(iii) Jayco India (P) Ltd. - 2013 (294) ELr 236 (Tri. Det.);

(iv) Mexim Adhesive Tapes hrt. Ltd. - 2OL3 (291) ELT 195 (Tri.-Ahmd.);

(v) Mastech Technotogies M. Ltd. - 2013 (293) ELT 311 (Tri.-Det.)

3.4 The appellant argued that the lower adjudicating authority has erred in

relied upon on the decision of Hon'ble Supreme court in case of Maruti suzuki Ltd.

reported as 2009-240-ELT-641 as the said decision has been differed by the Hon.ble

supreme court as reported at 2010-260-ELT-321; that the lower adjudicating authority
has erred in confirming the demand by relying upon decisions referred in para 21 of the
impugned order which no more goods law in view of the decision of the Hon,ble

CESTAT In case of Parry Engg & Electronics p. Ltd.; that the department had knowledge
of all the facts and hence demand for the period 2orz-r3 is time barred.

4. Personar hearing in the matter was attended by shri paresh sheth,
Advocate, who reiterated the grounds of appeal and also submitted a copy of orders_
In-Appeal dated 10.04.2014 on this matter. personal hearing notice was also sent to
the jurisdictional Assistant commissioner, howevel non%_ appeared from tb
DepartmenL c^;fe,,

Findinos:

5. I have carefuily gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant including at the time of
personal hearing. The issue to be decided in the present appeal is whether cenvat
credit of service tax paid in relation to services utilized for installation of Wind mill at
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Kalyanpur Village in Jamnagar District far away from the factory premises, is admissible

to the appellant or not.

6. I find that the lower adjudicating authority has denied cenvat credit of

service tax paid on services utilized for installation of Wind mill, inter-a/r4 on the

grounds: -

(i) that thd electricity generated at tR€ Wind mill was being supplied to GEB

and in lieu of the electricity so generate$tht! GEB was providing set-off to

the appellant in their factory at Surendranagar and therefore, it had no

direct or indirect relation to manufacture of .the final product at

Surendranagar, as required under Rule 2(l) of the Cenvat Credit Rules,

2004;

(ii) that the input services have been used towards erection and maintenance

of Wind mill which produce electricity, which is not excisable and is

intangible and, therefore, the services have resulted into production of
electricity being non-excisable goods, the availment and utilization of the

said input service, is not admissible electricity being non-excisable as

chain of cenvat credit of the said input services is broken once non-

excisable goods emerged as per Rule 6 of the CCR, 2004;

(ii| qaq,ih3yfrttflttsw3wwnry!)gaaaa3,aaaqqry+

,l power of offsetting of power by the GEB with the appellants, are twol)"Ir
independent transactions and therefore both are unrelated act to each

,. lrr ',^" other and therefore services availed at Kalyanpur Village in Jamnagar
l I District and credit of the service tax paid for service is not admissible at

the manufacturing unit situated at Surendranagar, as there is no direct or

indirect relation between such availment of service at Jamnagar and the

manufacture of final product at Surendranagar;

(iv) that the appellant has sold part of gle electricity to pGVCL which is in
excess to their captive consumption, which has not been utilized in the

factory premises. Therefore, the appellant is not eligible for cenvat credit

of input wbith used for generation of erectricity wbieh- sord by the

appellant and therefore proportionate credit which is attributable to the

electricity, not used / suppried in the factory premises wourd not be

available and therefe+ecredit of Rs. 81,616/- out of total cenvat credit of
Rs' l,68,22rl- wourd not be avairabre to the appeilant in terms of Rure

2(t) of the CCR.

(v) The appeilant has avaired cenvat credit of Rs. 44,033/- on 31.03.2012

prior to the issuance of central excise invoice No. 22 dated 04.04.20L2

..1-
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which is in contravention of Rule 9 of the CCR.

7. I find that the appellant has availed cenvat credit on service tax paid on

installation and erection services utilized at the Wind mill situated at distant place from

the registered premises of the appellant. The contention of the department is that the

services being utilized at a distant place, hence cenvat credit was not available to the

appellant whereas, the appellant has pleaded that the definition of input service'covers

such services. I would like to examine, definition of input service as deflned under Rule

2(l) of the ccR, 2004 during the relevant period which ls produced below for ready

reference: -

'O 'input service" means any service,-

(0 used by a provider of output service for providing an output

seruice; or

(i0 used by the manufacturer, whether directly or indirecily, in

or in relatlon to the manufacture of final products and

clearance of final products upto the place of removal,

and includes seruices used in relation to setting uO modernization,

renovation or repairs of a factory, premises of provider of output serurce

or an office relating to such factory or premises, advertrsement or sales

promotion, market research, storage upto the place of removal,

procurement of inputs, accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit rating,

share registry, security, business exhibition, legal seruices, lnward

transpoftation of inputs or capital goods and outward transpoftation upto

the place of removal;

(Emphasis supplied)

7.1 It is a undisputed fact that the generation of electricity is taking place at
wind mill at a place away from the factory and the electricity so generated, is wheeled

to the electrlcity authorities, who in turn, supplied electricity at the manufacturing unit
of the appellants, as per agreed formulae, and that electricity was utilized at the factory

for manufacture of the final products of the appellant. I find that the matter is no more

res integra in view of the decisions of the Hon'ble Bombay High court in the case of
Endurance Technology pvt. Ltd reported at zorT (52) s.T.R. 361 (Bom) and the
Larger Bench of GESTAT in the case of parry Engg. & Electronics p Ltd reported at
2015 (40) s.T.R. 243 (Tri.-LB). I also find that there is no restriction under cenvat
credit Rules, 2004 that the services should be utilized within the factory premises only.
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7.2 I find that the lower adluOicasting authority has relied upon the decision

in the case of Maruti Suzuki Ltd. Vs CCE, Delhi-III as reported at 2009 (240) E.L.T.

641 (S.C.). On study of this judgments, I find that the dispute in the Maruti case

was relating to cenvat credit on inputs used in generating electricity, whereas in the

case on hand, dispute is relating to cenvat credit on input services. Further, the

part of electricity so generated was sold/wheeled out to joint ventures and vendors

by the Maruti, whereas, in the instant case the wheeled energy is adjusted by

PGVCL/GEB by giving set off in periodical bills of the appellants only. Also, the
period covered in the above Maruti case is from January, 2003 to March, 2004,

whereas in the present case, the period covered is from March , 2ot2 to February,

2015 and the definition of input service was amended in 200g, 20lr and 2012.

Therefore, the facts of the case on hand and that of the Maruti Suzuki Ltd. supra

are different and hence, the case-law relied upon by the lower adjudicating

authority, is not correct at all.

7.3 The lower adjudicating authority has also relied upon the decision in

the case of ccE vs Gujarat Heavy chemicals Ltd as reported at 2011 (22) s.T.R.

610 (Guj.). I find that in the case of Gujarat Heavy chemicals Ltd, the Hon.ble High

Court of Gujarat disallowed cenvat credit on security services provided at residential
quarters of their workers, which had no connection with the manufacture of their
final products, whereas, in the case on hand until and unless the wind mill is
installed/maintained, the appellant cannot produce electricity and the electricity so

generated from the said wind mill has been used to manufacture the final products

of the appellant. Since, electricity received by the appellant has been used in
manufacture of the final products of the appellant there is direct nexus. Therefore,

this case law relied upon by the lower adjudicating authority also is not correct and

applicable in the instant case at all.

7.4 Regarding the issue of the disailowance of proportionate cenvat credit
of Rs. 81,616/- on account of sale of part of electricity so generated at wind mill as

held at para 25 of the impugned order, I find that denial of cenvat credit of service

tax has been worked out on proportionate basis on account of sale of part of
electricity. It is settled position of law that Cenvat

inputs/input Service to the extent actually used/utilized i

final products. Since this is a case of selling of electricity,

tbat used for manufacture of flnal products and accordingly cenvat credit of input
service attributable to quantum of electricity sold to pGVCL is not admissible to the
appellant. Therefore, I find that denial of proportionate cenvat credit of Rs.

credit can be taken on

n the manufacture of the
".1^^ll^ t^r, ' -.{ ',r-r}.^"
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81,6161- on account of the sale of electricity is correct, legal and proper.

7.5 As regard to disallowance of cenvat credit of Rs. 44,033/- availed on

31.03.2012 without valid document, I find that the lower adjudicating authority has

correctly held that cenvat credit of Rs. 44,033/- is not admissible to the appellant as

they not having valid document as provided under Rule 9 of the cCR. I further find

that the appellant has neither raised any argument on this before the lower

adjudicating authority nor in Appeal Memorandum and hence, denial of cenvat

credit of Rs. 44,033/- is justifled.

7.6 Regarding interest liability and penal action for disallowance of cenvat

credit, I find that the appellant had wrongly availed and utilized cenvat credit of Rs.

87,61.61- by way of contravention of provisions of Rule 2(l) of the CCR as any

cenvat credit of input service is admissible to extent the said service has been

actually used/supplied to the factory premises. In the instant case, input services

involved in the electricity so sold were not used/supplied to the factory premises.

The findings of the lower adjudicating authority categorically mentioned that at the
time of personal hearing, the appellant had admitted that they sold part of the

electricity and this fact at no point of time disclosed by the appellant but came on

record when specifically asked at the time of personal hearing held during
adjudicating proceeding. I further find that the appellant had availed cenvat credit
of Rs' 44,033/- on 31.03.2012 without having valid document as per Rule 9 of the
CCR, which specify that the cenvat credit shall be taken by the manufacturer or the
provider of output service or input service distributor, as the case may be, on the
basis of an invoice, a bill or challan issued by a provider of input service and this
fact came into knowledge at the time of audit. In view of above, I find that the
appellant has wrongly availed and utilized cenvat credit and hence the appellant is

required to pay appropriate interest under Rule 14 of the cCR read with section
11AA of the central Excise Act, 1944 and penalty under Rule 15 of the ccR read

with section 11AC of the central Excise Act, lg44 in respect of disallowance of
cenvat credit as discussed above.

8' In light of the above discussion and frndings, I hold that the appeilant is

eligible to take cenvat credit of service tax on installation of Wind mill even if situated at
a distant place from the factory premises. However, it can be allowed only to the extent
actually used/utilized in the manufacture of the final products. Hence, denial of cenvat
credit of Rs' 81,616/- and Rs. 44,0331- on account of sare of erectricity and non-
availability of valid document respectively, is justified and uphdd- s .""tt 

^J.,{ 1r,+ (e'wi'{ ,
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The appeal filed by the appellant stan{disposed off in above terms.

fi--
(Tm{{dc)

3ng.rd(T'il{tc)
By R.P,A.D.

To
M/s. Ardeec Engineering (Sau) M. Ltd.,

Industrial Area, Trolley Road, Wadhwancity,
Surendranagar

M/s. srrfin iffiT (d.) clfi.,
iBBqfi qfl:qr, Ofr iE, rrqrafrA.

Copv to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise Division, Surendranagar.
4) Guard File.
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