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RS IS TEIT (Order-In-Appeal No.):
BHV-EXCUS-000-APP-063-2017-18

Date of Order: o Date of issue:

FAR TN, 31gFa (3fed), ToHIe G@nT IR /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

¥R gF FES g SUgEA] e HEEE, Rl 3EUIE e Qe USHIC | SR [ S| gan St J
A Few & giaa: /

Arising out of above mentioned OIO issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise / Service Tax.
Rajkot / Jamnagar / Gandhidham

freraT & wiRarEr &1 are vd gar /Name&Address of the Appellants & Respondent -
Sardar Sarovar Narmada Nigam [td... Ex. Engg. SBC Dn. No. 4/1.. NH-8A., Near Circuit
House.Limbdi, Gujarat - 363 421

= A3 ﬁm#ﬁm%ﬁmmﬁmfm&wmmMﬁwmw
Any person aggrleved by this Order-in-Appeal may file an appea to the appropriate authority in the following way.

g O FT 30T qeF v A A SR & ot s, S sewg oo Hitfaue 1944y emr 35B &
N Ue facd FRTGEE, 1994 N UNT 86 F e Tvvata weE & o wwdl § 1

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

qAfeRo e § EERieUd @i AN A UE, ReRE Iees ek va Harwt il smeieer & A g, awe s A
23rwé:maéfa—nﬁa#£rmf‘m%mf
The speC|al bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Ne. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

I aftede (a) # o AT HOE F e 9W el i @ e, F 309E Ew v daed il s
(M}ﬁmmm gfadra a9, Wmmm& 3caavaa#£rsnﬁ’tzn%vu

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

3rfreli FamEeT & wHaT s gRgE aa & U ST seurg e (3ften) e, 2001, & &/ H 6 & g BuifE o
T gUT EA-3 #1 U uiaal # o Rew owr afRv | 3 ¥ F% B w6 U 9fF & a m*rrr-@raeﬁm EaTs Fr A
¥R e @ FHI, 9T 5 G T IHY FH, 5 W@ ¢ I 50 FE TC T IE 50w w0 ﬁm%;ﬁmarmoeﬁ
T, 5,000/~ T e 10,000 T F ORI FE qEE 1 Uy @enw &Y fuE unw F sEan, daEnw o
SRR ) AT ¥ WA THER ¥ AT A A S anioeE 87 & 3% aar ol itk 3% SIwe CanT T ST SR |
mﬁamwwhﬁmamﬁgmmmmﬁhﬁﬁwmﬁ}wmﬁ%mﬁms\zmmafmrﬁm)&:
ﬁvmﬁmn%msoo#mﬂﬁeﬁﬂﬁalﬁEMngﬁﬂu

The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demand/inlerest/penaity/refund is uplo 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs 500/-.

AT T & gRe ¥ow, e #OETmm 1994 & o 86(1) F s goet RmmarE, 1994, F Fa 9(1) & TEa
fuifta yoy S.T.-5 # ax o=l & 1 57 @l w7 39% oy 57 sey & fawg e $ 7 /), muﬁmrﬁmmﬁ
(3 @ vw 9fd g g wR) ¥R g O FH 9 w6 US ufd % §@Y, Ag "o $T BT s @ @ i semar
AT, TIC 5 AT AT FAE F, 5mmm50mma¢ﬁaﬁ750wmﬁm%mwsr 1,000/~ 93, 5.000/-
mﬁmmﬂﬂmmmﬁmﬁ?m%ﬁﬁwﬁmﬁxﬁiﬁﬁaewanﬂmmwﬁﬁ FTmfEETor 1 e &
Wﬁm#mﬁ%@aﬁmﬁm¢h#dmmmﬁmﬁ?hﬁﬁummmw1aaf\rr3rqrra:rg,—r:cm
F5 &1 39 am & g @RT SE vl wdEn mrltmer f o g ) Tee WEY (B 30 F B wieauy ooy
500/- wqv 1 RUING o s et g |/

The appeal under sub section (1) of Section 86 of the Finance Act. 1994 to the Appeilate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule §(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, n the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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The appea! under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise {Appeals) (one of which shali be a certified copy) and copy of the order

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appeliate Tribunal.

i oo, éﬁ"mmm—wﬁawHWWW(W\%@%W%:WﬁWWQWm?QMﬁ
URT 35U & s, S @ i wffaas, 1904 Founi 83 F s At = o ww & oas & %M?r?qﬁmﬂ
TR & e T FAT e YPHAE FT AT F 10 9T (10%), mmwaﬁmm%mm T FE FAAT
feariea & #1 s e, ﬂﬁﬁ:sﬂmﬁmmmma@mﬁﬁaﬂnﬂmmmﬁmam

T IcUR YrE UF HAE & Hadw mrmﬁsrrﬂr@mr e onfEe ¥

(i) umT 11 2 ¥ oo =
(i) AT FTAT FT A T Tl T
(i) mmﬁmﬁa:ﬁma%mamw

-miﬁw%wmawﬁ“ﬁmm 2) sRifger 2014 % wnw @ 9@ e wdein wftsdt & woe Rende
T 3 T i W oany e gy
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable fo Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject 1o a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D:
(ii) amount of erroneous Cenvat Credit taken;
(iii) amouni payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014

T AHN H1 qa{lse] Hdes

Revision application to Government of India:

TH S 1 yAteTer @i S aEet BRI sonz oed R, 1994 & unr 35EE F Tud WS $ e wav
aRa, SRa TR, T Hdea S, e waww, s REm, ahh w5, ohad A s, e A aé?a—é’rnoom e
T S wige) /

A revision application lies to the Under Secretary, lo the Government of india, Revision Application Unit, Ministry of Finance,
Department of Revenue. 4th Floor, Jeevan Deep Building, Parliament Street, Mew Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

iy o F Ty qwea & amee & el e o AT SO SREE @ dER T F aewe § R o Rl deg s an
mﬁﬁwmmﬁwwrmrw o R FER TE F A1 6RO & A ¥ gwesv & i, R swan @
%@ﬁWWﬁﬁm#m#mm Al

In case of any ioss of goods where the loss accurs in transit from a factory to & warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

ARG & et Rl asg A & w1 i W% e & R & vgee v AW W sl g S seue 4w ¥ o () §
HiEe H, S SRa F agw B e an e w e o & )

In case of rebate of duty of excise on goods exporied to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India

TlE e Yook H I HU T FTT % ST, ST 97 SEE & e e e e g
In case of goods exponed outside India export 10 Nepai or Bhutan, withoul payment of duty.

ARTT 3097E & Iodies Yow & HIEW F T S 3gd FéT 3w dTEw od sad fiee vaumt & gad Ao 6 s § ol e
mﬁW(m)imfﬁ'ﬁm (= 2), 1998 &7 umr 109 & zaw Pwa & 72 afw srver gaaia® @ 77 8¢
uift frT o &1/

Credit of any duty allowed to be ulilized fowards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

mﬂaﬁmﬁaﬁmmmﬁsﬁaﬁﬁmmam( ) e, 2001, & O 9 & ada Rt &
wmar%wtawxmﬁmm|wﬁamﬁw#wmmﬁrammrﬁawﬁmmﬁm
aifEw| w0 & S soNE Aow HOGRE, 1944 1 ung 35-EE & ded MR qew 1 sEEeh & med F @k W TR6 & wiy
gaed $1 Fr aige /

The above appiication shall be made in duplicate in Form MNo. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought 10 be appealed against is communicated and shali be
accompanied by two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

QEIETOT FaeA & A eratan Wi g 1 wermel & oand afige |
mmmmwmmmﬁwy%ﬁmzow # A frar S Al o woee o F 0F 9@ R # S8R @ A
F9 1000 -/ 1 $IraT FE S|

The revision appf«cancn shall be accompanied by a fee of Rs. 200/- where the amouni involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees Qne Lac.

GfE =W WEY F F2 I HEO A TAEY ¥ A 9w Hd Y F BT gew B 9IAw. I09d 29 O R o Oiedl W 9 W ¥
£ gv o A1 forw od i A a9 F A s Wﬁwﬁﬂm%ﬁm—?wmmmau
In case, if the order covers various numbers of order- in Original, fee for each O.1.0O. shouid be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be. is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

FYEINTNT AT o TR, 1975, F WEl F HEER HE HREY U4 2 ey # 9l w Auia 6.50 wd wm
W%W%ﬁzmﬂﬁmms fid

One copy of application or O.L.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.

o yew, FEArT IcUie e d Haee U semfrETer (s RN S 1982 & s ve wew mefeua maet @
mmﬁmﬁﬁhsﬁtvm—ﬁ“%mwﬁu

Aitentlon is also invited to the ruies covering these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982

=g woey ot # wdE afew w9 § oealw aorw, e i adwaw deuen F v, wdenf fAeeie deeee
www.chec.gov.in &1 & H5d & |/

For the elaboraie. detailed and latest provisions relating 1o filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.chec.gov.in
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:: ORDER IN APPEAL ::

M/s. Sardar Sarovar Narmada Nigam Limited, Executive Engineer, Saurashtra
Branch Canal Division No. 4/1, Limbdi — 363 421, Gujarat (hereinafter referred to as
“Appellant”) has filed present appeal against Order-in-Original No. R/61/2016 dated
23.11.2016 (hereinafter referred to as “the impugned order”), passed by the Assistant

Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to as the “lower

adjudicating authority”).

2. Briefly stated, facts of the case are that appellant had filed refund claim of
Rs. 26,12,137/- on 08.08.2016 in terms of Section 101 of the Finance Act, 2016.
The lower adjudicating authority vide impugned order rejected refund claim of Rs.
55,092/- being time barred as payment of service tax was made by the appellant
on 31.03.2014 and on 17.03.2015, which were beyond the period of exemption
provided under the Act.

3. Being aggrieved with the impugned order, appellant has filed appeal, inter-
alia, on the following grounds: -

(i) When the contractor issues RA Bill in respect of work done for specific
period, the same is measured by a responsible authority appointed by the
appellant for finalization of payment. The services are treated to have been
received on the date when measurement for specific work is recorded in their
measurement book.

—

W ~NA
W

(i) The Point of Taxation Rules, 2011 states that unless otherwise provided
‘point of taxation’ shall be the time when the invoice for the service provided or
agreed to be provided is issued, provided that, where the invoice is not issued
within the time specified in Rule 4A of Service Tax Rules, 1994, the point of

taxation shall be the date of completion of provision of service.

(i) In the present case, two RA Bills 33 and 35" were recorded in the Books
of Account on 31.03.2014 and on 21.02.2015 respectively for the services
received during May, 2013. As measurement date recorded in the measurement
book for the same R.A. Bills are 31.05.2013, the said service has been provided
during exempted period as the date of service tax applicability is 31.05.2013 as
per Point of Taxation Rules, 2011.

(iv)  The services were actually received during the exempted period and the
appellant has paid interest on late payment of service tax. If the appellant would
have received the services on 31.03.2014 and 17.03.2015 as observed by the
lower adjudicating authority, then the appellant would have never paid any

interest on such service tax paid under reverse charge mechanism and payment
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of service tax would have been considered on time.

(v)  Notification No. 25/2012 dated 20.06.2012 has been amended vide
Notification No. 2/2014 dated 30.01.2014, by which definition of ‘Government
authority’ has been amended to mean, among others, as a body established with
90% or more Government control or set up by an act of Parliament, upon which
the appellant satisfied the condition and gained exemption from service tax from

30.01.2014 onwards.

(vi)  If the service is provided beyond exemption period allowed under Section
101 of Finance Act, 2016 then such services would not have attracted service
tax. This means that service provider would never have levied service tax on the
invoices and consequently, the appellant would not have been liable to pay any

service tax under reverse charge mechanism.

4, Personal hearing in the matter was attended to by S/Shri Yash Shah & Vedant

Raval, Chartered Accountant, who reiterated the Grounds of Appeal.
FINDINGS: -

b | have carefully gone through the facts of the case, impugned order, appeal
memorandum and submissions made by the appellant. The issue to be decided is
whether in the facts and circumstances of the present case, the impugned order
passed by the lower adjudicating authority rejecting refund claim filed in terms of

Section 101 of Finance Act, 2016 is correct or not.

6. | find that the lower adjudicating authority vide impugned order rejected
refund claim of Rs. 55,092/- being time barred as payment of service tax was
made by the appellant on 31.03.2014 and 17.03.2015, which were beyond the
period of exemption provided under the Act. The appellant has vehemently
contended that services were received on 31.05.2013 on which measurement for
the work done under 33 and 35%" R.A. Bills was carried out, hence, the date of
service tax applicability is 31.05.2013 as per Point of Taxation Rules, 2011 and
they have paid service tax along with interest for late payment of service tax. |
find force in the arguments of the appellant. | find that 33 R.A. Bill was raised by
the contractor on 31.03.2014 and 35" R.A. Bill was raised on 17.03.2015
wherein the date of completion of work was shown as 31.05.2013. The proviso to
Rule 3(a) of Point of Taxation Rules, 2011 clearly states that where the invoice is
not issued within the time period specified in Rule 4A of the Service Tax Rules, 1994,
the point of taxation shall be the date of completion of provision of the service.
Hence, | am of the considered view that services for which service tax paid late by

the appellant along with interest, has been provided to the appellant only on
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31.05.2013. The appellant cannot be deprived of substantial benefit granted under

Section 101 of Finance Act, 2016 and refund cannot be denied to the appellant on
unlawful ground. Accordingly, | find that appellant is entitled for refund of Rs. 55,092/-

and impugned order rejecting refund is not correct.

7 In view of above legal and factual position, | set aside the impugned order

and allow the appeal filed by the appellant.

b.t  3rdioredl gaNT got T a1 37dter T TR SUFT Tl I T ST

7.1 The appeal filed by the appellant stands disposed off in above terms.
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ITGFA (3rdtew)
By Regd. Post AD
To,
M/s. Sardar Sarovar Narmada Nigam Limited, A, TER T Ader T s,
Executive Engineer, sl fife,
Saurashtra Branch Canal Division No. 4/1, a‘fm-c:m FaTer RS 7. /e
Limbdi — 363 421, Riad - 353 vt '
Gujarat -
ng to: ) -

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Division, Surendranagar.

4) Guard File.
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