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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

06.11.2017
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

g ydfadar & wfAardT & a9 v9 99 /Name&Address of the Appellant & Respondent :-
M/s Asian Industries.. Survey No. 183/3. GIDC.. Ghanghali Road.. Sihor, Bhavnagar..
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA. 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to -

(i) mqm@mﬁmmmeﬁ‘mmxsmmmawm@mmmmma
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The special bench of Customs. Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram. New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at. 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule § of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1.000/- Rs.5000/-, Rs.10.000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac. 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public secter bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty _akhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is mare than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of ihe section 36 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shail be a cenified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal

AT e, $eEE TR Yew UF @9 W giiustr (@R & 9fa wdhel & A # S oo ges AfufamE 1944

UM 35U% & WaAd, S H Redrm ¥R, 1994 @ ur 83 F Newid darEt A1 s Wy B A, W R F iy e

FftETer # e s WA SeOE YEE/EET & A & 10 ufded (10%). J§ w6 ve e fEred € a1 JEen, S99 Faw Ak

Rt &, &1 s i e, @ B 56 U & S o B o ATt iR & O o as S ¥ AfUw A an
FAT 3o Yo U9 AR F aAa wiw fRT e e @ T anfia

] gl 11 9 & HIAT T
(ii) Fede FAT & off 1 e whr
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- avd wg B gw o & wawe facd (v 2) wfRoE 2014 & e 8 R adeim ofterd & wwe Rads
A ¥ 08 FOF F Ae] AL ER
For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act. 1994, an appeal against this order shall iie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penally are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act. 2014,
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Revision application to Government of India:

$H WEY H O A PueRiad awel 7§ T aew AftfEma. 1994 & ar 35EE & qAR 9w & add e
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A revision application lies to the Under Secretary. to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

afE At & A AEEE F AU A R e el we @ Rl snee @ sER IR § aaEa & e A B e sRan
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in case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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AT #, G 9NE & SRR S st an & @ e & ol g/

in case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

AR UG YoF F SIS FU A HRA F @t AU A Hem # oA W B i g
In case of goods exported outside India export to Nepal or Bhulan. without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998

SRIFT e $ 2 a9 §EW EAR #, W 1 FAw I Yo (i) rammad, 2001, % BEw 9§ waed ffafs
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The above application shall be made in duplicate in Form Mo EA-8 as specified under Rule 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1344, under Major Head of Account.

aferer 3deT F Oy Fetafaa RuifE oo 1 seef § aeh ok |
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The revision appflcaiion shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less

and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

e TE wew F #5 mmmm%mmmmarﬁf&nﬁﬁmw‘ma;ra?r#ﬁﬁmmamlg?wm#
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in c3se. if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application 10 the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each

e FOTET ew  wiofEE 1975‘$H§E\2ﬁ~|¢ﬁﬁwq\ﬁiﬁ‘éﬂwmHﬁ?r@l\;ﬁWﬁm‘lﬁ?lﬁ.f)[)m‘ﬂ
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One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-1 in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appeliate Tribunal (Procedure) Rules, 1982

Teq ydET W & s eaw A @ FEd mew, fHEdd iR adwan gEue & e wdendt i dswme
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s. Asian Industries, Survey No. 183/3, GIDC, Ghanghali Road, Sihor,
District-Bhavnagar (hereinafter referred to as “the appellant”) filed the present appeal
against the Order-in-Original No. 26/D/Excise/2013-14 dated 31.12.2013 (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner, Central
Excise, City Division, Bhavnagar (hereinafter referred to as “the lower adjudicating

authority”).

2. I find that the present appeal has been filed by the appellant on
30.12.2016 in respect of the impugned order issued on 31.12.2013. The appellant in
Form EA-1 has mentioned the receipt of the impugned order by them on 31.12.2013,
which establishes that the appeal has been filed after 1035 days from the date of
receipt of the impugned order by the appellant. The appellant vide letter said to be
dated 16.02.2017 filed application for condonation for delay, was also received on
27.06.2017 in this office. Personal hearing in the matter was granted on 07.09.2017,
however the appellant requested for adjournment, which was granted and personal
hearing re-fixed on 13.09.2017. No one appeared for personal hearing on 13.09.2017
also whereas the appellant vide letter dated 11.09.2017 (received in this office on
12.09.2017) forwarded their written submission dated 11.09.2017 with request to allow
their application for condonation of delay. Again personal hearing was fixed on
04.10.2017 but no one again appeared from the appellant, who this time vide letter
dated 04.10.2017 intimated that they do not desire any personal hearing in the matter
and appeal may be decided on the basis of condonation of delay application and the
grounds taken in appeal.

3 The matter of filing appeal with the office of Assistant Commissioner,
Bhavnagar Division was enquired with him, who vide his letter F. No. V/15-12/Demand-
DGCEI-Asian/2013-14 dated 25.10.2017 reported that no documents/appeal papers
available with them evidencing no filing of any appeal related to this case by the
appellant with the Divisional Office.

4. In light of the above facts, I find that the appeal first needs to be decided
on the limitation of time. On going through the facts of the case, I find that the appeal
has been filed beyond 90 days of the receipt of the impugned order and the appellant
vide letter dated 27.12.2016 has explained delay as they delivered the appeal through
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their advocate in person to the office of the Assistant Commissioner, Central Excise,

Bhavnagar on 13.02.2014 through oversight under impression that the appeal was to
be filed before the Assistant Commissioner, Central Excise, Bhavnagar, which is not a
justified argument at all. The Commissioner (Appeals), as per proviso to Section 83(3A)
of the Act, is vested with power to condone delay of maximum up to thirty days, over
and above the normal period of sixty days, albeit on reasonable cause being shown.
The present appeal is filed beyond stipulated time limit of 90 days provided under the
statute. I find no reason to entertain such an appeal beyond time limit of 90 days.
Therefore, I am of considered view that such an appeal is liable to be dismissed on the
ground of limitation alone. Accordingly, I reject the present appeal on the ground of

limitation of time in filing appeal.

3, rfiaal GanT gof Y 7§ e T ARt IRTFT aOF & B smar
5. The appeal filed by the appellant stands disposed off in above terms.
«@\\\\\’ \: 4
S / .—17\ 7
(AR FAIY)
ITgFd (Irdrew)
By Regd. Post A.D.
To,
M/s. Asian Industries, A, e g3
Survey No. 183/3, GIDC, . o
Ghanghali Road, Sihor, /A 1¢3/3, Samese,
District-Bhavnagars. g U3, §ER,
BfReFe-smaeaR.
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise City Division, Bhavnagar.

4) Guard File.
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