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6-frR Iif,lq, 3rrzr+iT (3$le,'[), {ffiqic qql{r crRd /

Passed by Shri Kumar Srrntosh, Conrrnissioner (Appeals), Rajkot

3rc-( nrgFd/ flT{d Jrq-rd/ lcq{di s6rqq }Er-d, ;ffJr j.qtE ?r-6/ +ar6{, {rs+l'a / drrrd4{ / 4ilrlqrFl idRr tq{fiIfua;rft
W ]lre?r t IGd, /

Arising oul oI above mentioned OIO iss,ued by Addilional/Joinl/Deputy/Assistard Commissioner. Cenlral Exrise i SeNice Tax,

Rajkol / Jamnagar / Gandhidham :

3l+d-6-df & claET& 6r dI}I (rd 9EI /Nanre&Address of the Appellant & Respondent :-

Sardal Sarovar Narmada |iiganr Ltrl.,, Ex. Iingg. SRC Dn. l"lo. 5/1.. -l alul:a Seva
Sadan.Halvad Road,Dhran geLdhra

F{ 3ld?r(3{fi' ) S ;qfud +fg .qFd ffifud aftS * 3,rqqa nMr i qrfi}+{Er * aeqr .trqrd arql +,1 ssEr tlr
Any person aggrieved by this OrdeFin-Appeal may file an;ppeal to the appropriale auihority in the followinq way

Sfrr ,FF ,#dfq raq[( elE6 rrE tqrd.- yfrdtrr -qrqrB6{,r i cft lr.hd, i;flq r.sia 9rtr ,r1Eft-qe . l!44 fi ERr 358
rF#a-r'ri fa.d xfuA{n: 1994 #I q"r{r 86 + .yaia i}rqfifit-a s,r6 *t Frdt t l/
Appeal to Customs, Excise & Service fax Appellate Tribunal under Seclion 358 ot CEA, 1944 / lJnder Seclion 86 of the
Finance Acl, 1994 an appeal lies to:-

{,f-d{ul {cqiffi S FFHrd {:lf arFi ,ff4r 9F6. affi-Ir 3itrEa srF6 !.d i-fl6{ :r$ti}q ;arqriif+r"r *r tri)q frd, Atz "di6 a2, 3w. +:cG. d+ ffit, 6I ff qr$ qdtq t/-
The special bench of Cusloms, Excise & Service Tax Appellate Iribunal of West Block No.2, R.l(. Puranr, New Delhi in all
matters relaling to classilicalion and vahalion.

Ja{t{a qfrrdz l(a) }t dfrr,I! 1{f-ll J I'ardr 3E Flt J"l_.r trIFl 1I?, rffa {;qE eFn c l}d-{r lrlirlE.rqrrliffrr
{ftEt{) ff cii'{F e$f4 fff8-fl dlirira {{ aFd} pae rnrd rrpzr<ni r ".rL ai J:t ;-il ua.'" .i
To lhe West regional bench of Cuslom:t Exciie & Sen,ice Tax Appel{ale Tribunal (CESIAT) at. 2'd Floor, Bhaumali Bhawan.
Asarwa Ahmedabad-38oolG in case of appeals other than as mentioned in para- 1(a) above
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The appeal under sub section (2) and (2A) of ihe section 86 the Frnance Act 1994, sha be filed in For ST.7 as prescribed
under Rule I (2) & 9(2A) of lhe Servlce Tax Rules, 1994 and sl,all be accompanied by a copy of order of Commissioner
Cenlral Excire or Comrnissioner, Ceniral Excise (Appeals) {or,e o{ which shatt be a certified copy) and copy of lhe order
pas$d by the Commissioner althorizing lhe Assistaol Commissioner oi Depuly Comnissioner of Central Excjse/ Service Tax
io frle the appeal before the Appellate Tribunal.
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l-or an appeal to be liled before ihe CESTAT. under Secticn 35F ol the Central Excise Act, 1944 which is atso marte
applicable to Servrce Tax under Section 83 of lhe Finance Acl, 1S94, an appeat againsl lhis order shalt tie before the Tribunat
on payment of 10% of ihe duly demanded where duty or duly and penally are in dispule, or penalty, where penalry alone is in
dispule, provided the amount of pre deposil payabte would be subjecl to a ce{ling of Rs. 10 Crores,

tlnder Cenlrat Excise and Service Tex ,Duly Demanded, shall include :

(i) arnouni determined under Seciion 11 D
(ii) amounr of erroneous Cenvat Creclit taken
(iii) amouni payabte under Rute G o{ lhe Cenvat Credit Rutss

provided lu(her ihai the provisions of ihis Seciion sha{l noi apply lo lhe stay applicalion and appeals pending before
any appeliate aulhority paor io lhe commencemenl of ihe Finance (No 2) Act, 20i4.
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Revision applicalion to Govsrnment oi tndia:
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{Trli1 5fl4 sr+ri.. 1airqrrr rd"a f$re ffi? ir-r"?q fira fiina. ,t!f FB-d "iida dtc efffr dFe ,cl]t, 4i H- 000t, +l
Iqiqr nrdr qFt /
A revrsion appllcalion lies lo the Under Secreiary, lo the Covernm€nt of lnctia, Revision Application Unit, Nlinistry of Finance,
Depaiment of Revenoe, 4lh Floor, Jeevan Deep Building, Parliamenl Slreet. New Delhi-l]0001, under Section 35EE of lhe
cEA ls44 in respecl ol the folrowing case, governed by firsi proviso 10 sub-secrion (l) of seclion-3sB ibid:
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:{d1 &flr 4i "o fiai q +;.rra + .qfic s.r
ln case of iry toss of giods, where lhe loss occurs in lransit fronr a faclory lo a warehouse or lo anolher taclory or from one
warehouse 1() anolher dutinq lfte course of processing of lhe goods in a warehouse or an storage whether in a f;cbry or in a

,nra t {.fl fridI r-a qr Se q;i iiq'i-a fl tr liir + fiGratr ci 1++a Fki qiT g{ tft ?r* +oftq r.cid !16 } g. (ilid) +..nir t :t .,nai + o,., ?rI {lq .n qfi a.i Ffq r 6. ,t fi i
ln case of rebale of dliy ot excise on goods expoded lo any co{rntry or territoty outside lndia of on excisable malerial used rn
the nlanulaclure of lhe goods which are exporled lo any counlry or ierritory oulside {ndia.

qia riqE m6 ar rmaia l+c iadr :fia + qr6r, *crd {I rrfla qit ffrd fua 6on "* U, ,
ln case ol goods exported outstde lndia export 10 Nepal oi Bhulan, wilhoul payrnenl oi duty

aGlieid L.nd i. s;srra ,r"+ { Trraq 6 fao;I E€r *dr. flr lrfqfi-qq rI{ flrh EFl;a qlqtnii + dad {];q fi 4t t 3ir trt
lria{r rl lrq:Fi (nq'ro 4 -dI{] lam nith.{rrff (a 2) 1998 dlr ra,ir 109 * asRr h{d 6I zr* afto }:rqr saisrfdlq w qr dr( frq\1af6tr#e/
Credit ol any duly allowed to be ulilized lowards payfienl of excise doly on firal products under the provisions of this Act or
the Rules mede lhere undel strch order is passed by lhe Conrmrssioner (Appeals) on or atier, lhe date appoinled under Sec.
109 ol lhe Frnance (No 2) Act 1998

Jq'il+a }rdfir 6r d qiiqr !B:I qEal EA-s rr, fi fi ffizr liqifl ?n:e,= (trq.r) B-{4iTff 2001, i B'{ff 9 t lia4a iajAftEd t,
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qrFqr fl:r ft {-dlq ii!r{ irFs lri$fa{n, 1944 Sr rrRr 35 EE fi dad m.ffiti ,rJ-+ *r fiErqrft * qE c + ali w TR,6 fr cia
+iirrd Sr n]ei srG(t /
The above applicaiion shall be made in duplicate in Form No EA 8 as specified under Rule, g of Central Excise (Appeals)
Rules 200i wilhin 3 mofllhs lrom lhe date on whrch the order soughl to be appeale.i againsl is communicaled and shall tle
accDmpanied try lwo copies each oi lhe OIO and Order ln-Appeal li should alro be accompanied by a copy of TR 6 Challan
evidenciflg piymerl of prescribed tee as prescribed under Secijon 35 EE of CE/\, 1944, under Major Head o[ Account.
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The revrslon applcalron shall be accompanied by a fee of Rs 2001 where the amounl involved in Rupees One Lac or less
and Rs l00D/ where the amounl tnvolved is more ihan Rupees One Lac_
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ln c;se if tle order covers various nunrbers of order rn Onginal, fee for each OlO. should be paid in lhe aloresaid manner,
rol wilhstanding ihe faci lhai lhe one appeal io the Appellani Tribunal or the one applicalion to the Cenlral Govl. As the case
nlay be, is flled to avoicl sc,iptoria work if excising Rs. 1 lakh f,-,e of Rs. 100/ for each
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One copy of application or O.l.O. as the case may be, and lhe order of the adjudicaling a{rthorily shall bear a courl fee stamp
of Rs 6.50 as prescribed under Schedule I in lerms of lhe Coud Fee Act,1975, as amended
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Atlention is e160 tnvlted to the rules covering these and olher relaled mallers conlained in the Customs, Excise and Service
ADpeilale Tfl!unal lProcedure) Rules 1982.
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:: ORDER _ IN - APPEAL ::

M/s. Sardar Sarovar Narmada Nigam Ltcl., Ex. Engg. SBC Dlvision No. 5/2,

Taluka Seva Sadan, Halvad Road, Dhrangadhra, Gujarat (hereinafter referred to as "the

appellant") filed eight appeals, as detailed in Table below, against respective Order-in-

Original (hereinafter referred to as "the impugned orders") passed by the Assistant

Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to as "the lower

adjudicating authority"). Since, the issue involved is common in nature, I proceed to

decide all eight appeals through common order.

Sr.
No.

Appeal
No.

OIO No. & Dt.

1 3312017 N7312016 - 03.01.2011' 44,75,84U-
2 3412017 Rl72l20ta - 0s.01.2017 7,87,7701-

3sl20t7 Rl7U20tc - 03.01.2017 2,60,5781-
4 3612017 Rl70l20r6 - 31.12.2016 4,55,3441-
5 5412017 Rl92l20t6 - t2.0r.2017 t,B6,t82l-
6 ssl20t7 RlB4l20L6 - 13.01.2017 1_) 20 22r

2 15 800
t8,29,5661-

7 s6l20t7 R/8U2016 - t2.0r.2017
B 5712017 R/85/2016 - 13.01.2017

Amt. of refund
re ected in Rs.

2. The brief facts of all the cases are that the appellant, being wholly owned

Government of Gujarat undertaking, had filed refund claims under the Section 101 of

the Finance Act, 2016 on the ground that no service tax ls required to be levied or

collected during the period commencing from 01.07.201,2 to 29.01.2014 in respect of

taxable services provided to a government authority or a board or any other body set

up by the Central Government or State Government. All eight Refund claims were

rejected by the lower adjudicating authority vide the impugned orders on various

grounds, inter alia, (i) the appellant has not submitted the slgnature verification proof

of authorized signatory with name and designation; (ii) some documents submitted by

the appellant in support of refund claim were not self certified; (iii) the appellant not 
.

submitted the challans (iv) the appellant not submitted their banking dr:tails, (v) the

appellant not submitted certificate by authorized Chartered Accountant showing

correlation between work orders and challans submitted; (vi) The appellant not

submitted invoices on the basis of which payments have been made to sub-

contractors; (vii) the appellant not submitted reconciliation sheet of service tax paid;

and (viii) the appellant not submitted self certified copies of work orders etc. However,

the lower adjudicating authority heavily relled upon tlre provisions of Section 109 of the

Finance Act, 2013 while rejecting all eight refund claims on the ground that the Service

Tax now being claimed to be refunded had been paid under Voluntary Compliance

Encouragement Scheme, 2013 (hereinafter referred to as "VCES, 2013"), and Section

qf'-\,'r..

!;!
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109 of Finance Act, 2013, had very clearly stipulated that service Tax paid under vcES,

2013 shall not be refunded under any circumstances.

3. Being aggrieved with the impugned orders, the appellant preferred appeals,

inter-a/ia, on the grounds that : -

3.1 The lower adjudicating authority erred by considering of Section 109 of the

Finance Act, 2013 and stating that Service Tax was paid under VCES, 2013 and holding

that appellant are not eligible to get refund of Service Tax paid; that as per Section 107

of the Finance Act, 2013, the assessee had to make a declaration of"tax dues"; that as

per Section 95(1Xe) of the Act, 'tax dues'means the service tax due or payable under

the Chapter or any other amount due or payable under section 73A thereof, for the

period beginning from the l't day of October, 2007 and ending on 31st day of

December, 2012, including a cess leviable thereon under any other Act for the time

being in force, but not pald as on the 1st day of March, 2013; that Section 109 of the

VCES, 2013 says that any amount paid In pursuance of the declared tax dues shall not

be refundable; hence it is clear that "tax dues" cannot be refunded, but any other

amount may be refunded since no bar on such refund has been placed under Section

109; that by way of relrospective amendment in Section 101 of the Finance Act, 1994,

the Service Tax paid by the appellant ceases to be'tax dues'; that VCES, 2013 places

no restriction on refund of amount which is not tax dues; that they reliecl upon a case

of Swastik Sanitaryware Ltd. Vs. UOI reported as 201.7 (49) S.T.R. 484 (Guj.) (para 15)

and Nobles Construction Gujarat Pvt. Ltd. no citation provided by the appellant, but

was a case whether refund was time barred or not.

3.2 The lower adjudicating authority failed to appreciate the facts that S;ection 109 of

VCES, 2013 is applicable only to tax which was due and deposited under VCES, 2013 ,.n ' ,;,
\, -_

3.3 That by virtue of retrospective amendment, it emerged that they were not liable

to pay service tax under reverse mechanism for services provided to them as they were

an authority set up by Government of Gujarat. Hence, the amount paid in name of

Service Tax under VCES, 2013 assumes the character of deposit and it was not tax dues

and Section 109 has not placed any bar on refund of such deposits and therefore

restrictions of Section 109 do not apply to their cases.

3.4 The lower adjuclicating authority failed to appreciate that the appellant had paid

tax in terms of Section 668 of the Act and also failed to appreciate that Section 101 of
_.-:''-/ ..:: 

.

, i. ..',r,..

i:1y ,.
;14 i .
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the Act overrides VCES provisions; that Section 101 was introducecl on 14.05.2016, but

given retrospective exemption to the specified services provided to Government

authorities, local government or Board/authority set up by the Government of India/

Government of Gujarat. The said section begins with non obstante clause,

" Nottoitlrctnrtding mnlthing cotttninetl in sectiort 668, rro seroicc futx slurll be leuicd

or collected during tlrc period conmwtcirtg fronr tlrc lst dny o,l' luh1, 2072 nnd

e rrding toitlr tlrc 29tlt dntl of lnrutary, 2074 (botlr drrys inclusioa) itr rcspect of

tuxn.ble serztices prot'ided to rttt tuttlrcrity or n bonrL:l or nttq otlu:r body....";

therefore, Section 101 of the Act overrides Section 668; that they made declaration

under VCES of the tax dues; that only those can be considered as tax dues, which

were payable in terms of Section 668, which is the charging section for the purposes of

service tax; that the dues declared and paid by the appellant uncler VCES were the tax

dues covered under Section 668; that Section 101 overrides Section 668 and states that

the service tax paid on specified services pertaining to the period July 01, 2012 to

January 29,2014 was to be refunded.

3.5 The lower adjudicating authority failed to appreciate that Section 101 of the Act

does not place any restriction on refund of amounts paid under VCES, 2013; that it

provides for a refund of any Service Tax paid for the specified services for the specified

period, so long as the refund claim is flled within six months of May 14, 2016 and there

is no unjust enrichmen! that they have satisfied all the conditions necessary for

claiming the refund; that lower adjudicating authority has not made out case for unjust

enrichment; that there is no restriction on refund of tax paid whether in due course or

under any special scheme like the VCES, 2013; that Section 101 was introduced to

provide a substantive benefit to the taxpayer; that the legislation, in its wisdom has not

imposed any conditions for refund of service tax on specifled services; provided to

Government authority, local government or Body or authority set up by Government of

India or State government; that the appellant is a body set up by Government of India

or State Government; that the appellant is a body set up by Government of Gujarat;

that the intention of Government is to grant refund - a substantive benefit as is clear

from the CBEC Circular D.O.F. No.334/8/2016-TRU, dated February 29,2016. where it

is clarified that : -

"Service Tax exemptiorr to canal, dam or other irrigation
wolks with rehospective effect:

Definition of Govemmenta[ authoritv was amended r.vitl-r effect
servlces

-7i -'

\i

6 i

from 30.01.2014 so as to ex

'Itr.l'
provided by way of
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consh'uction, erection, maintenance, or alteration etc. of canal,
dam or other irrigation works provided to entities set up by
Government but not necessarily by an Act of parliament or a State
Legislafure. I-Iowever, services provitled prior to 30.01.2014 to
such bodies remainerl taxable. The benefit of exemption is
proposed to be extended to the said services provided cluring the
period from the lst July, 2012 to 29.01.2014.

(b) Refr.rncl of Service Tax uaid on the said services durins the
eliod from the 1st ul 2072 to 29.0'1.2014 shall also be allowed

in accordance with the law incluclinq the 1aw of uniust
enrichment . Application for refund may be allowed to be filed
within a period of six months from the date on which the Finance
Bill, 2016 receives the assent of the President.
[Nuu sectiott 101 is being inserted in the Finnnce Act, 1g94] (Clntses
156 of the Finnnce Bill, 2016 refers)"

I Emphasis supplied]

3.6 There is no intention on part of legislature to restrict the refund of service tax

paid on specified services; that section 101 itself does not place any restrictive

conditions.

4. Personal hearing in the mafter was attended by S/Shri yash Shah, and Vedant

Raval, both C.A, whei'ein they reiterated the grounds made in the appeals. personal

hearing notice was also sent to the jurisdictional Assistant Commissioner however none

appeared from the Department.

Findinqs:-

5. I have carefully gone through the impugned orders, appeal memorandums and

written, as well as oral submissions made by the appellant. The issue to be decided in

all eight appeals is whether the appellant is eligible for refund of Service Tax paid under

VCES,2013, or not. 
1$, ),i,

6. I find that the appellant has claimed refund of that Service Tax also, which they

paid availing benefit of VCES, 2013, but the lower adjudicating authority has rejected

these amounts sanctioning other amount of refund claims. Service Tax of these

amounts were paid by the appellant on or before 3L.12.2013 and remaining 50 per cent

of Service Tax by 30.06.2014, as per provisions of VCES, 2013. The facts of the cases

establish that Service Tax sought to be refunded under these eight appeals, was

originally paid by the appellant under'VCES, 2013 only and under nothing else.

.. ,. .:: ..

6

':i

Page 6 of 8



Appeats No: V2l33 to 36 & 54 to 57 lBYRllO17

7

6.1 I would like to reproduce Section 109 of the Finance Act, 2013 (governing VCES,

2013), which reads as under :-

"No refund of amount paid under the Scheme.
109. Anv amount paid in pursuance of a declaration made under sub-section (7)
of section 107 shall not be refundable under anv circumstances.."

I Emphasis supplied ]
6.2 It is an admitted and undisputed fact that all payments for which eight appeals

have been filed had actually been paid under VCES, 2013. Sectkln 109 very

categorically states that any amount paid in pursuance of a declaration made under

VCES, 2013 would not be refundable. I find that embargo placed upon seeking refund

of amount paid under VCES, 2013 is plenary and very categorical and hence no refund

is available to the appellant.

6.3 I also find that Section 108 of Finance Act, 2013 reads as under :-
"11; Notwithstanding anything contained in any provision of the Chapter, the declarant,
upon payment of the tax dues declared by him under sub-section (1) of section 107 and
the interest payable under the proviso to sub-section (4) thereof, shall get immunity from
penalty, interest or any other proceeding under the Chapter. (2) Subject to the provisions
of section 11 1, a declaration made under sub-section (1) of section 107 shall become
conclusive uoon issuance of acknow ledqement of discharq e under sub-section (7) of
section 107 and no matter shall be reooened therea fter ln an roceedinos under the

I .!

Chaoter before anv authoritv or court relatinq to the period covered bv such declaration."

I En]phasis suppliedl

6.4 I find that the words used in the aforesaid sections. like (i) "a declaration made

under sub-sedion (1) of section 107 shall become conclusive upon issudnce of
acknowledgement of discharge under sub-sedion (7) of section 107 and no matter shall

be reopened thereafrer in any proceedings under the Chapter before any authority or

court relating to the period covered by such declarationi and (il) "under any

circumstances" in Section 109 are quite clear and express provisions, which rule out,

whatsoever, any ambiguity regarding non - refundability of amount paid under VCES,

2013. Accordingly, the amount paid by the appellant is not refundable under any

circumstances. I am of the considered view that the impugned orders are correct, legal

and proper and all eight appeals under consideration are liable to be rejected. dy-M-

6.5 I also find that these eight appeals have been filed claiming that Section 101 of

Finance Act, 2016 exempted specified services provided to government authority, local

government, Board or authority set up by the Central Government or State Government

and the appellant quoted CBEC Circular 33418120L6-TRU dated 29.02.20L6 as detailed

at Para 3.5 to claim these amounts under refund. However, careful study reveals that in

6
*
,tl

'*il .;;.
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Para (b) of this very circular, it is very clearly mentioned that Refund of service Tax
paid should be allowed in accordance with law includirrg the law of unjust enrichment.

6.6 In view of above, I am of the considered view that the refund under Section 101

of the Finance Act, 2016 is not absolute, but subject to provisions of law for refund,

including bar of unjust enrichment. Therefore, I am of considered view that service Tax

paid under vcES, 2013 is not allowed to anyone under any circumstances, and hence

refund of service Tax paid by the appellant under VCES, 2013 cannot be ailowed under

Section 101 of the Finance Act, 2016.

6.7 I would also like to examine whether appeal can be filed for refund of payment

of Service Tax made under VCES, 2013. Hon'ble CESTAI Mumbai has in two appeals

namely, Dr. Yashwant Dhume repofted as 2017-TIOL-3609- CESTAT-MUM and M/s.

Nizam Ladji reported as 2017-TIOL-3610-CESTAT-MUM decided that no appeal can be

filed in respect of Service Tax payments made under VCES, 2013.

7. In view of above facts and legal position, I uphold the impugned order and reject

all eight appeals filed by the appellant.

te.t. grffi r,anr fS fir rr$ :rfics or ftqer<r 3qd-q.a afrh t Erqr ildr tr

7.7. The appeals flled by the appellant stand disposed off in above terms.

q'ill] I7I, \\

I r^'l-1
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Bv R.P.A,D.
To

Copv to:

1)
2)
3)
4)
s)

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.

The Assistant Commissioner, GST & Central Excise, Bhavnagar.
The Range Superintendent, GST & Central Excise, Bhavnagar
Guard File.

;1r

B

M/s. Sardar Sarovar Narmada
Nigam Ltd.,
Ex. Engg. SBC Division No. 5/2,
Taluka Seva Sadan, Halvad Road,
Dhrangadhra, Gujarat
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