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Appeal to Cusloms. Excise & Service Tax Appellale Tribunal under Sectrcn 358 of CEA, 1944 / l.lnder Seclion 86 of lhe
Finance Act, 1994 an appeal lies to'

arfr6rsr rai6{ t EEelrd {xff Frrd Sffr ga. adrq r.q[{i rJF6 q4 i-fl6{ vffiq alqlfufr{rr fi trr}c S16, *+z at+ a
u rm *"qrs lA i&-dt +t fI arff E?'

tte speciaiuenctr of Customs, Excise & Serv,ce Tax Appellate Tribunal of wesl Block No 2. R.K. Puram, New Delhi in all
mallers ,elaling lo classrficauon aqd vdludlion

jtRr€ qnd l(a) i -dlq rrc arffdl + $ardl elq Frn lrfia *s- ?r4. adro r;qra gr=a ra trfr, yffiq .grqA-rro
{F+-a) A cFfl atlrq 6ft+l . effiu -E {flr$ l'-F rsrdr rFx-drEe 3(..,1 El #l 3r+ rFFI' ,i
To the West regional bench of Customs. Excise I SeNice Tar Appellate T'ibunal (CESIAT) al, 2''r Floor Bhaumali Bhawan.
AsaNa Ahmedabad-3800'16 in case ot appeals other lhan as menlioned in para- 1(a) above

Jrffiq qlq1ft-6{"r * Irser 3rdld q{af, +-i? ai i&' +dq r.q.{ rt6 G{q-f,} ffit, 2001, * f+ry 6 i ]rfr+a fttrift-d t6q
eri qqr tA-3 *+ an qiisi fr rJ futr rr ian I rFs a rn i sa (.6 q? + {rt. JrFr j{re ?lF* *t aia "q= sr ia
lit{ rnqr rrqr dfitir. {cq 5 atE qr,s* 68. 5 ins dq(l qr 50 ars Tc{ T6 lr!.4r 50 ars -qr A- ]rfu6 t al 6ffer 1.000/-
$d. 5,000/, rd, y:r4l to,ooot rci qr Fruifla asr 16 ar cfi Enra atr iauift-a 16+ 6r tlrrdra {iafua }ffiq
arqrftf{sr fi {r@r * s6rq6 rfr€er{ + arF d fr;S m s*ft-a+ si, $ +6 (drr Jrt fffid t- ircr ({m F+qr arar rFr r

r{fua grE 6' ,Irr{ra f* at fi srgt d drdr !.far re- Fdtur J{ffi{ arq:ar+rq ff rnsr hE I r erra rr}* (R 3{ri7) +
Rq xr&aa qr +"qrrj sooi- {q. gl Frrlta T+ 7Fr 6ra' Fm t,

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA 3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shail be accompanied againsl one which al leasl should be accompanied by a fee of Rs.
1.0001 Rs.5000/. Rs.10.000/- where amounl o{ duty demand/inleresrpenalty/retund is uplo 5 Lac. 5 Lac lo 50 Lac and
above 50 Lac respeclively in the form ot crossed bank draft in lavour of Asst. Registrar of branch of any nominaled public
s€clor bank ol lhe place where the bench oJ any nominaled public sectoI bank of lhe place where the bench of Ihe Tribunal
is situated. Applicalion made for grant ol stay shall be accompanied by a fee ol Rs. 500/-

3r{req ;aiqrn-6{!r + ssaT rrqr. F*;a yFlffq,r. 1994 Sl qr{l 86(1} + 3i.rrld *{14i{ ffi. 1994 } HII$ 9(1) * {d
fftif[d cqr S.T.,5 ,i qE cfrzit f tf vr {Airft (.d Jsfi Hrrr Fi$ 3nelr i Bf6 rrqrf, Ar:l{i Ft, ,s$t cft sllr d {i rd *t
(,a-A t lrs cii qqrFrd 6ffi qrBq) Jt{ trA fi 6q t 6F 116 cfr * uv. r5r d-fl-6{ *r Eirr .;qrg *t airr .rtr a:nqFrqr
q#rar {q!, 5 drq qI,Fs 6iF 5 tEr rq! qr 50 drs rcl' d+ trllifi 50 rs ]icc d ]{ffr6 t a} qia?r 1.000/- rqi, 5.000/,
fu l,'rrdr 1o,oooi- 6qi fl fflriLa aff ,f6 & cft $irra +tt EEiltd qEF !6r rrrd];r. rcfiJa trfi-&q ;qrqrnl6{q *r gngl *
rrara-6 tfrF{n + ar-rr s Hrut srdft.aa] air # t+ -arn "et ncrft, ** grra dt ' ?-ar in' arffr r rrqtu; g'Fe +' slrari
++ f,r rs rrsr F f6r {rte(' ra FdtuF Jdtllr ;qr!.fu<q ft lr.sr i}ra i I Fr-cI }rraer {R }iqr) } ft-' l{|iad--r + n'u
5oo/- {cq sr Ariiftd rJ6 inT a.{ar 6iflr /

The appeal under sub secton (1) of Seclioll 86 o{ lhe Finance Act. ']994 to lhe Appellale T.ibunal Shall be filed in
quadruplicale in Form S.T.5 as prescribed under Rule 9{1) of lhe Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order appealed aqarnsl (one ol which shall be cenified copy) and should be accompanied by a fees o{ Rs.
10001 where the amount of servrce lax & inleresl demanded & penally levied of Rs 5 Lakhs or less Rs 50001 where the
amounl of seNice tax E inleresl denranded & penalty levied is more than live lakhs bul not exceeding Rs. Fifty Lakhs
Rs.10,0001 where lhe amounl of service lar & inlerest demanded & penally levied is more lhan fifly Lakhs rupees. in the
form of crossed bank dratt in favour ol lhe Assrslant Registrar ol lhe bench oI nomrnaled Public Seclor Bank of the place
where the bench ol Tribunal is silualed. / Application made for glanl of stay shall be accompanied by a fee of Rs.500/.
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tu? lrtffffr, 1994 Ar rrr{r 86 ST tq-rrRr3t (2) (.q (2A) i rrarJtr (J fi ir{r 3I4rfr, n-Erfr{ trqfErdl, 1994, + F-{E g(2) !-q
9(2A) * 6d hqlf'cd cqr S.T-7 i fi ir $&7fr (.ii rs& 1{Fr }|{{a. i*q 

'.qrd 
9J6.]l1rdr 3{r.{{a (t$-o idfq rere rrtq

ram qifa .}Irlrt fi qjlor FT';r +t (trr I r.+ qF sfffirF d'n urfa,) rft j-{{r {dnr sd|{+ {€ }|.rdr lv -qF }atq
IEE Tie, FEr€r 4 I'S&q;qrlral6{!r 6r .i.a{; dJ 6Ta fl f}d-?, fF sr} xt?; & qF efi xlrr p da-ra +-cA Fra-,
The appeal under sub seclion (2) and (2A) of lhe seclion 86 lhe Finance Act 1994 shall be filed in For ST.7 as prescribed
under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner. Central Excise (Appeals) (one oI which shall be a cerlified copy) and copy of the order
passed by the Commissioner authorizing lhe Assislant Commissroner or Depuly Commissioner of Central Excise/ Service Tax
lo flle the appeal before the Appellale Tribunal

Crnr rlcs, +drq-racl{ q@ ('d ddr6{ riffrq crF}-fiq l*t } cfA i{fri i a.rrn * +-frq r.qE er6 lrfufr{r t94a Er
arr 35qF + n-na. al Ar ffiq 3{tufi-q-e, 1gg4 & ?n{ 83 * }i ia +dr6{ 6t rlr aFI 6r,r+ t rq yrCrr + qfr xdr$:r
crErfr{ur t Jqrd 6rd Fnq r.!rE rfd6^ffl 6T wrr * 10 cfigrd (j0?.), ${ ni?T ('4 {drfrr id-drfid t. qr qdr r, rs +-+a qei-rr
ffi? t, 6T tzrdfi Bqr arr, arri'ft gT tm + riarfd Fr 1* ;ri Er& 3itfFd iq ifar rq 6{E Icq t i{itr6 a d

A-ffq tfll? rra ra iarrr * narfd "Firr t4\, m. rra- d f+EI rnft-a t
ii) rn{ 11 3 fi lidrfd 1Br{

lir) Sni. Ttr *'r * ag ?rira ni*
(ii, ffi. FrTr fiffii t fiqs 6 t ria,ta lq rqs

errd T6 fr is lrm *. vraura Hrq (T. 2) lrnrftilf 2014 t 3{rie t El ffi riffiq crffi & snrT fr'-ERE rd
€rrra :rS !-{ }q-f, +t nrq afr Mu

For an appeal lo be filed before the CESTAT under Section 35F of lhe Cenlral Excise Act, 1944 which is also made
applicable to Seruice Tax under Section 83 of the Finance Acl. 1994. an appeai againsl this order shall lie before the Tribunal
on payment of 10o; ot lhe duty demanded where duty or duly and penaliy are in dispule oi penally, where penatty alone is in
drspule provided lhe amounl of pre deposii payable would be subjecl to a ceiling 01 Rs. 10 Cro,es,

Under Cenlral Excise and Service Tax 'Duty Demanded" shall include l

(i) amouni determrned under Seclion 11 D
(ir) amount of e[oneous Cenvat Credjt taken
(iii) amount payable under Ruie 6 of the Cenvat Credit Rules

provided turlher that the provisions of lhis Seclbn shall nol apply to lhe slay applicalion and appeals pending before
any appellale authorily pflor lo the commencement of lhe Finance (No.2) Act. 2014

rr{a {a{I{ 6} YiQnq rrtfi :

Rovlslon applicatlon to Gov€rnment of lndla:
gr yreer *l qfiffEn r 5fi-6r ffi{'Ar .qrFd t 63lr Ta!-a r!a, }firf} F 1994 A ur4 35f f + s{F qr*+ + rrfa rrrrq?d. l'rad EiFR q-{ner! }rrd-d, fsB ?"? Frr+q ,rlra ,}irrr atri pD-d 

"t{d dlq ered rir4 e-ii t t"=& ti000t $l
l*_qr iraT affrrrt /
A revision applicalion lies to the Unde, Secretary io lhe Governmenl of lndia, Revision Application unit, Ministry of Finance,
Deparlmenl of Revenue 4th Floor, Jeevan Deep Buiiding Parliament Street, New Delhr-110001, under Seclion 35EE of the
CEA 1944 io respecl of the fo,lowing case. governed by first proviso to sub sectton 11) of Seclion-358 ibid:

rt Fld 6 ful ,t6rra + FrJI;l r':f,ar {Fcra ?€r Frd +i ffi +rrErd i,rB-r ra } qrTrrFa + akra at E .tra +rrsra qr

'Fr firfr -.6 a-srr" rB * <{r irfl u;e vzirra & dl{ra qt l#-* ,rErr :rF F' q- rrri * pr. + q{6rs' } 4,t{rd, 
.${fr 6rrsr} qrq 

'rsR 
,16 *'F-rF fi f,;-€Ti + srFd p /

ln case ol any loss ot goods, where lhe loss occurs in lransil lrom a faclory to a warehouse or to another faclory or from one
warehouse lo another duling the course of p{ocessing ot lhe goods in a waaehouse or in slorage whelher in a faclory or in a

srcd * Erd{ i+S ntr qr *{ +t furd fi {t srd & Efuq t c€d 6.i Ttic q{ rrti ,€ +-frq ,aqE T6 + gz (iti.) *
mFd t it 5{rla fi aI.{ f*-dt r9 Ti atr +1 fua fi iIdl tt /
ln case of rebate of duly of excise on goods exponed to any country or territory ouiside lndia of on excisable materiat used in
the manufacture of the goods which are exported lo any country or lerrilory oulside tndia.

qjt ta$( gffi 6r ljzrdE i+( hff fi{d * a,]E{ iclE qr rrdra 6l Frs fua frqr ?Fn tt /
ln case of goods exporled oulside lndia expon Io Nepal or Bhutan. without payment of duty

qfirrla ffiz .. rq'z"r e;a t lr]rEEr :F ?" f 9{6 &dfc fs rfuf+rp .ii t{I& fAfi}F qinll;r fi T6a cE q *r ,rg I l{h i.$
lire?r jil lrriraa { rfdl I --dr4 t+ yofrrp t,, 2i 1998 fl rrra 109 * eanr firra $ rr* =ri-€. rl]-o lle.qtfu q{ qI TZ Fqrta nF\r ?rE B i
Credit of any duly allowed io be ut,liTed lowards payment of excrse duly on final producls under the provisions of lhis Act or
the Rules made lhere under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 ol lhe Finance (No 2) Acl. '1998.

rc{trd 3lrida 6I d cftqi cqd ri€qr EA8 i d *l i-frq 3?qraa aI-6 (3lfrd lM 2001. + fi-qs I + rTJia fdfrfr€ t,
tEJ4err6+iqssr43{rd+.}rirra&"rrirqrF('t:qrt+avr-rra'+.cEt{Fr.rafldJ{q-aJretr#Aqa-q-Ffrr7Air$
?'j F-q €r r#rq r,qra e!i;a ],l]!iiq-! 1944 *r LT{r 3i tE t rf{ G+fl-i ,raF fi 3I.qrn + FrFq 6 Ftr r{ TR 6 *r qfi

gpre *r srdt qlfrr, r

The above application shall be made in duplicale in Form No. EA-8 as specified under Rule,9 ol Cenlral Excise (Appeals)
Rules. 2001 within 3 monlhs from lhe dale on which lhe order sought to be appealed againsl is communicated and shall be
acaompanied by lwo copies each of lhe OIO and Order-ln Appeal lt should also be accompanied by a copy of TR 6 Challan
evidencing paymeni ol prescflbed fee as prescribed under Seclion 35'EE of CEA. 1944, under lvajor Head of Account.

u?trqrsr Jniea * Erq fffifud AErif{a rr.4, sr iiarrrir $ . .jl Trftq r

*o ra"a rra (s Frs rqi qr 5s$ {ff wq zool- +l ,i4ara Bqr ar'' ntr q1? TiTr4 ads ('6 nro sct i ;arar F} d}
6qt looo / Fr rrrdri j*-qr BE, r

The revrsron appircatron shall be accompanied by a fee of Rs 200/ where the amounl involved in Rupees One Lac or less
and Rs. 1000/- where lhe amounl involved rs more than Rupees One Lac.

qfZ as nralr fi 66 Ec rtell +r EFder I fi (r,*F EF ]rrcr' + Fa ?f6 a'r lFrar, i-fra a.a .q Brr .Trir .I'fai | {g alq *
Fe 'fl +t ?E:r rf +rq q q=di + fi, arrfrr? lffm rqrfuFrsr n so rfta q +'#g safrr +'s+ yra6a $-qr drar F t /
h c5se. rf the order covers vanous numbeis of order- in Oriqrnal. fee for each O.lO shoutd b€ paid in lhe afo.esaid manner.
nol withstanding lhe lact lhal the one appeal lo lhe Appellanl Tribunal or the one applicalion lo the Ceotral Govt. As lhe case
may be is filled lo avord scriploria work il excisrng Rs 1 lakh fee of Rs. 100/ for each

at'rs?tfua -srsrfrq rri;s rrfuhTc 1q75 * 3ras*-t t tr rR { :}.'ra$ (rd Flrrl- Jrirr fi cfa tR Bqit{d 6.50 Tqt 6r
;qEfidq irGF ftB? din Hrdr arftql /
One copy'of application o. O I O as lhe case may be, and rhe orde. of the adjudicatinq aulhority shall bear a coun fee stamp
ol Rs 6.50 as prescribed under Schedule-l nr terms of lhe Courl Fee Act.1975, as amended.

dIFr 116. affiq jF:rrd q?6 rq d-dr+{ }$i*q arqlfuflor (6ri Bfi}) ffi. 1982 fr Eidrfr ('E rrfl dqFlrd qrFf,i +t
Fffia Fre qrd A-oEt ff jl_{ M t qla rrrasta Bar ,nn F /

Attenlron is a{so invtled lo the rules covennq lhese and olher related matters conlained in lhe Cusloms. Excise and Service
Appellate Tribunal (Procedure) Rules, 1982

ji" jrffdtq qrMt 6t 3rfifr fu-d FA t rEoa "qr!6. Fqd 3i-{ fid-frF crqqrdi * R!', lr+dFf Mrq ABsrfd
www CDeC.qOV ln +l a,{9 N+d 6 I /

Fo, the etaborate. detailed and latest provisions relaling lo filinq of appeal lo lhe hrgher appellale aulhorily. the appellanl may
.eler lo lhe Deparhenlal websde www cbec gov rn
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$Appeal No: V2l123/BVR/2016

:: ORDER-IN-APPEAL ::

M/s. Gujarat Siddhee Cement Ltd., Siddheegram, Off: Veravat'

Kodinar Highway, Tatuka: Sutrapada, District: Somnath (Gir) (hereinafter

referred to as'the appellant') has fited the present appeal against the Order-

ln-Originat No. BHV-EXCUS-000-JC-27-2016-17 dated 12.08.2016 (hereinafter

referred to as 'the impugned order'), passed by the Joint Commissioner,

Centrat Excise, Ahmedabad-ll (hereinafter referred to as "the [ower

adjudicating authority" ).

2. The brief facts of the case are that the scrutiny of ER-1 returns

for the months of Apri[, 2013 to September, 201 3 reveated that appettant

had avaited Cenvat Credit of Service Tax paid on outward transportation of

finished goods, which was not in consonance with the provisions of Rute 2(t)

of the Cenvat Credit Rules, 2004. Rute 9(6) of the Cenvat Credit Rutes, 2004

casts burden of proof regarding admissibitity of Cenvat credit upon the

manufacturer of provider of output service taking such credit. CBEC

Circutar No. 9718/2007-ST dated 23.08.2017 had prescribed condition for

avaitment of Cenvat credit on input service and ptace of removal needed

determination taking into account the facts of individuat cases and the

appticabte provisions.

3. Show Cause Notice F. No. V/15-06/Dem/HQ12014-15 dated

21 .04.2014 was issued by the Joint Commissioner, Central Exc'ise & Service

Tax, Bhavnagar wherein he proposed to demand and recover the wrongty

avaited Cenvat credit of Rs. 6,32,557/- alongwith interest under Ru[e 14 of

the Cenvat Credit Rutes,2004 (hereinafter referred to as "the Rules") read

with Section 11A(1) of the Centra[ Excise Act, 't944 (hereinafter referred to

as "the Act"). lt was also proposed to impose penalty upon the appettant

under Rute 15(1) of the Rutes.

4. The above Show Cause Notice was adjudicated by the lower

adjudicating authority wherein he confirmed the demand of Cenvat credit

of Rs. 6,32,557l- in terms of Section 11A(10) of the Act under Rule 14(1)(ii)

of the Rutes read with Section 11A(1)of the Act. The lower adjudicating

authority also imposed penatty of Rs. 63,255/- under Rute 15(1)of the Rules

read with Section 11AC(1)(a) of the Act. The lower adjudicating authority

atso stated that in terms of Section 11AC(1)(b), the penatty imposed shatl

be reduced lo 25%, if paid within 30 days from the date of communication

3
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Appeal No: V2l123/BVR/2016

of impugned order. The lower adjudicating authority also ordered to

recover interest under Rute 14 of the Rutes read with Section'l 1AA of the

Act.

5.1 Being aggrieved with the impugned order, appettant preferred the

present appeal, inter-alia on the fottowing grounds:

(i) The impugned order confirming disatlowance of Cenvat credit with

interest and penatty suffers from the vie of non appreciation of facts of the

case as we[[ as provisions of Finance Acl, 1994 and rutes thereof.

(ii) The lower adjudicating authority has faited to adhere to the ratio

taid down by the jurisdictionat High Court and various Tribunal decisions in

the case of Parth Poty Woven Sacks Limited - 2012 (25) STR 4 (Guj)

reconfirmed vide CCE Vs Ettora Time Ltd- 2014 (341 STR 801 (Guj). The

Hon'ble Chhatisgarh High Court in the case of Lafarge - 2014 (307) EIT 7

(Chattisgarh) has ctearty hetd that if under the terms of contract, the sale

price takes place at destination then that place may be place of removal

and Service Tax paid on GTA service for transporting the goods upto

destination might be available for taking credit.

(iii) The tower adjudicating authority misconceived the facts of the

present case that outward transportation service rendered by the

customers / buyers of the appettant is from the place of removal and not

beyond the ptace of removat. They have ctearty submitted the evidence

before [ower adjudicating authority that outward transportation service

rendered to the buyers of the appettant is upto the place of removal and

not beyond the ptace of removal and yet the order has been passed as if

the said service was rendered after ctearance of the goods from the ptace

of removat. That in their case, the invoices are on FOR basis and freight

constituted integral part of the vatue of the goods and risk and ownership

of the goods was with the appeltant titt detivery of the goods to the buyers

at his place in acceptabte condition whereby appettant had comptied with

the conditions set out in Board's Circular dated 23.08.2007. They rely on

the provisions of 'place of removal' and stated that the sate was by way of

transfer of possession of goods to the buyer which has taken ptace in

buyer's premises/ptace as per the contract. They have discharged the

Central Excise duty on the etement of freight for outward transportation of

finat products to the buyer's Otlc-1 fle ownership and risk to the good
,] :i

J
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remained with them titt detivery of the goods to the buyer at his premises

and therefore, the place of removal in their case is the ptace/premises of

the buyer and accordingty they has taken the Cenvat credit onty on the

services rendered up to the place of remova[ of finat product and not

beyond that as wrongly hetd by the lower adjudicating authority.

(iv) The appettant stated that the impugned order is based on a

wrong understanding of the provisions and hence is liabte to be set aside as

the lower adjudicating authority has retied on the decision of Kotkatta High

Court in the case of CCE Koktatta Vl vs Vesuvious lndia Ltd - 2014-34-STR-

26-CAL, without understanding that the said judgment supports their case.

lf the definition provided in Section 2(t)(ii) is read a whote, it woutd appear

that outward transportation charges or taxes paid in regard thereto is

ctaimabte with regard to transportation. By the amendment made with

effect from 1't Aprit, 2008 substituting the word "from" by the word "upto"

att that has been done is to ctarify the issue. Neither the services rendered

to the customer for the purpose of detivering the goods at the destination

was covered by the definition of input service Prior to 1't Aprit, 2008, nor is

the same covered after'l't Aprit, 2008. That the amendment effected from

01.04.2008 does not affect their case in any way as the outward

transportation service used by them for transportation of finished goods is

onty up to the place of removal and not beyond that. They rely on the

foItowing judgment:

a. Ambuja Cement Ltd Vs UOI - 2009 (14) STR 3 (P&H)

b. Lafarge lndia Ltd Vs Commissioner - 7017 (307) 7

(Chhattisgarh )

c. Uttratech Cement Ltd Vs Commissioner - 2014 (307) ELT 3

(Chhattisgarh )

d. Ultratech Cement Ltd Vs CCE Rohtak - 2015 (37) STR 364 (Tri.-

Det. )

e. New At[enberry Works Vs CCE - 2015 (37) STR 303

f. Haryana Sheet Gtass Ltd Vs CCE, Rohtak - 201 5 (39) STR 392

(PeH)

That the tower adjudicating authority faited to appreciate the ratio of

decision of Supreme Court in the case of Ambika lndustries Vs CCE - 2007

(213) ELT 323 (5.C.), Gujarat High Court - Astik Dyestuff P Ltd - 2014 (34\

5
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STR 814 (Guj) and CCE Vs Kashmir Conductors 1997 (96) ELI 257 (LB). The

lower authorities are bound by the decision of jurisdictionat High Court. No

penatty case be imposed as there was no wittfuI suppression or

misstatement of facts with intent to evade any duty.

5.2 The appet[ant vide their tetter dated 28.08.2017, submitted

additionaI written submission stating that

(i) They rety on the grounds of appeal and the repty to Show

Cause Notice and the documents annexed thereto

(ii) That the agreement between them and Okhai Roadways has

not been factored in the impugned order.

(iii) The agreement was for hiring of vehictes for transportation of

cement/ ctinker and it is not a case of GTA serv'ice rendered by Okhai

Roadways. They submitted the copy of agreement.

(iv) The consideration is atso fixed for period of month and per

vehicte and the facts clearty estabtished that the question of

apptying GTA service in this case cannot arise at att.

(v) They rely on the decision in the case of Birta Ready Mix Vs

CCE, Noid as reported at 2013 (30) STR 99 (Tri.-Det.), Uttratech

Cement Ltd Vs CCE - 2017 (3) TMI 1155 - Cestat Muimbai, South

Eastern Coatfietds Ltd Vs CCE Raipur - 2017 (47) STR 93 (Tri.-Det.)

(vi) They had ctearly estabtished that the credit on account of the

tax is etigible as credit and they rety on their eartier submission given

at the time of Show Cause Notice, Order-ln-Original and they atso

retied on the CA certificate given by them which was rejected. They

retied on the decision wherein the higher appet[ate forum has retied

upon the CA certificate and in some cases the matter was remanded

back to adjudi

CA certificate.

cating authority to decide the matter on the basis of

(vii) The impugned order is not a speaking order and has not dealt

with att the points raised in the repty to Show Cause Notice.

(viii) They have submitted copies of few invoices where the service

provider has discharged the Service Tax tiabitity. They also submitted

copy of contract.

(ix) They cleared the finat products from the factory on payment

of excise duty and transport the goods to depot/dump/go-down as

wetl as to their Bombay branch/depot by sea freight from where the

goods were sold on commercial invoice where the delivery or transfer
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of possession of the finat products takes ptace at such

dump/depot/go-down/Mumbai branch. ln case of transportation of

goods by sea freight such transportation is not post sate but

transportation by way of transfer of finished products to their depot

in Mumbai. The title, ownership and risk of damage/toss remain with

them when the goods are transported to their Bombay depot. Duty

paid on final sale price inc[udes sea freight for transportation of

goods up to Bombay Depot.

6. The appetLant vide their tetter GSCL:CEX:2017-18 daled 26.09.2017

has stated that the matter may be decided on the basis of grounds in the

appeat and additionat submissions fited on 31 .08.2017. They have further

stated that they wa'ive the representations at the P.H. and the appeal may

be decided after considering grounds of appeat and the po'ints raised in the

additional submissions and the case laws relied upon by them.

FINDINGS:

7. lhave carefulty gone through the facts of the case, impugned order,

grounds of appeal and submissions made by appellant. The issue to be decided

in the present appeal is that whether the impugned order passed by the lower

adjudicating authority disattowing Cenvat credit of service tax paid on outward

transportation charges, is proper or otherwise.

8. I observe that definition of "input seruice" as provided under Rute 2(t) of

Cenvat Credit Rutes, 2004 reads as under:-

"(l) "input service" means any service,-
(i) used by a provider of output service for providing an output

service; or
(ii) used by the manufocturer, whether directly or indirectly, in or in

relation to the manufacture of finol products and clearonce of final
products upto the ploce of removal,

and includes services used in relation to setting up, modernizotion,
renovation or repairs of o factory, premises of provider of output service
or an office relating to such foctory or premises, odvertisement or sales
promotion, market research, storage upto the place of removal,
procurement of inputs, accounting, auditing, financing, recruitment ond
quality control, coaching and training, computer networking, credit roting,
share registry, security, business exhibition, legal services, inward
tronsportation of inputs or capitol goods ond outward transportation upto
the ploce of removal;".

8.1 From above, it is evident that "input service" means any service used by

,4 o
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the manufacturer, whether directty or indirectly, in or in relation to

manufacture of finat products and ctearance of finat products upto the ptace of

removal, with the inclusions outward transportation upto the place of removat.

It is therefore very clear that as per main ctause - the service should be used

by the manufacturer which has direct or indirect retation with the manufacture

of finat products and clearance of finat products upto the place of removal and

atso the inctusive ctause restricts the outward transportation upto the ptace of

removat. As per the provisions of Section a(3)(c) of Central Excise Act, '1944,

"ptace of removal" means a factory or any other place or premises of

production or manufacture of excisabte goods; a warehouse or any other place

of premises wherein the excisabte goods have been permitted to be stored

without payment of duty or a depot, premises of a consignment agent or any

other p[ace or premises from where the excisabte goods are to be sold.

I atso find that CBEC Circular No.97 1812007-5T dated 23.08.2007 has

ctarified the issue regarding admissibitity of Cenvat credit in respect of service

tax paid on goods transport by road. The relevant text reads as under:

"(c) ISSUE: Up to what stage a manufacturer/consignor can take credit on
the service tax paid on goods transport by road?

COIiiA{ENTS: This issue has been examined in great detait by the
CESTAT in the case of lyl/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana

[2007 (006) STR 0249 Tri-D]. ln this case, CESTAT has made the following
observations:-
"the post sole transport of manufoctured goods is not on input for the
manufacturer lconsignor, The two clouses in the definition of input services'
toke core to circumscribe input credit by stating thot service used in relotion
to the clearance from the place of removol ond service used for outword
tronsportotion upto the ploce of removol ore to be treoted as input service.
The first clouse does not mention tronsport service in particular. The second

clouse restricts tronsport service credit upto the place of removol. When these
two clauses are read together, it becomes clear thot transport service credit
connot go beyond tronsport upto the place of removQl,The two clauses, the
one deoling with general provision ond other deoling with o specific item, ore
not to be reod disjunctively so as to bring about conflict to defeot the laws'
scheme. The purpose of interpretotion is to find harmony and reconciliation
among the vorious provisions".

Similorly, in the cose of Mls Ultratech Cements Ltd vs CCE Bhavnagor 2007'
TOIL-429-CESTAT-AH\I, it wos held that after the final products ore cleored

from the place of removal, there will be no scope of subsequent use of service
to be treated os input. The above observations and views exploin the scope of
the relevont provisions cleorly, correctly and in occordance with the legal
provisions. ln conclusion, a monufacturer I consignor can toke credit on the
service tox poid on outword transport of goods up to the ploce of removal and
not beyond that.
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8.2 ln this connection, the phrose'place of removol' needs determination
toking into account the facts of an individual case and the applicable
provisions. The phrose'place of removal' has not been defined in CENVAT
Credit Rules. ln terms of sub-rule (t) of rule 2 of the soid rules, if any words or
expressions are used in the CENVAT Credit Rules, 2N4 and ore not defined
therein but are defined in the Central Excise Act, 1944 or the Finance Act,
1994, they shall have the same meaning for the CENVAT Credit Rules as
assigned to them in those Acts. The phrose'place of removal' is defined under
section 4 of the Central Excise Act, 1944. lt states that,-
"place of removol" means-

(i) a factory or any other ploce or premises of production or monufacture
of the excisable goods ;
(ii) a warehouse or ony other ploce or premises wherein the excisable
goods have been permitted to be stored without poyment of duty ;
(iii) o depot, premises of o consignment ogent or any other place or
premises from where the excisable goods ore to be sold ofter their cleorance
f rom the foctory; f rom where such goods are removed."
It is, therefore, cleor that for o monufocturer lconsignor, the eligibility to
ovail credit of the service tox paid on the transportation during removol of
excisable goods would depend upon the ploce of removol as per the
definition. ln cose of o factory gate sale, sole from o non-duty paid
warehouse, or from o duty poid depot (from where the excisable goods are
sold, ofter their clearance from the factory), the determinotion of the 'ploce
of removal'does not pose much problem. However, there may be situotions
where the manufacturer lconsignor may claim thot the sole has taken place
at the destination point because in terms of the sale controct logreement (i)
the ownership of goods ond the property in the goods remained with the
seller of the goods till the delivery of the goods in occeptable condition to the
purchoser at his door step; (ii) the seller bore the risk of loss of or damoge to
the goods during transit to the destinotion; and (iii) the freight chorges were
on integral part of the price of goods. ln such coses, the credit of the service
tax paid on the transDortotion uD to such oloce of sale would be admissible if

{:
r {.},u

it con be established bv the claimant of such credit thot the sale and the
transfer of oropertv in soods (in terms of the definition as under section 2 of
the Central Excise Act, 1944 as olso in terms of the provisions under the Sole
of Goods Act. 1930) occurred at the said olace.".

9.1 The above circular was modified vide CBEC Cir. No. 988 / 12 / 2014 - CX

dated 20.10.2014. The re[evant para 6 of said circutar reads as under:

"4) lnstonces have come to notice of the Board, where on the basis of the
cloims of the manufacturer regarding freight charges or who bore the risk of
insurance, the ploce of removal wos decided without ascertaining the ploce
where transfer of property in goods has token place. This is a deviation from
the Board's circular and is olso contrary to the legol position on the subject.

5) lt moy be noted thot there ore very well laid rules regarding the time when
property in goods is transferred from the buyer to the seller in the Sale of
Goods Act, 1930 which hos been referred at parograph 17 of the Associated
Strips Case (supro ) reproduced below for eose of reference -

"17. Now we are to consider the facts of the present case os to find out when
did the transfer of possession of the goods to the buyer occur or when did the
property in the goods pass from the seller to the buyer. ls it at the foctory
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gate as claimed by the oppellont or is it ot the place of the buyer os alleged by
the Revenue? ln this connection it is necessary to reler to certoin provisions of
the Sole of Goods Act, 1930. Section 19 of the Sale of Goods Act provides that
where there is a contract for the sole of specific or ascertoined goods the
property in them is transferred to the buyer ot such time as the porties to the
controct intend it to be tronsferred. lntention of the parties are to be
oscertained with reference to the terms of the contract, the conduct of the
porties and the circumstonces of the cose, lJnless o different intention
oppears; the rules contained in Sections 20 to 24 are provisions for
ascertaining the intention of the parties as to the time at which the property
in the goods is to poss to the buyer. Section 23 provides that where there is o
contract for the sole of unoscertoined or future goods by description and goods
of that description ond in o deliveroble state are unconditionolly oppropriated
to the contract, either by the seller with the assent of the buyer or by the
buyer with the ossent of the seller, the property in the goods thereupon
posses to the buyer. Such ossent moy be expressed or implied and moy be
given either before or ofter the appropriotion is made. Sub-section (2) of
Section 23 further provides thot where, in pursuance of the contract, the
seller delivers the goods to the buyer or to a corrier or other bailee (whether
named by the buyer or not) for the purposes of transmission to the buyer, and
does not reserve the right of disposol, he is deemed to hove unconditionally
approprioted the goods to the controct."
6) lt is reiteroted thot the place of removal needs to be ascertained in term of
provisions of Central Excise Act, 1944 reod with provisions of the Sale of Goods
Act, 1930. Poyment ol tronsport, inclusion of tronsport chorges in volue,
poyment of insuronce or who bears the risk ore not the relevont considerotions
to oscertoin the place of removal. The olace where sale has taken place or
when the oroDertv in goods oosses from the seller to the buver is the
relevont consideration to determine the olace of removol." ,

9.2 The harmonious reading of the above two Circulars issued by CBEC

ctarify that the avaitabitity of Cenvat credit in respect of service tax paid on

outward transportation charges depends if the ctaimant estabtish that the sale

and the transfer of property in goods (in terms of the definition as under

section 2 of the Central Excise AcL, 1944 as also in terms of the provisions

under the Sate of Goods Act, 1930) occurred at the said ptace and that

payment of transport, inctusion of transport charges in value, payment of

insurance or who bears the risk are not the relevant considerations. The

Circutars very categoricatty say that the ptace where sale has taken ptace or

when the property in goods passes from the seller to the buyer is the

relevant consideration to determine the place of removal.

10. I find that the appellant at the time of reply to Show Cause Notice has

categoricat[y submitted that the services invotved were not GTA service but

hiring of trucks under'suppty of tangibte goods service' for use in ctearance of

the final products up to the ptace of removal. ln support they have submitted

few copies of invoices and copy of contract. On going through the copy of

contract No. GSCL:S'GRAM:DIST:20'13-14 dated 01 .09.2013 which they have
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submitted as 'contract' with M/s. Okhai Roadways, Main Road, Adityana-360

545, lfind that the said contract is dated 01 .09.2013 for the period from

01 .09.2013 to 31.03.2014, whereas the period involved in the case on hand is

Aprit, 201 3 to September,2013. Thus, I am of the view that this is not

sufficient evidence in support of contentions/ arguments of the appetlant. On

going through Bitt No. 36, 37 both dated 24.08.2012 and Bitt No. 8'l dated

30.03.2013 and Bitt No. 86 dated 31.03.20'13, issued byM/s. Okhai Roadways to

the appettant, the first two Bit[ do not contain any service tax category but

'indicates as 'paid on your behatf for transportation of cement (Labour, Tekai,

Tott Tax Juty_2012)'. Therefore, the same covers the transportation of the

goods besides other charges. ln the last two bi[[s, the service category of

"Cargo Handting Services" has been mentioned covering period of February,

2013 and March,2013. However, a[[ these four bitts are of no hetp to the

appettant as the same are having different period than the period covered in

the case on hand. Therefore, I am of the considered view that the appettant

has not submitted relevant documents to substantiate their claim. lt is

pertinent to mention here that the appetlant is a limited company and should

have been carefut whi[e submitting each and every document to support their

claim.

10.1 The appettant has heavity retied upon CA certificate produced by them

and relied upon catena of decision hotding that CA certificate cannot be

overtooked, w'ithout submitting any invoices issued by them / purchase order of

buyers. I find that in the said certificate it has been certified that the

appetlant has availed cenvat credit of Service Tax amounting to Rs. 6,32,557/-

on input services namety a) hiring of trucks for the purpose of transportation of

their final products up to depot/ dump/godown/ premises of buyers and b)

railway freight for transportation of their final products to their depot/branch

at Mumbai, covering the period Aprit, 2013 to September, 2013. I find that the

said CA certificate certifies the entire ctearances made by the appeltant during

the disputed period without certifying which documents have been examined

by him and how has he arrived at his conclusions. Therefore, this CA certificate

cannot be retied upon. Sates invoices supported by buyers' purchase orders are

relevant documents to estabtish ownership over sold goods and conditions of

sale which appettant faited to produce. I find that the appettant has faited to

determine "ptace of removat" and nature of sale as envisaged in terms of the

provisions of the Central Excise Act, 1944 and in terms of the provisions of the

Sale of Goods Act, 1930 and therefore, their plea not tenabte.
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10.2 I atso find that the arguments made before the lower adjudicating

authority and in appeal are contradictory. The appettant before lower

adjudicating authority has argued that the service involved is .supply of

tangibte goods' and not 'GTA seryice' whereas written submission made in

appea[ is missing the argument of 'suppty of tangibte goods'. I find that the

appettant is not clear as to which service they have availed and utitized. The

appeltant submitted that the invoices were on FOR basis and freight

constituted integral part of the value of the goods and the risk of ownership of
the goods was with them titt detivery of the goods to the buyers at his ptace in

acceptab[e condition but faited to submit any evidence in this regard. I find

that the appettant is trying to get benefit on mere arguments without any

evidentia[/ substantiaI documents.

10.3 I find that the appet[ant has not produced copy of invoices or copy of
purchase orders of buyers to prove that (i) the price of the finat product is
inctusive of transportation charges (ii) invoices issued by the appettant

mentioned the conditions that the sa[e of goods are at destination (iii) they are

responsible for detivery of the goods to the premises of the buyers. ln absence

of documents it is evident that the appettant has not taken the responsibitity of
the goods till detivery of the goods at the doorstep of the buyers in terms of
provisions of Sale of Goods Act, 1930. ln absence of any evidences contrary to

the findings of the [ower adjudicating authority, I concur with his findings.

Therefore, the appeltant's ctaims that their sates were on F.O.R. basis and the

property in goods transferred at the doorstep of the buyer have not been

estabtished by them. On contrary, the appel[ant has cteared the goods at the

factory gate and thereupon the property in goods passes from the appettant to
the buyer at factory gate only. Thus, I find that the sate of goods is compteted

and the ownership of goods is transferred at the factory gate of the appettant

in terms of Section 23 of the Sale of Goods Act, 1930. Therefore, I uphotd the

impugned order that the appellant is not etigibte for availment of Cenvat credit

of seruice tax paid on outward transportation charges, which has been avaited

beyond ptace of removat.

10.4 With regards to reliance of the appeltant on various decisions, I find that

these are of no help to them in as much as the appellant has faited to produce

any documentary evidences in support of their ctaim and heavity retied on mere

arguments.
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11. ln view of the above, I uphotd the impugned order and reject the appeal

fited by the appettant.

.,lt
4t).,"

t?

12.

Bv R.P.A.D.
To,

Copv to:

1)

$ffi E-dRr 6S *t eB 3rtrd ar frqerr 5qn-ffi dth t Ffiqr drdr t I

The appeal fited by the appettant is disposed of in above terms.

>.

EtrT ddr)
3ngrd (3rtrtr)

The Chief Commissioner, GST & Centra[ Excise, Ahmedabad Zone,
Ahmedabad.
The Commissioner, GST & Central Excise, Bhavnagar,
The Assistant Commissioner, GST & Centra[ Excise, Division -
Junagadh.
The Superintendent, GST & Central Excise, Range-ll, Veravat.
Guard Fite.

)

)

7

3

4
5

M/s. Gujarat Siddhee Cement Ltd.,
Siddheegram, Off: Verava[-Kodinar
Highway, Ta[uka: Sutrapada,
District: Somnath (Gir)

f. 5+tra frE fifrc frfrid,
frtr{rq, t{red-+}Edr 6rgi, re$ra:
qlTc.rgr, ffiaar: sraru 1ei-t1.
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