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To the West regional bench of Customs, Excide & Service Tax Appellate Tribunal (CESTAT) at. 2 Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 / as prescribed under Rule & of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1.000/- Rs.5000/-, Rs.10.000/- where amount of duty demand/interest/penaltyfrefund is upte 5 Lac, 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Regqistrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by & fee of Rs, 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
guadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & intersst demanded & penalty levied of Rs 5 Lakhs or less. Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but nol exceeding Rs. Fifty Lakhs,
Rs.10.000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Seclor Bank of the place
where the bench of Tribunal is situated / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeai under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner. Central Excise {Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
o file the appeal before the Appellate Tribunal

#E Yo, FEA SR YeF U3 Aare HUHE aRET (#Fe) & 9fd w6l & AwWd § ST s aed wREs 1944 &
unr 35uw ¥ Yedhw, ot dr R wffrw, 1994 # uR 83 & Nedw dET W M AW A T E g ey & 9T whd
ot F 3T F WET IEE AFwed FT AN F 10 9fvwd (10%), F@ AW vd gRlar Bara &, a1 s, o) Sae
Taariea & & saan &mm,mlﬁ%gﬁwtmmﬁsmmmﬁr & Ufr zw 2 T & w7 w
A 3T Uod Ud AR F HAAS A R v o & Te e §

(i) tmr 11 & & Fada wa

(i) BTAT FAF FT A 0E a5 ofF

(iii) mmmﬁmmstm@ma

- avd 7% & 2 uw & wEue T (wo2) sEfhaw 2014 F oy & o Tl wddm eftted & wae s

' Ae ug wfE w1 oae A8 g
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act. 1944 which is also made
applicable 1o Service Tax under Section 83 of the Finance Act, 1994, an appeal against this arder shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute or penalty. where penalty alone is in
dispute. provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i amount determined under Section 11 D
o amount of arroneous Cenvat Credit taken:
(it} amount payable under Rule 6 of the Cenvat Cradit Rules

- provided further that the provisions of this Section shall not apply 10 the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014
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A revision application lies to the Under Secretary, lo the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case govemned by first proviso to sub-section (1) of Section-358 ibid:
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In case of any loss ofgoods where the loss occurs in transit from a factory to a warehouse or to another factory or from one

warehouse 1o ancther during the course of processing of the goods in @ warehouse or in siorage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or termitory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or terrilory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty
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Credit of any duty allowed to be utlized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such oider s passed by the Comnussioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order soughi to be appealed against is communicated and shall be
accompanied by two copies each of the OO and Order-In-Appeal [t should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appT:ca:mn shall be accompanied by a fee of Rs. 200/~ where the amount invalved in Rupees Cne Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

ufE T Y B w5 BY I F gFEEY B velE 2o ey & Qe oaes & o, 3udad 9 & TR o il 8@ aem &
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In case, if the order covers various numbers of order- in Onginal, fee for each O.1 O should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each
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One copy of application or ©O.1.0 as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Acl.1975, as amended.
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Attention is also inviled lo the rules covenng lhese and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
iefer to the Departmental websile www chec gov.in
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:: ORDER-IN-APPEAL ::

M/s. Gujarat Siddhee Cement Ltd., Siddheegram, Off: Veraval-
Kodinar Highway, Taluka: Sutrapada, District: Somnath (Gir) (hereinafter
referred to as ‘the appellant’) has filed the present appeal against the Order-
In-Original No. BHV-EXCUS-000-JC-27-2016-17 dated 12.08.2016 (hereinafter
referred to as ‘the impugned order’), passed by the Joint Commissioner,
Central Excise, Ahmedabad-1l (hereinafter referred to as “the lower

adjudicating authority”).

2. The brief facts of the case are that the scrutiny of ER-1 returns
for the months of April, 2013 to September, 2013 revealed that appellant
had availed Cenvat Credit of Service Tax paid on outward transportation of
finished goods, which was not in consonance with the provisions of Rule 2(l)
of the Cenvat Credit Rules, 2004. Rule 9(6) of the Cenvat Credit Rules, 2004
casts burden of proof regarding admissibility of Cenvat credit upon the
manufacturer of provider of output service taking such credit. CBEC
Circular No. 97/8/2007-ST dated 23.08.2017 had prescribed condition for
availment of Cenvat credit on input service and place of removal needed
determination taking into account the facts of individual cases and the

applicable provisions.

3: Show Cause Notice F. No. V/15-06/Dem/HQ/2014-15 dated
21.04.2014 was issued by the Joint Commissioner, Central Excise & Service
Tax, Bhavnagar wherein he proposed to demand and recover the wrongly
availed Cenvat credit of Rs. 6,32,557/- alongwith interest under Rule 14 of
the Cenvat Credit Rules, 2004 (hereinafter referred to as “the Rules”) read
with Section 11A(1) of the Central Excise Act, 1944 (hereinafter referred to
as “the Act”). It was also proposed to impose penalty upon the appellant
under Rule 15(1) of the Rules.

4, The above Show Cause Notice was adjudicated by the lower
adjudicating authority wherein he confirmed the demand of Cenvat credit
of Rs. 6,32,557/- in terms of Section 11A(10) of the Act under Rule 14(1)(ii)
of the Rules read with Section 11A(1) of the Act. The lower adjudicating
authority also imposed penalty of Rs. 63,255/- under Rule 15(1) of the Rules
read with Section 11AC(1)(a) of the Act. The lower adjudicating authority
also stated that in terms of Section 11AC(1)(b), the penalty imposed shall

be reduced to 25%, if paid within 30 days from the date of communication

o~ -
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of impugned order. The lower adjudicating authority also ordered to
recover interest under Rule 14 of the Rules read with Section 11AA of the
Act.

5.1 Being aggrieved with the impugned order, appellant preferred the

present appeal, inter-alia on the following grounds:

(i)  The impugned order confirming disallowance of Cenvat credit with
interest and penalty suffers from the vie of non appreciation of facts of the

case as well as provisions of Finance Act, 1994 and rules thereof.

(ii) The lower adjudicating authority has failed to adhere to the ratio
laid down by the jurisdictional High Court and various Tribunal decisions in
the case of Parth Poly Woven Sacks Limited - 2012 (25) STR 4 (Guj)
reconfirmed vide CCE Vs Ellora Time Ltd- 2014 (34) STR 801 (Guj). The
Hon’ble Chhatisgarh High Court in the case of Lafarge - 2014 (307) ELT 7
(Chattisgarh) has clearly held that if under the terms of contract, the sale
price takes place at destination then that place may be place of removal
and Service Tax paid on GTA service for transporting the goods upto

destination might be available for taking credit.

(iii) The lower adjudicating authority misconceived the facts of the
present case that outward transportation service rendered by the
customers/buyers of the appellant is from the place of removal and not
beyond the place of removal. They have clearly submitted the evidence
before lower adjudicating authority that outward transportation service
rendered to the buyers of the appellant is upto the place of removal and

not beyond the place of removal and yet the order has been passed as if

the said service was rendered after clearance of the goods from the place .

of removal. That in their case, the invoices are on FOR basis and freight
constituted integral part of the value of the goods and risk and ownership
of the goods was with the appellant till delivery of the goods to the buyers
at his place in acceptable condition whereby appellant had complied with
the conditions set out in Board’s Circular dated 23.08.2007. They rely on
the provisions of ‘place of removal’ and stated that the sale was by way of
transfer of possession of goods to the buyer which has taken place in
buyer’s premises/place as per the contract. They have discharged the
Central Excise duty on the element of freight for outward transportation of

final products to the buyer’s place. The ownership and risk to the good
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remained with them till delivery of the goods to the buyer at his premises
and therefore, the place of removal in their case is the place/premises of
the buyer and accordingly they has taken the Cenvat credit only on the
services rendered up to the place of removal of final product and not

beyond that as wrongly held by the lower adjudicating authority.

(iv) The appellant stated that the impugned order is based on a
wrong understanding of the provisions and hence is liable to be set aside as
the lower adjudicating authority has relied on the decision of Kolkatta High
Court in the case of CCE Koklatta VI vs Vesuvious India Ltd - 2014-34-5TR-
26-CAL, without understanding that the said judgment supports their case.
If the definition provided in Section 2(l)(ii) is read a whole, it would appear
that outward transportation charges or taxes paid in regard thereto is
claimable with regard to transportation. By the amendment made with
effect from 1°* April, 2008 substituting the word “from” by the word “upto”
all that has been done is to clarify the issue. Neither the services rendered
to the customer for the purpose of delivering the goods at the destination
was covered by the definition of input service prior to 1°% April, 2008, nor is
the same covered after 1** April, 2008. That the amendment effected from
01.04.2008 does not affect their case in any way as the outward
transportation service used by them for transportation of finished goods is
only up to the place of removal and not beyond that. They rely on the

following judgment:

a. Ambuja Cement Ltd Vs UOI - 2009 (14) STR 3 (P&H)
b. Lafarge India Ltd Vs Commissioner - 2017 (307) 7

(Chhattisgarh)

c. Ultratech Cement Ltd Vs Commissioner - 2014 (307) ELT 3
(Chhattisgarh)

d. Ultratech Cement Ltd Vs CCE Rohtak - 2015 (37) STR 364 (Tri.-
Del.)

e. New Allenberry Works Vs CCE - 2015 (37) STR 303
f. Haryana Sheet Glass Ltd Vs CCE, Rohtak - 2015 (39) STR 392
(P&H)

That the lower adjudicating authority failed to appreciate the ratio of
decision of Supreme Court in the case of Ambika Industries Vs CCE - 2007
(213) ELT 323 (S.C.), Gujarat High Court - Astik Dyestuff P Ltd - 2014 (34)
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STR 814 (Guj) and CCE Vs Kashmir Conductors 1997 (96) ELT 257 (LB). The
lower authorities are bound by the decision of jurisdictional High Court. No
penalty case be imposed as there was no willful suppression or

misstatement of facts with intent to evade any duty.

5.2 The appellant vide their letter dated 28.08.2017, submitted

additional written submission stating that
(i) They rely on the grounds of appeal and the reply to Show
Cause Notice and the documents annexed thereto
(i1)  That the agreement between them and Okhai Roadways has
not been factored in the impugned order.
(11i)) The agreement was for hiring of vehicles for transportation of
cement/ clinker and it is not a case of GTA service rendered by Okhai
Roadways. They submitted the copy of agreement.
(iv) The consideration is also fixed for period of month and per
vehicle and the facts clearly established that the question of
applying GTA service in this case cannot arise at all.
(v)  They rely on the decision in the case of Birla Ready Mix Vs
CCE, Noid as reported at 2013 (30) STR 99 (Tri.-Del.), Ultratech
Cement Ltd Vs CCE - 2017 (3) TMI 1155 - Cestat Muimbai, South
Eastern Coalfields Ltd Vs CCE Raipur - 2017 (47) STR 93 (Tri.-Del.)
(vi) They had clearly established that the credit on account of the
tax is eligible as credit and they rely on their earlier submission given
at the time of Show Cause Notice, Order-In-Original and they also
relied on the CA certificate given by them which was rejected. They
relied on the decision wherein the higher appellate forum has relied
upon the CA certificate and in some cases the matter was remanded
back to adjudicating authority to decide the matter on the basis of
CA certificate.
(vii) The impugned order is not a speaking order and has not dealt
with all the points raised in the reply to Show Cause Notice.
(viii) They have submitted copies of few invoices where the service
provider has discharged the Service Tax liability. They also submitted
copy of contract.
(ix) They cleared the final products from the factory on payment
of excise duty and transport the goods to depot/dump/go-down as
well as to their Bombay branch/depot by sea freight from where the

goods were sold on commercial invoice where the delivery or transfer

Page 6 of 13

[

#

AN

W



Appeal No: V2/123/BVR/2016

B

of possession of the final products takes place at such
dump/depot/go-down/Mumbai branch. In case of transportation of
goods by sea freight such transportation is not post sale but
transportation by way of transfer of finished products to their depot
in Mumbai. The title, ownership and risk of damage/loss remain with
them when the goods are transported to their Bombay depot. Duty
paid on final sale price includes sea freight for transportation of

goods up to Bombay Depot.

6. The appellant vide their letter GSCL:CEX:2017-18 dated 26.09.2017
has stated that the matter may be decided on the basis of grounds in the
appeal and additional submissions filed on 31.08.2017. They have further
stated that they waive the representations at the P.H. and the appeal may
be decided after considering grounds of appeal and the points raised in the

additional submissions and the case laws relied upon by them.

FINDINGS:

7 | have carefully gone through the facts of the case, impugned order,
grounds of appeal and submissions made by appellant. The issue to be decided
in the present appeal is that whether the impugned order passed by the lower
adjudicating authority disallowing Cenvat credit of service tax paid on outward

transportation charges, is proper or otherwise.

8. | observe that definition of “input service” as provided under Rule 2(l) of

Cenvat Credit Rules, 2004 reads as under:-

—

“(l) "input service" means any service,-

(i) used by a provider of output service for providing an output
service; or

(ii)  used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output service
or an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the place of removal,
procurement of inputs, accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit rating,
share registry, security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward transportation upto
the place of removal;”.

8.1  From above, it is evident that “input service” means any service used by
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the manufacturer, whether directly or indirectly, in or in relation to
manufacture of final products and clearance of final products upto the place of
removal, with the inclusions outward transportation upto the place of removal.
It is therefore very clear that as per main clause - the service should be used
by the manufacturer which has direct or indirect relation with the manufacture
of final products and clearance of final products upto the place of removal and
also the inclusive clause restricts the outward transportation upto the place of
removal. As per the provisions of Section 4(3)(c) of Central Excise Act, 1944,
“place of removal” means a factory or any other place or premises of
production or manufacture of excisable goods; a warehouse or any other place
of premises wherein the excisable goods have been permitted to be stored
without payment of duty or a depot, premises of a consignment agent or any

other place or premises from where the excisable goods are to be sold.

| also find that CBEC Circular No. 97/8/2007-ST dated 23.08.2007 has
clarified the issue regarding admissibility of Cenvat credit in respect of service

tax paid on goods transport by road. The relevant text reads as under:

“(c)  ISSUE: Up to what stage a manufacturer/consignor can take credit on
the service tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by the
CESTAT in the case of M/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana
[2007 (006) STR 0249 Tri-D]. In this case, CESTAT has made the following
observations:-

“the post sale transport of manufactured goods is not an input for the
manufacturer/consignor. The two clauses in the definition of 'input services’
take care to circumscribe input credit by stating that service used in relation
to the clearance from the place of removal and service used for outward
transportation upto the place of removal are to be treated as input service.
The first clause does not mention transport service in particular. The second
clause restricts transport service credit upto the place of removal. When these
two clauses are read together, it becomes clear that transport service credit
cannot go beyond transport upto the place of removal. The two clauses, the
one dealing with general provision and other dealing with a specific item, are
not to be read disjunctively so as to bring about conflict to defeat the laws’
scheme. The purpose of interpretation is to find harmony and reconciliation
among the various provisions”.

Similarly, in the case of M/s Ultratech Cements Ltd vs CCE Bhavnagar 2007 |

TOIL-429-CESTAT-AHM, it was held that after the final products are cleared
from the place of removal, there will be no scope of subsequent use of service
to be treated as input. The above observations and views explain the scope of
the relevant provisions clearly, correctly and in accordance with the legal
provisions. In conclusion, a manufacturer / consignor can take credit on the
service tax paid on outward transport of goods up to the place of removal and
not beyond that.
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.f? ,'-?\}'-h i



Appeal No: V2/123/BVR/2016

9

8.2 In this connection, the phrase ‘place of removal’ needs determination
taking into account the facts of an individual case and the applicable
provisions. The phrase place of removal' has not been defined in CENVAT
Credit Rules. In terms of sub-rule (t) of rule 2 of the said rules, if any words or
expressions are used in the CENVAT Credit Rules, 2004 and are not defined
therein but are defined in the Central Excise Act, 1944 or the Finance Act,
1994, they shall have the same meaning for the CENVAT Credit Rules as
assigned to them in those Acts. The phrase ‘place of removal' is defined under
section 4 of the Central Excise Act, 1944. It states that,-

“place of removal” means-

(i) a factory or any other place or premises of production or manufacture
of the excisable goods ;

(1i) a warehouse or any other place or premises wherein the excisable
goods have been permitted to be stored without payment of duty ;

(iii) a depot, premises of a consignment agent or any other place or
premises from where the excisable goods are to be sold after their clearance
from the factory; from where such goods are removed.”

It is, therefore, clear that for a manufacturer /consignor, the eligibility to
avail credit of the service tax paid on the transportation during removal of
excisable goods would  depend upon the place of removal as per the
definition. In case of a factory gate sale, sale from a non-duty paid
warehouse, or from a duty paid depot (from where the excisable goods are
sold, after their clearance from the factory), the determination of the place
of removal’ does not pose much problem. However, there may be situations
where the manufacturer /consignor may claim that the sale has taken place
at the destination point because in terms of the sale contract /agreement (i)
the ownership of goods and the  property in the goods remained with the
seller of the goods till the delivery of the goods in acceptable condition to the
purchaser at his door step; (ii) the seller bore the risk of loss of or damage to
the goods during transit to the destination; and (iii) the freight charges were
an integral part of the price of goods. In such cases, the credit of the service
tax paid on the transportation up to such place of sale would be admissible if
it can be established by the claimant of such credit that the sale and the
transfer of property in goods (in terms of the definition as under section 2 of
the Central Excise Act, 1944 as also in terms of the provisions under the Sale
of Goods Act, 1930) occurred at the said place.”.

9.1  The above circular was modified vide CBEC Cir. No. 988 / 12 / 2014 - CX
dated 20.10.2014. The relevant para 6 of said circular reads as under:

“4) Instances have come to notice of the Board, where on the basis of the
claims of the manufacturer regarding freight charges or who bore the risk of
insurance, the place of removal was decided without ascertaining the place
where transfer of property in goods has taken place. This is a deviation from
the Board's circular and is also contrary to the legal position on the subject.

5) It may be noted that there are very well laid rules regarding the time when
property in goods is transferred from the buyer to the seller in the Sale of
Goods Act, 1930 which has been referred at paragraph 17 of the Associated
Strips Case (supra ) reproduced below for ease of reference -

“17. Now we are to consider the facts of the present case as to find out when
did the transfer of possession of the goods to the buyer occur or when did the
property in the goods pass from the seller to the buyer. Is it at the factory
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gate as claimed by the appellant or is it at the place of the buyer as alleged by
the Revenue? In this connection it is necessary to refer to certain provisions of
the Sale of Goods Act, 1930. Section 19 of the Sale of Goods Act provides that
where there is a contract for the sale of specific or ascertained goods the
property in them is transferred to the buyer at such time as the parties to the
contract intend it to be transferred. Intention of the parties are to be
ascertained with reference to the terms of the contract, the conduct of the
parties and the circumstances of the case. Unless a different intention
appears; the rules contained in Sections 20 to 24 are provisions for
ascertaining the intention of the parties as to the time at which the property
in the goods is to pass to the buyer. Section 23 provides that where there is a
contract for the sale of unascertained or future goods by description and goods
of that description and in a deliverable state are unconditionally appropriated
to the contract, either by the seller with the assent of the buyer or by the
buyer with the assent of the seller, the property in the goods thereupon
passes to the buyer. Such assent may be expressed or implied and may be
given either before or after the appropriation is made. Sub-section (2) of
Section 23 further provides that where, in pursuance of the contract, the
seller delivers the goods to the buyer or to a carrier or other bailee (whether
named by the buyer or not) for the purposes of transmission to the buyer, and
does not reserve the right of disposal, he is deemed to have unconditionally
appropriated the goods to the contract.”

6) It is reiterated that the place of removal needs to be ascertained in term of
provisions of Central Excise Act, 1944 read with provisions of the Sale of Goods
Act, 1930. Payment of transport, inclusion of transport charges in value,
payment of insurance or who bears the risk are not the relevant considerations
to ascertain the place of removal. The place where sale has taken place or
when the property in goods passes from the seller to the buyer is the
relevant consideration to determine the place of removal.”.

9.2 The harmonious reading of the above two Circulars issued by CBEC

clarify that the availability of Cenvat credit in respect of service tax paid on
outward transportation charges depends if the claimant establish that the sale
and the transfer of property in goods (in terms of the definition as under
section 2 of the Central Excise Act, 1944 as also in terms of the provisions
under the Sale of Goods Act, 1930) occurred at the said place and that
payment of transport, inclusion of transport charges in value, payment of
insurance or who bears the risk are not the relevant considerations. The
Circulars very categorically say that the place where sale has taken place or
when the property in goods passes from the seller to the buyer is the

relevant consideration to determine the place of removal. 0 AR
LV s

10. | find that the appellant at the time of reply to Show Cause Notice has
categorically submitted that the services involved were not GTA service but
hiring of trucks under ‘supply of tangible goods service’ for use in clearance of
the final products up to the place of removal. In support they have submitted
few copies of invoices and copy of contract. On going through the copy of
contract No. GSCL:S’GRAM:DIST:2013-14 dated 01.09.2013 which they have
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submitted as ‘contract’ with M/s. Okhai Roadways, Main Road, Adityana-360
545, | find that the said contract is dated 01.09.2013 for the period from
01.09.2013 to 31.03.2014, whereas the period involved in the case on hand is
April, 2013 to September, 2013. Thus, | am of the view that this is not
sufficient evidence in support of contentions/arguments of the appellant. On
going through Bill No. 36, 37 both dated 24.08.2012 and Bill No. 81 dated
30.03.2013 and Bill No. 86 dated 31.03.2013, issued by M/s. Okhai Roadways to
the appellant, the first two Bill do not contain any service tax category but
indicates as ‘paid on your behalf for transportation of cement (Labour, Tekai,
Toll Tax July_2012)’. Therefore, the same covers the transportation of the
goods besides other charges. In the last two bills, the service category of
“Cargo Handling Services” has been mentioned covering period of February,
2013 and March, 2013. However, all these four bills are of no help to the
appellant as the same are having different period than the period covered in
the case on hand. Therefore, | am of the considered view that the appellant
has not submitted relevant documents to substantiate their claim. It is
pertinent to mention here that the appellant is a limited company and should
have been careful while submitting each and every document to support their

claim.

10.1  The appellant has heavily relied upon CA certificate produced by them
and relied upon catena of decision holding that CA certificate cannot be
overlooked, without submitting any invoices issued by them / purchase order of
buyers. | find that in the said certificate it has been certified that the
appellant has availed cenvat credit of Service Tax amounting to Rs. 6,32,557/-
on input services namely a) hiring of trucks for the purpose of transportation of
their final products up to depot/ dump/godown/ premises of buyers and b)
railway freight for transportation of their final products to their depot/branch
at Mumbai, covering the period April, 2013 to September, 2013. | find that the
said CA certificate certifies the entire clearances made by the appellant during
the disputed period without certifying which documents have been examined
by him and how has he arrived at his conclusions. Therefore, this CA certificate
cannot be relied upon. Sales invoices supported by buyers’ purchase orders are
relevant documents to establish ownership over sold goods and conditions of
sale which appellant failed to produce. | find that the appellant has failed to
determine “place of removal” and nature of sale as envisaged in terms of the
provisions of the Central Excise Act, 1944 and in terms of the provisions of the

Sale of Goods Act, 1930 and therefore, their plea not tenable.
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10.2 | also find that the arguments made before the lower adjudicating
authority and in appeal are contradictory. The appellant before lower
adjudicating authority has argued that the service involved is ‘supply of
tangible goods’ and not ‘GTA service’ whereas written submission made in
appeal is missing the argument of ‘supply of tangible goods’. | find that the
appellant is not clear as to which service they have availed and utilized. The
appellant submitted that the invoices were on FOR basis and freight
constituted integral part of the value of the goods and the risk of ownership of
the goods was with them till delivery of the goods to the buyers at his place in
acceptable condition but failed to submit any evidence in this regard. | find
that the appellant is trying to get benefit on mere arguments without any

evidential/ substantial documents.

10.3 | find that the appellant has not produced copy of invoices or copy of
purchase orders of buyers to prove that (i) the price of the final product is
inclusive of transportation charges (ii) invoices issued by the appellant
mentioned the conditions that the sale of goods are at destination (iii) they are
responsible for delivery of the goods to the premises of the buyers. In absence
of documents it is evident that the appellant has not taken the responsibility of
the goods till delivery of the goods at the doorstep of the buyers in terms of
provisions of Sale of Goods Act, 1930. In absence of any evidences contrary to
the findings of the lower adjudicating authority, | concur with his findings.
Therefore, the appellant’s claims that their sales were on F.O.R. basis and the
property in goods transferred at the doorstep of the buyer have not been
established by them. On contrary, the appellant has cleared the goods at the
factory gate and thereupon the property in goods passes from the appellant to
the buyer at factory gate only. Thus, | find that the sale of goods is completed
and the ownership of goods is transferred at the factory gate of the appellant
in terms of Section 23 of the Sale of Goods Act, 1930. Therefore, | uphold the
impugned order that the appellant is not eligible for availment of Cenvat credit

of service tax paid on outward transportation charges, which has been availed

beyond place of removal. %\

10.4 With regards to reliance of the appellant on various decisions, | find that
these are of no help to them in as much as the appellant has failed to produce
any documentary evidences in support of their claim and heavily relied on mere

arguments.
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11.  In view of the above, | uphold the impugned order and reject the appeal

filed by the appellant.

2. 3diadl EERT gt #T S HAT H ATCRT IRed TS & R e §

12.  The appeal filed by the appellant is disposed of in above terms.

G
__;'_"tv’/,,.\}'\.\c I/
(FAR FA)
gEFd (3rdiew)
By R.P.A.D.
To,
M/s. Gujarat Siddhee Cement Ltd., A g fafe O R,
Siddheegram, Off: Veraval-Kodinar =
' Highway, Taluka: Sutrapada, | fafgam, aaa-FIfsaR g5d, T
District: Somnath (Gir) ! FATTET, foream: @y (3R).
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2) The Commissioner, GST & Central Excise, Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Division
Junagadh.

4) The Superintendent, GST & Central Excise, Range-ll, Veraval.

5) Guard File.
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