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3
:: ORDER IN APPEAL ::

M/s. Austin Engineering Company Limited, Patla, Tal. Bhesan via-
Ranpur-Sorath, District — Junagadh (hereinafter referred to as “Appellant”) has filed
present appeal, against Order-in-Original No. AC/JND/03/2016 dated 19.10.2016
(hereinafter referred to as "impugned order”), passed by the Assistant Commissioner,
Central Excise Division, Junagadh (hereinafter referred to as “lower adjudicating
authority”).

2. Briefly stated, facts of the case are that on scrutiny of ER-1 return
for the month of May, 2015 revealed that appellant had cleared their final
products valued at Rs. 27,83,000/- under central excise invoice dated 31.05.2015
claiming exemption from payment of Central Excise duty under Notification No
64/95-CE dated 16.03.95 as amended and informed jurisdictional Range
Superintendent that they had not availed cenvat credit on principal inputs and
had reversed proportionate cenvat credit of Rs. 21,770/- availed on common
inputs and also reversed cenvat credit of Rs. 21,238/- availed on common input
services on 31052015 SCN No. V/3-18/D/2015-16 dated 17.11.2015
demanding recovery of Rs. 1,66,980/- being 6% of value of exempted goods in
view of Rule 8(3)(i) of the Cenvat Credit Rules, 2004 (hereinafter referred to as
“CCR, 2004"), as the appellant had availed cenvat credit on common inputs and
common input services for manufacture of dutiable as well as exempted goods
and no separate account had been maintained by them and no such intimation
regarding maintenance of separate records had been given to the department,
was issued to the appellant under Rule 14 read with Rule 6 of CCR, 2004 and
Section 11A(1) of the Central Excise Act, 1944 with proposals to recover interest

under Rule 14 of the CCR, 2004 read with Section 11AA of the Act and to impose .

penalty under Rule 15(1) of the CCR, 2004 and for appropriation of cenvat credit
already reversed. The lower adjudicating authority adjudicated the show cause
notice vide impugned order wherein he confirmed demand of Rs. 1,66 880/- under
Rule 14 of the CCR,2004 read with Section 11A of the Act; interest under Rule 14 of
the CCR, 2004 read with Section 11AA of the Act and alsc imposed penalty of Rs.
1,00,000/- under Rule 15(1) of CCR, 2004 and appropriated Rs. 43 008/- paid by the
appellant.

3 Being aggrieved with the impugned order, the appellant has preferred
the present appeal on the following grounds: -

(i) The appellant had informed the department before issuance of SCN and
had declared before the department that they had nol deliberately availed credit on
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principal inputs, like Bearings, etc. which had gone in manufacture of exempted final
products as at the time of receipt of such inputs itself. the appellant were aware that this

would be attributable to the exempted clearances and in that way separate accounts

were maintained.

(i)  As regard to other inputs and input services such as stores & spares, security
charges, labour charges, sales commission, it is submitted that since at the time of
availment of cenvat credit on these inputs and input services, it was not known that the
same would also be used towards manufacture of exempted goods, no separate
accounts were maintained, but cenvat credit in regard to the same was reversed and
therefore provision of Rule 6 was not applicable. Though these submissions were made,
the lower adjudicating authority failed to appreciate the same.

(i) Various judgments in support of the submissions that once the credit is reversed,
Rule 6 of the CCR, 2004 would not apply at all were submitted but those judgments
were not discussed by the lower adjudicating authority. The lower adjudicating authority
placed reliance on judgment of Bombay High Court in the case of Nicholas Piramal
(India) Ltd. reported as 2009 (244) ELT 321 (Bom.) whereas the facts of this case are
totally different than the facts of that case as no credit on principal inputs, namely,

Bearings were availed by the appellant

(iv) It is evident from the SCN itself that after clearing the goods under exemption on
31.05.2015, the appellant had immediately reversed cenvat credit on pro-rata basis,
which was availed on other common inputs and common input services on 31.05.2015
and intimated the department that they had followed procedure as contemplated in Rule

6(3)(a)(b)(ii) of the CCR, 2004 and reversed the cenvat credit proportionately. O
W T b

rl
\ 7
e

(v)  Even if the formula contemplated in clause (c) of Rule 6(3A) is applied, the
amount required to be pad comes to Rs. 15667/- only which would be less than the
amount of cenvat credit of Rs. 43 008/- reversed by them.

(vi)  The appellant relied on following case-laws in support of their contention that
even if procedural requirement of Rule 6 of the CCR, 2004 is not followed, substantial
benefit could not be denied.

e [Manubhai & Co. —-2011(21) STR 85 (Trl. — Ahmd.)

s  Unimark Remedias Ltd - 2009 (15) STR 254 (Tri. — Ahmd

e Neral Paper Mills Pvt Ltd — 2009 (14) STR 374 (Trl — Ahmd )

(vi) It is settled law that if any assessee who has through oversight availed cenvat
credit on all inputs/input services and if they identify the inputs/input services attributable

to exempted finished goods and reversed cenvat credit subsequently, there is no
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requirement of paying amount @ 6% of the value of the exempted goods. The appellant

relied on following case-laws.
o Ashima Dyecot Ltd. — 2008 (232) ELT 580 (Guj.)
» Hellg Minerals Waler Pvt Lid. — 2004 (174) ELT 422 (All.)
¢ Bharat Earth Movers Ltd. — 2001 (136) ELT 225 (Tn. = Bang.)
s Chandrapur Magnet Wires Pvt. Ltd. — 1996 (81) ELT 3 (8C)

4 Personal hearing in the matter was attended to by Shn Ajay Malhotra,
Manager, Shri D.K. Trivedi, Advocate and Shri S.A. Kotal, C.F.O. who reiterated
Grounds of Appeal and submitted a letter dated 03.02.2013 submitted to then Range
Superintendent to say that clearance of exempted goods to Defence was already
intimated; they also submitted a written P.H submission citing decisions in the case
of Cranes & Structural Engineers reported as 2017 (347) ELT 112 (Tri. — Bang.),
Aster Pvt. Ltd. reported as 2016 (43) STR 411 (Tri. — Hyd ), Mercedes Benz India (P)
Ltd. reported as 2015 (40) STR 381 (Tri. — Mumbai) and Rathi Daga reported as
2015 (38) STR 213 (Tri. — Mumbai) and requested to allow the appeal and set aside
the impugned order. No one appeared from the department despite P.H. notices

issued to them.

FINDINGS: -

g, | have carefully gone through the facts of the case, impugned order, appeal
memorandum and submissions made by the appellant. The limited issue to be decided
is whether in the facts and circumstances of the present case, the impugned order
passed by the lower adjudicating authority confirming demand of amount @ 6% of the
value of exempted goods under Rule 6(3)(i) of the Cenvat Credit Rules, 2004, when the
appellant had reversed proportionate cenvat credit on common inputs and commaon

input services used in the manufacture of exempted goods, is correct or not. T"

6. The appellant contended that they have not availled cenvat credit on principal
inputs, which have gone in manufacture of the exempted final products as at the time of
receipt of such inputs itself, the appellant was aware that this would be attributable to the
exempted clearances and have also reversed cenvat credit proportionately on other
common inputs and input services used in the manufacture of exempted final products at
the time of clearance of such final products and that if the formula contemplated in clause
(c) of Rule 8(3A) is applied, the amount required to be paid comes to Rs. 15,667/-, which is
less than the amount of cenvat credit of Rs. 43,008/- reversed by them.
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5 1 find that the appellant has made this plea before the lower

adjudicating authority but the lower adjudicating authority rejected the plea on the
grounds that the appellant has not maintained separate account under Rule 6(2) of
the CCR, 2004 and also did not exercise option under Rule 6(3A) of the CCR, 2004,
at the relevant time, therefore, only option remained is to pay an amount @ 6% of
value of exempted goods cleared by them. I find that the issue is no mare res-
integra because of order of CESTAT, Ahmedabad in the case of Face Ceramics Pvt
Ltd, reported as 2010 (249) E.LT. 119 (Tri. - Ahmd.), wherein by following the
judgment of the Hon'ble Supreme Court and Hon'ble Allahabad High Court, it was

held as under:-

“g |t is the appellant's contention that the above goods cannot be considered fo be
inputs and the credit has been availed as capital goods, in which case the condition of
the Nofification would not stand contravened. In any case, submits the learmed
Advocale that the credit of Rs. 4.76.146/- availed by them in respect of the above
items stands subsequently reversed by them along with interest of Rs. 1,62 233/ in
which case the condition cannot be held to be contravened. He relies upon the
Honble Aliahabad High Court judgment in the case of Hello Minerals Water Py,
Limited v. UO! - 2004 (174) E.L. T, 422 (H.C.-Allahabad | laying down that subsequent
reversal of Modvat credit amounts fo non-taking of credit on the inputs. Learned Adv
also refers the Hon'ble Gujarat High Court judgment in the case of CCE v. Ashima
Dyecot Limited - 2008 (232) E.L.T. 580 (Guj) = 2008 (12) STR. 701 (Guj.) wherein
the Tribunal’s decision laying down that even if reversal of credit is as per the
directions of the Tribunal. it has to be held as if no credit was avafled. We note that
hoth the above decisions are based upon the declaration of law by the Honble
Supreme Court in the case of Chandrapur Magnet Wires Pyt Limiled v. CCE - 1996
(B1) EL T 3(SC).

2 Though the above decision of Chandrapur Magnet Wires Pvt Limited was placed
before the adjudicating authority but he has not followed it on the ground that the
reversal of credit was no! made prior to clearance of the goods. In terms of the above
decision Hon ble Gujarat High Court as also Hon'hle Allahabad High Court which have
_held that such revarsal, even if made subsequently would amount as if no credil has
been availed. In the presen! case, the appellants have reversed the entire credit along
with interest. As such. it has to be held as if no credit was availed [f that be so, the
condition of the Notification cannot_be held (o be contravened, in which case. the

benefit of the same would be avallable to the assessee.” ,} N
L

(Emphasis supplied)

8. Thus, it has already been held in various judgments that subsequent
reversal of the credit would amount as if no credit was availed. I also find that the
particulars of reversal of cenvat credit intimated by the appellant to the department,
has not been challenged in the impugnad order and/or in the SCN and therefore the
same is correct. The appellant has also explained that they have not availed cenvat
credit on principal inputs and they have also reversed Rs. 43,008/~ of cenvat credit
which is excess than the amount required to be reversed as per formula
contemplated in Rule 6(3A) of the CCR, 2004. Therefore, relying on the above
decisions. | am of the considered view that the option of paying an amount equal to
6% of value of exempted gocds is not required to be enforced on the appellant.
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Accordingly, the impugned order confirming demand @ 6% of the value of exempted

final product under Rule 6(3)(i) of the CCR, 2004 is not correct, legal and proper

9. In view of above factual and legal position, | set aside the impugned
order and allow the appeal filed by the appellant.

3.8 AT GaRT got &1 318 HlTel &7 fATCRT ST Al o T Far
9.1. The appeal filed by the appellant stands disposed off in above terms.
Grargoin)

I (31re)

By Regd. Post AD

To. S o

M/s. Austin Engineering Company Limited, | #. s sshenfier e ftfirez, ]

Patla, Tal. Bhesan via-Ranpur-Sorath, T, SR ETLT-HES,

District — Junagadh | Bfige - e ’ B ‘

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Division, Junagadh.

4) Guard File.
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