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For an appeal lo be filed before the CESTAT. undei Seclion 35F of lhe Cenlral Excise Act. 1944 which is also made
applicable lo Servrce Tax under Section 83 of lhe Finanae Acl. 1994, an appeal againsl this order shali lie befor€ the Tdbunal
on paymenl of l0% of the duty demanded where duly or duly and penaity are in dispule. or penally, where penalty alone is in

dispute provided the amount of pre deposit payable would be sublect lo a ceiling of Rs. 10 Crores,
Under Central Exose anC Se.vice lax. Duty Demanded'' shall include I

(i) amounl determined under Seclron l1 D;
(i!) amounl ot erroneoirs Cenval Credit laken;
(iii) amounl payable under Rule 6 01 lhe Cenval Credil Rules

provided furlher that lhe provrsions of lhis Seclion shall not apply to lhe stay application and appeals pending before
any appeliale authorily prior to ihe commencement of lhe Fioance (No 2) Act. 2014.
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A revision appliaalion |es lo the Uncier Secretary. lo the Governmenl oi lndra, Revisron Application Unit, Ministry of Finance
Deparlmenl of Revenue, 4lh Floor. Jeevan Deep Building, Parliamenl Streel. New Delhr-110001 under Seclion 35EE of the
CEA 1914 in respecl oi lhe foliowing case, governed by firsl proviso to sub seclion (1) of Seclion,35B ibid:
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Ln case of iny loss ot g;ods where lhe loss occurs in transil from a faclory lo a warehouse or 10 anolhea factory or from one
warehouse lo anolher during lhe course of processlng of the goods in a warehoLrse or in slorage whether in a factory or in a

sl{i * qr.fl fqdl nE qT slr +i fiqla +' rd Frd 6 ff'fulT n r{{d sE{ flTd c{ eft a$ *--ftq r.crd er6 * 9.. (R.) +
FrFE s d e{pF + qr6r H rE q- efi al i*s? 4- z'dt tt i
ln case of rebale of duly of excise on goods expofted 10 any country o. lerrrtory oltside lndia ol on excisable material used in
lhe manufacture of lhe goods which are exported to any country or lerrilory outside lndia.
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Credit of any duiy allowed to be utilized towards payrnenl of ex€ise duty on final producls under lhe p.ovisions oi lhis Aci or
the Rules made lhe.e under slich order is passed by the Commissioner (Appeals) on or after, lhe daie appoinled under Sec
109 of lhe Finance (No2) Acl, 1998.

lct{d 3{ri{d Ar d cft-{i c-fi Tjs{r EA-8 }i 3T 6r s--erq 5acl{f, ?F6 (}q-q) F-{rr{dr, 2001, * B-{fl I e n?rfJ 1?ftfrE t,
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arf6rr orr fi +f,tT 5i.cra ?l?$ irBli-{ff, 19.14 *I trnr l5 EE i aFd E.tni a :|ia fi xsis"fi } sreq + dT tr{ TR 6 €r cft
Giirrd fiI ir r sG(t i
The ailove applicalion shali be rnade in duplicale rn Form No. EA-8 as specified under Rule I of Ceolral Excise (Appeals)
Rules 2001 within 3 monihs from the date on which lhe order soughl to be appeaied agarnsl is communicated and shall be
accompanied by two copies each of lhe OIO and Order-ln'Appeal ll should also be accompanred by a copy o{ TR 6 Challan
evidencing paymenl of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Maior Head of Accounl

qatE]nl dit.a + €tq F[FRfue ?rr.td ?|i+ S' ],ra;I dn fff EC-
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The revision appiicaiion shail be accompanied by a fee of Rs 200! where the amounl involved in Rupees One Lac or less
and Rs. 10001 rvhere lhe amount involved is more than Rupees One Lac.
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in cise ri the orcier covers larious nijmbers ol order- Ln Originai iee for each o.l.O shouid be paid rn the aioresaid manner
not withstanding lhe facl that the one appeal 1o the Appelianl Tribunal or the one applicalion to lhe Cenlral Govl As the case
may be. is filied to avoid scriplorla work if excising Rs I lakh fee of Rs. 100/'for each
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One cop/of application or O.l.O. as the case may be, and lhe order of the adjudicaling authonty shall bear a court iee slamp

oi Rs. 6 50 as prescribed under Schedule I in lerms o{ lhe Court Fee Acl 1975 as amended.
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A enlion is also rnvtled lo the .ules covering these and olher relaled matlers conlained in the Customs, Excise and Service
Appellale TribLrnal (Procedure) Rules 1982
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:: ORDER IN APPEAL ::

M/s. Austin Engineering Company Limited, Patla, Tal. Bhesan via-

Ranpur-Sorath, District - Junagadh (hereinafter referred to as "Appellant") has filed

present appeal, against Order-in-Original No. AC/JND/03i2016 dated 1S.'10.2016

(hereinafter referred to as "impugned order"), passed by the Assistant Commissioner,

Central Excise Division, Junagadh (hereinafter referred to as "lower adjudicating

authority").

2. Briefly stated, facts of the case are that on scrutiny of ER-l return

for the month of May,2015 revealed that appellant had cleared their final

products valued at Rs. 27,83,000/- under central excise invoice dated 31.05.2015

claiming exemption from payment of Central Excise duty under Notification No.

64/95-CE dated 16.03.95, as amended and informed jurisdictional Range

Superintendent that they had not availed cenvat credit on principal inputs and

had reversed proportionate cenvat credit of Rs. 21,770l- availed on common

inputs and also reversed cenvat credit of Rs. 21,2381 availed on common input

services on 31.05.2015. SCN No. Vl3-181D12015-16 dated 17 .11.2015

demanding recovery of Rs. 1,66,980/- being 6% of value of exempted goods in

view of Rule 6(3Xi) of the Cenvat Credit Rules, 2004 (hereinafter referred to as

"CCR, 2004"), as the appellant had availed cenvat credit on common inputs and

common input services for manufacture of dutiable as well as exempted goods

and no separate account had been maintained by them and no such intimation

regarding maintenance of separate records had been given to the department,

was issued to the appellant under Rule '14 read with Rule 6 of CCR, 2004 and

Section 11A(1) of the Central Excise Act, 1944, with proposals to recover interest

under Rule 't4 of the CCR, 2004 read with Section 11AA of the Act and to impose

penalty under Rule 15(1)of the CCR, 2004 and for appropriation of cenvat credit

already reversed. The lower adjudicating authority adjudicated the show cause

notice vide impugned order wherein he confirmed demand of Rs. 1,66,980i- under

Rule 14 of the CCR,2004 read with Section '1 1A of the Act; interest under Rule 14 of

the CCR, 2004 read with Section 1'lAA of the Act and also imposed penalty of Rs.

1,00,000/- under Rule 15(1) of CCR, 2004 and appropriated Rs. 43,008/- paid by the

appellant.

3. Being aggrieved with the impugned order, the appellant has preferred

the present appeal on the following grounds: -

(i) The appellant had informed the department before issuance of SCN and

had declared before the department that they had not deliberately availed credit on
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principal inputs, like Bearings, etc. which had gone in manufacture of exempted final

products as at the time of receipt of such inputs itself, the appellant were aware that this

would be attributable to the exempted clearances and in that way separate accounts

were maintained.

(ii) As regard to other inputs and input services such as stores & spares, security

charges, labour charges, sales commission, it is submitted that since at the time of

availment of cenvat credit on these inputs and input services, it was not known that the

same would also be used towards manufacture of exempted goods, no separate

accounts were maintained, but cenvat credit in regard to the same was reversed and

therefore provision of Rule 6 was not applicable. Though these submissions were made,

the lower adjudicating authority failed to appreciate the same.

(iii) Various .judgments in support of the submissions that once the credit is reversed,

Rule 6 of the CCR, 2004 would not apply at all were submitted but those judgments

were not discussed by the lower adjudicating authority. The lower adjudicating authority

placed reliance on judgment of Bombay High Court in the case of Nicholas Piramal

(lndia) Ltd. reported as 2009 (244) ELT 321 (Bom.) whereas the facts of this case are

totally different than the facts of that case as no credit on principal inputs, namely,

Bearings were availed by the appellant.

(iv) lt is evident from the SCN itself that after clearing the goods under exemption on

31.05.2015, the appellant had immediately reversed cenvat credit on pro-rata basis,

which was availed on other common inputs and common input services on 31 .05.2015

and intimated the department that they had followed procedure as contemplated in Rule

6(3)(aXb)(ii) of the CCR, 2004 and reversed the cenvat credit proportionately

(v) Even if the formula contemplated in clause (c) of Rule 6(34) is applied, the

amount required to be paid comes to Rs. 15,667/- only which would be less than the

amount of cenvat credit of Rs. 43,0081 reversed by them.

(vi) The appellant relied on following case-laws in support of their contention that

even if procedural requirement of Rule 6 of the CCR, 2004 is not followed, substantial

benefit could not be denied.

. Manubhai & Co. -2011 (21) STR 65 (Tri. - Ahmd.)

. Unimark Remedies Ltd. -2009 (15) STR 254 (Tri. -Ahmd.)

. Neral Paper Mills P\rt. Ltd. -2009 (14) STR 374 (Tri. -Ahmd.)

(vii) lt is settled law that if any assessee who has through oversight availed cenvat

credit on all inputs/input services and if they identify the inputsiinput services aftributable

to exempted finished goods and reversed cenvat credit subsequently, there is no
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requirement of paying amount @ 6% of the value of the exempted goods. The appellant

relied on following case-laws.

. Ashima Dyecot Ltd. -2008 (232) ELT 580 (Guj )

. Hello Minerals Water Pvt. Ltd. - 2004 (174) ELf 422 (All \

. Bharat Earth Movers Ltd. - 2001 (136) ELT225 (Tri. -Bang.)

. Chandrapur Magnet Wires Pvt. Ltd. - 1996 (81) ELT 3 (SC)

4. Personal hearing in the matter was attended to by Shri Ajay Malhotra,

Manager, Shri D.K. Trivedi, Advocate and Shri S.A. Kotal, C.F.O. who reiterated

Grounds of Appeal and submitted a letter dated 03.02.2013 submitted to then Range

Superintendent to say that clearance of exempted goods to Defence was already

intimated; they also submitted a written P.H. submission citing decisions in the case

of Cranes & Structural Engineers reported as 2017 (347) ELT 112 (Tri. - Bang.),

Aster Pvt. Ltd. reported as 20'16 (43) STR 41 1 (Tri. - Hyd ), Mercedes Benz lndia (P)

Ltd. reported as 2015 (40) STR 381 (Tri - Mumbai) and Rathi Daga reported as

2015 (38) STR 21 3 (Tri - Mumbai) and requested to allow the appeal and set aside

the impugned order. No one appeared from the department despite P.H. notices

issued to them.

FINDINGS: -

5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and submissions made by the appellant. The limited issue to be decided

is whether in the facts and clrcumstances of the present case, the impugned order

passed by the lower adjudicating authority confirming demand of amount @ 6% of the

value of exempted goods under Rule 6(3)(i) of the Cenvat Credit Rules, 2004, when the

appellant had reversed proportionate cenvat credit on common inputs and common

input services used in the manufacture of exempted goods, is correct or not

6. The appellant contended that they have not availed cenvat credit on principal

inputs, which have gone in manufacture of the exempted final products as at the time of

receipt of such inputs itself, the appellant was aware that this would be attributable to the

exempted clearances and have also reversed cenvat credit proportionately on other

common inputs and input services used in the manufacture of exempted final products at

the time of clearance of such final products and that if the formula contemplated in clause

(c) of Rule 6(34) is applied, the amount required to be paid comes to Rs. 15,667/-, which is

less than the amount of cenvat credit of Rs. 43,0081 reversed by them.
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T,Ifindthattheappellanthasmadethispleabeforethelower
adjudicating authority but the lower adjudicating authority rejected the plea on the

grounds that the appellant has not maintained separate account under Rule 6(2) of

the ccR, 2004 and also did not exercise option under Rule 6(3A) of the ccR, 2004,

at the relevant time, therefore, only option remained iS to pay an amount @ 60lo of

value of exempted goods cleared by them. I find that the issue is no more res-

integra because of order of CESTAT, Ahmedabad in the case of Face ceramics Pvt

Ltd, reported as 2010 (249) E.L.T. 119 (Tri. - Ahmd.), wherein by following the

judgment of the Hon'ble supreme court and Hon'ble Allahabad High coutt, it was

held as under:-
t be considered to be
case the condition of

bmits the le rned

te that the credit of Rs 4.76 .146/- availed bv them in resoect of the above

"2. lt is the appettant's contention that the above goods canno

inputs and the credit has been availed as capital goods, in which

the Notification would not stand contravened ln any case,

Advoca
lfems sfands subsequentlv reversed bv them alono with in terest of Rs. 1 ,62, 233/-, in

which case the condition cannot be held to be con

Hon'ble Allahabad High Coutt iudgment in the case o
Limited v. UOI - 2004 (174) E.L.T 422 (H.C -Allahabad.)

reversal of Modvat credit amounts to non-taking of credit

f Hello Minerals Water Pvt.

laying down that subsequent
on the inputs. Learned Adv.

vened. He relies upon the

also refers the Hon'ble Guiarat High Coutt iudgment in the case of CCE v' Ashima

Dyecot Limited - 2008 (232) E.L.T. 580 (Gui.) = 2996 (12) S T:R 701 (Gui ) wherein

tie Tribunat's decision taying down that even if reversal of credit ls as per the

directions of the Tribunal, it ias to be held as if no credit was availed. We note that

bove d are based uDon the declaration of law bv the Hon 'bleboth the a
e Couft in the case of Chan dranur Maone t Wires Pvt. Lim ited v. CCE - 1996SuDrem

(81) E L.r 3rs c.t

the present case, the appellants have reversed the entire credit along

such it has to be held as if no it was availed. lf that be so the

3. Though the above decision of Chandrapur Magnet Wires Pvt. Limited was placed

before thZ adjudicating authority but he has not followed it, on the ground that the

reversal of credit was not made prior to clearance of the goods. ln terms of the above

decision Hon'ble Gujarat High couft as also Hon'ble Allahabad High coutt which have

hetd that such reversal, evin if made subsequently would amount as if no credit has

been availed. ln
with interest. As
condition of the Notification cannot be to be contra ned. in which se. fhe

benefit of the same ld be availab/e lo the asses .see

(Emphasis supplied)

8. Thus, it has already been held in various judgments that subsequent

reversal of the credit would amount aS if no credit was availed. I also find that the

pafticulars of reversal of cenvat credit intimated by the appellant to the department,

has not been challenged in the impugned order and/or in the SCN and therefore the

same is correct. The appellant has also explained that they have not availed cenvat

credit on principal inputs and they have also reversed Rs. 43,008/- of cenvat credit

which is excess than the amount required to be reversed as per formula

contemplated in Rule 6(3A) of the ccR, 2004. Therefore, relying on the above

decisions, I am of the considered view that the option of paying an amount equal to

6% of value of exempted goods is not required to be enforced on the appellant.
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Accordingly, the impugned order confirming demand @ 6% of the value of exempted

final product under Rule 6(3)(i) of the CCR, 2004 is not conect, legal and proper.

9. ln view of above factual and legal position, I set aside the impugned

order and allow the appeal filed by the appellant.

q. ?. rfimnat q$ir d-S *I erg 3rfra +.r Bqem Jq{t+d aft} t fu-qr drdr t r

9.1. The appeal filed by the appellant stands disposed off in above terms

k
tSan

3tq-fd (3rfffi)
Re P tAD

To,

Copv to

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise Division, Junagadh.
4) Guard File.

M/s. Austin Engineering Company Limited,
Patla, Tal. Bhesan via-Ranpur-Sorath,
District - Junagadh

d. 3itdrd SfrR'f€r $Tfr Rfrts,
cr-dr, tt€rfr

BB€ - qaTrr6
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