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m'qE {idlc, 31r'q4-d (31*fr), ua-o}c rdRr clfud I
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrq{ -gca/ T.ryd 3rrgrd/ fcl{rff/ F6rq-6 3rrg+a, +;fiq dlq 116/ idr6{, {i-+tc i qrsirr{ I rrittqnqt -dRr lqdA@-d !]rtl
{f, 3neer t qB,J: /
Arising out of above menlioned OIO issued by Additional/JoinrDeputy/Assistanl Commissioner, Central Excjse / Service Tax,
Rajkol / Jamnagar / Gandhidham :

gtffi & sftIdrfr 6r arrr aq q? /Name&Address of the Appellants & Respondent :-

M/s. Mepro Pharmaceuticals Pvt. Ltd. (Unit-I & II),,
1003, GIDC, Opp. Ganesh Oil Mill,, Wadhwan City,, Surendranagar..

aq }rtrrl3r+d) n .qfud 4i6 zqBa ffifua' afr}' t :1r+a qrffi I qrfuflur * {rtrfi 3rfrfr Erq{ 6{ r+.-dr tt/Any person aggrieved by rhis order'in-Appeal may file an ippeal to the appropriate authority in lhe following way.
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lrffi{ ar{rfufilvr i ch x{rf,, +;ffq r,q" ?tis xfu1fuq .1944 fT qro 35B +}Fr,ri (rd EFa firrtu]T 1994 #l rmr 86 i, rf,rtd F-Erf&fuA i-rE 4t rr T.€A A U

Appeal lo cusloms, Excise & seNice Tax Appellale Tribunal under sectjon 358 of cEA, 1944 / tJnder section 86 of theFinance Ad, 1994 an appeal ties to:,

TFryj IJ=FI Tft *"-i I!-" tJ.- ffiq tqE-i fln6 (rd d-dl3i{:rfi'drs arqrtun{q # E?)T ql6, d-e.ay.+ az 3{R +. rtrF, r$ tiddt, +t +r arfi fii\' tt- '

The speciai bench of Cusloms, Excise & Service Tax Appellate Tribunal of West Btock No. 2, R.K. puram, New Delhi in allmallers relaling to classilication and valuation.
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^rtc 
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To the wesl regional bench of cusloms. Excise & service Tax Appellate Tribunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan,Asarwa Ahmedabad-380016 in case of appeals other than as meniioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadroplicate in form EA-3 / as prescribed under Rule 6 of CentralExcise (Appeal) Rules,2001 and shall be accompanied againi one which at Last snoutu oe accompiniea o,, 
" 

r,i" 
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li.1000^ Rs5000r, Rs.10.000/- where amounr of durv de;and/rnreresupenarry/.efund is upro 5 Lac.. 5 Lac ti, so-L. inoabove 50 Lac respecrivery rn the form of crossed bank drafr in favour of list. Regrstrar'of branch o, anv no.in"rJ o,,'tri.seclor bank of lhe place where lhe bench o, any nomrnaled public sector bank of tie pr"." 
"r,",e tnl o"i"r, J"rr" i,[r"ais situated. Application made for grant of slay sh;ll be accompanied Uy 
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The.appeal under sub seclion (1) of s€clion 86 ol 
-lhe Finance Acl, 1994, to the Appeltate Tribunal shall be liled rfiquadruplicale in Form s.T.5 as prescribed under Rule 9(1) of the se.vice rax 'nrres, 

rssa, ano stra le ;;;p;;,J; '"
copy.of the order appealed agajnsl ione of which shalt be cerlitied copy) and :hould be accomoanre.i hv , r.a. ^r Dc1000/' where rhe amounr or servrce rax & jnle,esr demanded a penatry'r'e',ieJ} 
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fua gfuE-qa, 1994 & rrr{r 86 *r rc-r..Rr3i (2) !.{ (2A) * liana rS 6r ?rs 3rqrfr, tqrfi FqF{rA, 1994, + hTff 9(2) rr{
9(2A) + -fn Fli(t-d qrl" S.T../ i'fr qr Elnfr rd rsl Flr lnq{- +;frq r.qE eE }r{dl 3flTF (3rf , A;fr, tq'? flF
-d.fl qrltd 3natr ff cF-ri tdrd d {rr} I ..+ cff qrrFr dfr arfaq litr r.r_€ -dnr Ir6rq6 }rT,ft ytm 5qtr{i. tdr,
r.cri q-6/ d-dr6{, +} JS"8rq arqTfufi{lT 6f 3{rida -S 6r} or B'{n l} ari grltr & cf, ,t srq * riF'i F.S rt l /
The appeal under sub section (2) and (2A) of lhe seclion 86 lhe Finance Act 1994, shall be tiled in For ST.7 as prescribed

under Rule 9 (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy ot order of Commissioner

Cenlral Excise or Commissioner, Central Excise (Appeals) (one of lyhich shall be a certilied copy) and copy of the order
passed by lhe Commtssioner authorizing lhe Assislant Commissioner or Deputy Commissioner of Central Excise/ Service Tax

to lile lhe appeal before lhe Appellale Tribunal.

S-cr rf6, Adq r.lir? ?lF qd +dr6r 3{ff&q qrfurF{rr (t€ld) t cfA ldfat n arFi n *;diq rflrd alc$ 3rtuAqE 1944 4l
?rRr 3'5(s * tra, fr h ffiq r,'ErB{F, j994 sT ?rrfi 83 * 3rdda n-drfi +l s ar{ fi ,6 t, gs rdal * cii 3{sr&q
crfufi{sr Ji ]lqrd flt grrq i?qr< ?lFif{r 6t ni7r + 1o cfterd {109i,), .rd ain r.a gatat ffia t, qr 
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(0 rrRr 11 4} riT+a r6ff
(ii) d-di. frfir 6r * ?r5:rdJ {ri*
(iiD ffie dfll h-{ffr{s * ft-{q 6 t :itrlra tq 16rT

- {rd q.6 Ffi {s ur{r S cr qla h"Aq i{'. 2) }fiff{q 2014 + 3nir{ d $ ffi 3rffiq glflsrlt * r1sar fiflrii-a
prrrd irfr lri n+d 6t dq;rfi, EHv

For an appeal lo be filed betore the CESTAT, under Seclion 35F of lhe Central Excise Acl, 1944 which is also made

applicable to Service Tax under Seclion 83 of the Finance Act 1994. an appeal againsl this order shall lie before the Tribunal

on payment of 1O% ol the duly demanded where duly or duly and penally are in dispule, or penally, where penalty alone is in

dispute, provided lhe amounl of pte_deposil payable would be subject lo a ceiling ol Rs 10 Crores,

Unde[ Cenlral Excise and Service Tax, "Duly Demanded'shall include

(i) amounl deletmined under Section 11 D;

(ii) amount ol efioneous Cenval Credil takeni

(iii) amounl payable under Rule 6 of the Cenvat Credil Rules

- provided furlher that the provisions of this Section shall not apply to the stay application and appeals pending belore

any appellate authority plior to lhe commencement ol the Finance (No.2) Acl, 2014

nrrd {r6R 6l Titffsr srfi :

Revlslon aDolicatlon lo Govemmont of lndle:
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A revision application lies lo the Under Secretary, to the Governmenl ol lndia, Revision Application Unil, Minislry of finance

Depanmenr Li Revenue, 4th Ftoor, Jeevan Deep Building, Parliamenl Slreet, New Delhi-110001, under Seclion 35EE of the

cEA 1944 in respect of the following case, governed by lirsl proviso lo sub sectioo (1) of section'3sB ibidl

sfi nr;{ *' Q'-ff r+cra } nrFi t. ,rF' aE€.? F"-d Frd +1 FES 6r{ri t rEr{ rfd' t qr{r-rd t Etrrd T Hl }a 6r{a-i cr
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EF* li<n rri ,i Ftfl- * flra A ,I'Fd d l/
in a"r" ot !'nv loss ol gtods, where the loss occurs in lfansit from a factory lo a warehouse or lo another factory or from one

warehouse lo anolher d-uring the course ot processing of lhe goods in a walehouse or in storage whelher in a factory or in a

,nra S Er.{ E"-S {sf qr ata 6t ffia 6{ G fid fi EMgI fr cT{d 6ii ard c{ 
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4i A-frq 
''cE 
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ln case ot rebale of duty of excise on goods exponed 10 any country or territory 
. 
outside lndia ot on excisable material used in

lhe manufacture of the goods which are €xponed to any counlry or lerrilory outside lndia'

qft rgE 
"6 

6t 
'Fratd' 

i}( A-dr ,{Ra + a6l, ivra w t ra 6t nrd furd fuqr nqr tl /
ln case of'goods eiported oulsrde lndra export lo Nepal oi Bhulan, withoul payment of duly'

sffflt{a sa!,td * rac.E.d etFi a {rra.a i fall Jt 3.{a ifrd gE }fufr!.,I trd t€+ fr'o-a clairit + trd FFII f,r 4 t xh u
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Ciuiit or uny auty allowed to be utilized lowards pavmenl of excise dutv on final. proclucts ! nd:: ]t: -ll"l:]11^:.^",t :]]:^l"l -
tf.," irLa ,*a" ihere under such order is passed by lhe Commissioner (Appeals) on or atler' the dale appolnleo unoer sec'

1Og of the Finance (No.2) Acl. 1998.
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irre aUove apptication shall be made in duplicate in Form No. EA'8 as specifled unde. Rule g ol Central Excise (Appeals)
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a months from rf,u a"ru "on *f,i.f, lhe order sought to 6e appealed against is communrcaleg _r:0".1:,1 
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by two copies eactr of ttre oto ana order-ln,Appeal. ti shoutd also be accornpanied by a copy of TR 6 challan
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;il ;"#;;;iffin .i"ri i"'u..o,p"ni"d by a fee of Rs. 2oo/-.whe.e the amount invotved in Rupees one Lac or less

and Rs. 1000/l where lhe amount involved is more lhan Rupees One Lac

q? rg:nirr it a.-g [d xr*i +'gFa?l t a cGd-n 4f, Jrhr ] h! er;4 qn lrqilrJ 1qf{a ea e F+-or 
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not withstandilq the tacl lhal tre one appear ro ine appetta.i t bunal or 1he ole apptrcalron lo the central Govl. As the case

;y';;.-i; illtei io-",oi0 ..'ipro,'" *o,L qxcrsing Rs I lar'h lee or Rs 100r {or Pach'
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Atlention is also invited lo lhe rutes cov'ering-these and ;ther related matters conlained in lhe customs, Excise and service

Appellate Tribunal (Procedu.e) Rules 1982.
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For lhe elaborate, delailed and tatesl provisions relaling 10 filing of appeal to lhe higher appellate aulhority, lhe appellanl nray
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:: ORDER IN APPEAL ::

M/s. Mepro Pharmaceauticals, (Unill) 1003, GIDC, Opp. Ganesh Oil [/ill,

Wadhwan City - 363 035, Surendranagar and M/s. Mepro Pharmaceauticals, (Unit-

ll), Q Road, Phase lV. GIDC, Wadhwan City, Surendranagar (hereinafter referred to as

"the appellants") filed two appeals against the Orders-ln-Original (hereinafter refened

to as 'the impugned orders') as detailed in the table below passed by the Assistant

Commissioner, Central Excise Division, Surendranagar (hereinafter referred to as 'the

lower adjudicating authority'):-

2 v2t6tBvRt2017
of Unit -l

06/Demand/2016-17
dated 21.11.2016

August, 2012
to January-

2016

2. Briefly stated the facts of the case are that Audit revealeci that the

appellants had availed Cenvat credit of Service Tax in respect of services, rendered at

Windmill situated at Survey No. 376, Village Navadra, Taluka, Kalyanpur, District,

Jamanagar, at a the distance of 275 kms. away from the factory site.

2.1 lt was alleged in both the Notices that the appellants had availed Cenvat Credit

not in accordance with the provisions of Rule 4 of the Cenvat Credit Rules, 2004

(hereinafter referred to as "the Rules") as they availed Cenvat Credit without receiving

the input service in their manufacturing premises. lt was also alleged that the Cenvat

Credit was taken and utilized on the services availed at Wind Mills, which do not qualify

as lnput Services defined under Rule 2(l) of the Rules .

2.2 The above facts led to issuance of Show Cause Notices, which was decided by

the impugned orders, where under the demand of Rs. 84,483/- and Rs. 9g,546i- for

irregular availment of the Cenvat Credit of Service Tax taken for installation of Wind

rVlills confirmed under Rule 14 of the Cenvat Credit Rules, 2004, read with proviso to

Section 114 of the Central Excise Act, 1944 (hereinafter referred to as ,,the Act',),

along with interest and penalty under the provisions of Rule 1s(2) of the cenvat credit

Rules, 2004, read with Sectiorr 1 ,lAC of the Central Excise Act, 1944.

3. Being aggrieved with the impugned orders, the appellants preferred inter

alia on the following grounds :-

{,"."\'.i\
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,8r.,
iNo;,,,

0S/Demand/20'16-1 7
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of Unit -ll

December-12
to October-

2013
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3.1 The appellants contended that electricity generated by windmill is captively used

by the appellant; that the lower adjudicating authority has observed as under while

passing impugned order/s:

"First of alt it is necessary to veify as to whether the electricity generated at windmill has

been transmifted/set off to the factory premises ofljerwise. Acco'dingly, JRS vrde lefter dated
12.08.2016 was requested to examine and verify the quantum of electicity generated at
windmill and whether the sarne has been transmitted/ set off fullv in the factoN or othetwise
Ihe JRS vide letter dated 07.10.2016 subnifted that, they have veified the month wise
sheets titted as ceftificate submitted by the assessee which are duly signed by the four
officers of PGVCL and based on the said sh cet summarv of the electicitv oenerated at
windmill and suDDlied to the unit has been orenared. lt is noticed that. no electricitu has been

4

sold bv the notice to the PG VCL "

3.2 lt is clear from the above findings that electricity is generated at windmill is supplied to

the unit of the appellants which is even confirmed by the four officer of PGVC; that it is also

observed that electricity has not been sold by appellants to PGVCL, that thus, it is evident that

the electricity generated at the windmill is captively consumed by the appellant.

3 2.1 The adjudicating authority at Para No. '18 of the impugned order No. 'l has

observed that the electricity generated at Jamnagar has not been captively consumed for

manufacture of taxable goods in the factory premises in Surendranagar; that the said finding is

contrary to the findings given in para No. 16 of the order; that the said observation is incorrect;

that the adjudicating authority at para No. 19 of the impugned order No. t has observed that

there is no continuous supply of the said electricity generated at Windnrill to the factory; that it is

only an offset of the electricity in the bills generated at factory premises, hence, it would not fall

in the capacity of captive power plant; that electricity is the necessity for the manufacture of the

final products and for making it operative during the eligibility period granted by Gujarat Energy

Development Agency and the appellants has entered into an agreement with the Gujarat

Energy Development Agency (GETCO ); that the appellants has opted to wheel the 100%

eleckicity generated in the Wind mill/s to its manufacturing unit; that as per the clause 4.1

under the heading 'terms and conditions for transmissioniwheeling of energy' it is clear that the

appellants was desirous of wheeling the energy to its own manufacturing units for the purpose

of captive consumption, in accordance with the provision of the Policy; that the electricity

generated at the Windmill is captively consumed by them at its own manufacturing unit and

therefore not sold;

3.2.2 The appellants relied upon para No. (4) of the judgement of Hon. Tribunal of

Delhi in the case of M/s RAJRATAN GLOBAL WIRES LTD. 2012 126l S.T.R. i17 (Tri. - Det.)

Page 4 of l9
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wherein the Hon'ble Tribunal has held that since the Wind mill is a captive power generating

plant, the credit of expenses related to it should be allowed; that they cited the relevant para of

the judgement as follows:

'4. There is no dispute about the fact that if the inputs are used or input sevices are
availed in respect of a captive power plant situated within the factory or adiacent to the
factory, Cenvat credit would be available. But if the captive power plant haryens to be
wind power generator, it may not be always possible to locate the same in the close
vicinity of the factory, as the wind power Generctors have to be located at the places
where the wind with sufficient speed is availeble throughout the year. rn fhis case,
though the facto es of the appellant are located at Raipur and Pitampur, since they
have chosen to use electricity generated by theh captive wind power generators, the
wind mills are situated in Dewas. These wind mills have been established with the
permission of the M.P. State Electicity Board and from the permission given by the M.P.

State Electicity Board it is seen that the wind mills are mentioned as for captive use by the
appettant. Since, the wind mill are located far away from the factories, the power cannot be

transmitted diectly and the appellant would necessaily have to enter into an agreement with

the State Electricity Board for its transmission. ln both these cases, it is seen tf,at the
appellants had entered into the agreements with the M.P. State Electricitlt Board for
fransmission of power under which the electricity generated by the wind nills is first
transfened to the M P. Hectricitv orid and. thereafte the M.P. State Boerd

suoolies 98% that Dower to the aDDellants fter deductino 2o/o Dower as wheelino cheroes

tn view of this, I hold that the wind mills in this case have to be treated as captive
power ptant and hence the serv,ces of erection, installation, commissioning, repair
and maintenance and insurance used in respect of the wind mills would be eligible for
Cenvat credit. Moreover one of the main factot.s for deciding the question as to whether
Cenvat credit is available in respect of the serv;be used by a manufacturer is as to whether
the sevice received has nexus with the manufacture of the final product or with the business
of manufacture and in this case, lfind that there is clear nexus as the electic\ generated by
the wind mills has been used for running of the factories of the appellant and iust because
the electricity has not been directly supplied, but has been supplied through M.P. Electricity
gid, it cannot be said that the wind mills are not captive power planl. I find that same view
has been taken by the Tibunal in the case of Maharashrra Sear/ess Ltd. v. C.C.E., Raigad
(supra) and Endurance Technologies Pvt Ltd. v. C.C.E., Aurangabad (supra). ln the first
judgment, the Tibunalhas a/so d,scusse d the judgment of Tribunal in the case of Raihans
Metals Pvt. Ltd. v. C.C.E., Rajkot (supra), where a contrary view had been taken and has
observed that view taken in that judgment is not correct. ln view of iudgment of Bombay High
Couft in the case of C.C.E. v. Ultntech Cement Ltd. (supra) ln view of the above drscusslon,
I hold that ff,e servlces, in question, received by the appellants have to be treated as input
sevices eligible for Cenvat credit. The impugned orders, therefore, are not correct. The
same are set aside. The appeals are allowed."

3.2.3 Relying upon the above judgment. they contended that said services are eligible

for the input service credit, and in the present case also the same should be allowed to the

appellant

3.3 The appellants further contended that the services used for erection and

commissioning of Wind mills are directly in relation to manufacture of final products and

therefore the credit of the same should be allowed; that the electricity is used for

running of machinery installed in the factory and entire produc{ion process of the

appellants was machine oriented; that therefore, without electricity, the appellants

would I not be able to manufacture its final product, as the entire production process

would come to a standstill; that therefore, electricity is a necessity for carrying out the

production process; that the state electricity boards promote generation of electricity

from non-conventional resources; that the cornpanies which generate electricity from
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non-conventional resources, the electricity board transmits the same from the plant to

their factory by giving credit of the same in the rrext month electricity bill; that the

generation of electricity and transfer to the electricity board is a part of the promotion of

use of non-conventional resources scheme of the state government; that the

appellants has entered into an agreement dated 26.03.2013 with the Gujarat Energy

Transmission Corporation Ltd. (in short, "GETCO") for the operation of the whole

activity of wheeling the power generated at the Wind farm to the manufacturing units of

the appellants; that when a project of erection of windmill plant is proposed, then due

consideration is required to be given to its location, the direction of the wind for

maximum generation of electricity; that erection of the windmill is location specific; that

the location near the Surendranagar factory of the appellants was not suitable for a

Windmill and hence, the appellants have chosen another location at Jamnagar to erect

windmill/s which was used to generate electricity; that all the energy which was

gener3ted in the Windmill at Jamnagar was wheeled to the factories of the appellants at

Surendranagar; that the consumption in the factories is much higher than the

generation of the electricity; that the entire electricity generated in the Windmill is

consumed by the factory itself and there is no quantity left for the sale.

3.3.1 The appellants submitted that they used the sen ice for the erection and

installation of Wind mill/s to generate the electricity and the electricity was further used

in production of final goods which was excisable and therefore, the Cenvat credit of the

input services used for production of electricity is available to the appellant, that the

Hon'ble Tribunal in its decision in case ZF STEERING GEAR (lNDlA) LTD. 2015 (317)

E.L.T. 580 (Tri. - Mumbai) has held that :-

"Cenvat credit - lnput seruice - Annual Maintenance of wind
mill, installed outside factory by assessee for use of electrici$
generated by it, on transfer through State Electicity Board - No
dispute raised that electicity so generated was used by
assessee in course of buslness of manufactuing - HELD :
Assessee was entitled to take Cenvat credit on annual
maintenance charges of wind mill Depattment plea that as
electicifu was oiven fo Sfale Electicitu Board. and onlv
eouivalent electicitv was taken from it. electricitv oenerated bv
wind mill was not used for manufactuino of final product.
reiected - Rule 3A of erstwhile Central Excise Rules. 1944."

[Emphasis supplied ]

3.3.2 Relying on the above case law, the appellants contended that they have installed

Wind mill/s away from their factory; that they have transferred the eiectricity generated by Wind

mill/s to state electricity board and in turn state electricity has given free electricity to them; that

it was held that Cenvat credit of input services used for generation of electricity was available to

the appellant.
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3.4 The appellants also contended that the lower adjudicating authority had

observed that the transaction of transmission of power to the GEB and sale of power or

off-setting of power by the GEB with the appellants are two independent transactions.;

that the GEB (PBVCL) was only giving credit for the power received in the grid and it

does not mean that there is a nexus between the service received at the Wind mill/s

and the items manufactured in the factory of the appellant; that the agreement entered

into between GETCO and the appellants were was for wheeling the power generated at

the windmill in Jamnagar; that the electricity board transmited the same from the plant

to their factory by giving credit of the same in the next month electricity bill; that the

appellants would not have entered into the agreement had they not got the set-off for

the energy generated; that the basic condition of the agreement is that when the

appellants transferred the eleckicity generated at Wind Mill/s to GEB, Jamnagar' in turn

GEB, Surendranagar will transfer the same amount of electricity to the appellants at its

factory; that the entire transaction is single; that this transaction completes in one chain

only; that therefore, it is one kansaction only; that the finding of the adjudicating

authority that there are two independent transactions is incorrect.

3.5 The appellants further submitted that the lower adjudicating authority has

not described any facts based on which it was observed that the services received by

the appellants do not qualify to be input services and therefore the reliance placed on

the judgment of Gujarat Heavy Chemicals Ltd. 2011 (22\ STR 610 (Guj) by the

adjudicating authority is not correct; that eleckicity generated by Wind Mill/s is

captively consumed in the factory to produce the final products which are excisable;

that it is evident from the certificates signed by the PGVCL, Gujarat that total quantity

(except, wheeling loss) of the electricity transmitted by appellants to GEB was eceived

in turn free of charge; that therefore the judgement of Gujarat Heavy Chemicals Ltd.

(supra) on which the adjudicating authority had relied is not applicable to the

appellants; that the appellants have availed the Cenvat credit on the security service

provided at their residential quarters maintained for workers by the manufacturer; that

naturally the said services would not be allowed as rnput services, since they were used

for the residential quarters; that while the facts of the present cases are totally different;

that in the present case, appellants had received erection and commissioning services

for the generation of electricity which was directly utilized for production of final goods

and therefore, the facts of the case relied upon by the lower adjudicating authority are

not applicable to the present case.

3.6 The appellants further contended that unlike inputs credit of input services is

eligible even if the same are used outside the factory premises; that the adjudicating

authority observed that the input services i.e. erection and commissioning of wind
mill/s, are not used within the factory premise, as well as not used direcfly or indirecfly
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in the manufacture of finat products; that it is nowhere stated in the definition of input

service that the services should be used inside the factory premises; that as per Rule

4(7) of the Cenvat Credit Rules, 2004 credit of input service will be available on receipt

of invoice by the appellant; that the credit will be eligible only on receipt of input service

within the factory, unlike inputs, wherein it has been clearly stated in Rule 4(1) that the

credit on input will be eligible only on receipt of input within the factory of the

manufacturer or premises of provider of output service; that in the case of Deepak

Fertilizers & Petrochemicals corpn. Ltd.2013 (32) S.T.R.532 (Bom.), the Hon'ble High

Court has held that there is no requirement under the Cenvat Credit Rules, 2004 that

the input services should be received in the factory of the appellant. ln view of the

above even if the input service is received outside the factory, the credit is eligible to

the appellants; that thus, the contention in the impugned orders that since the service

is received outside the factory of the appellants, credit is not eligible is not correct.

3.7 The appellants further contended that there is ditect nexus between the

services availed at Wind mill farm and electricity used in the factory for the production of

the final goods. The Hon'nle High Court in the case of EnduranceTechnology Pvt Ltd.

reported in 201S-TIOL-1371-HC-MUM-ST has held that:

"Held: As per Rules z(Bxk),(l) (m), 3 and 4 of CENVAT Credit Rules, 2004, it is clear
that the management, maintenance and repair of windmills installed by the
respondents is input service as defined by clause "1" of Rule 2. Rule 3 and 4 Ptovide
that any input or capital goods rcceived in the factory ot any input seruice received by
manufacture of final product would be suscept bre to CENVAT credil Rule does not

received b a menufacturer et the fec
premises. "

3.7.1 Relying upon the above judgment, the appellants contended that there is

no requirement of receipt of input services within the factory premises only; that the

ratio of above judgment in the present case, there was no requirement to receive the

erection and commissioning services within the factory; that the appellants also relied

upon the case of Parry Engg. & Electronics P. Ltd. 2015 (40) S.T.R. 243 (Tri. - LB) by

the Larger bench, wherein it has been inter alia rendered as under :-

"7. We find that the Hon'ble Bombay High Coud in the case of Endurance
Technologies Pvt. Ltd. (supra) held that Cenvat credit is eligible on
maintenance or repair seryices of Windmills, located away from the
factory. lt is well settled that the decision of Hon,ble High Court is
binding on the Tribunal. lt was pointed out at ihe time of heaing that the
definition of "input sevice" credit was subsequently amended in 2011. We
find that the present appeals are involving for the period 2006-2007. ln any
event, this issue is not before the Larger Bench. Hence, the view taken by the
Tibunal in the case of Endurance Technologies Pvt. Ltd. (supra) is conect."
8. ln view of the above dlscussion, the decision of the Tribunal in the case
of Endurance Technology PvL Ltd. (supra), as upheld by the Hon'ble Bombay
High Court as slaled above, has enunciated the correct position of law.
Accordingly, the reference is answered in favour of the assessee and against
the Revenue. Reg,stry ,s directed to place the files before the regular Bench
for passing appropiate order."

' ,r,l

ff
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3.8 The appellants contended that the reliance placed on judgment of the Hon'ble

Supreme Court in Maruti Suzuki Ltd. 2009 (240) ELT 641 (SC) by the adjudicating

authority is incorrect; that it was held that electricity has to be consumed captively in

the manufacture of excisable goods so as to be eligible for Cenvat credit on the inputs

in the manufacture of such electricity; that in the case of Maruti Suzuki supra had

transferred the electricity generated to its joint ventures thus could not consumed the

total electricity generated by it in the factory; that the Hon'ble Apex Court held that only

that credit of input used in generation of electricity which is not captively consumed will

not be available; that it was held that Assessee is entitled to credit on the eligible

inputs utilized in the generation of electricity to the extent to which they are using the

produced electricity within their factory (for captive consumption), they are not entitled to

Cenvat credit to the extent of the excess elechicity cleared at the contractual rates in

favor of joint ventures, vendors etc., which is sold at a price; that the facts of the above

case and the present cases are not same; that in the present cases, the appellants

has not sold or transferred the eleckicity to others; that the appellants has captively

consumed the entire electricity generated by it and therefore the Cenvat Credit should

not be denied to them.

3.9 The appellants also relied upon on the judgement of GUJARAT STATE

PETRONET LTD 2013 (32) S.T.R. 510 (Tri. - Ahmd.) wherein it has been inter alia,

held that :

'5.3 As regards the sevice rendered by the EPC contractors the ground
canvassed is that what has emerged is an immovable propefty which is neither a
service nor goods. ln this case, it has to be noted that EPC contractors have
not paid seruice tax on 'pipeline system' but on the seruices provided for
constructing the system. Definition of input selice' clearly covers this and
it cannot be said that this seryice ,:s not provided to output seruice. Moreover
the decision of Hon'ble Andhra Pradesh High Coutl in the case of Sai Sahmita
Slorages (P) Ltd. [2011 (270) E.L.T.3s (A.P.) = 2011 (23) S.T.R. s41 (A.P.)] also
supporls the case of appellants. ln this case it was held that inputs used for
construction of warehouse is admissible as credit."

3.9.1 Relying upon the above judgement the Hon'ble Tribunal has disallowed

the credit of the duty paid on pipeline considering it neither as'input' nor as 'capital

goods'under Cenvat Credit Rules,2004; that however, the Tribunal has allowed to

take credit of the Service Tax paid on construction of the pipe lines system; that the

above judgement has been affirmed by Gujarat high court in2014 (34) STR 321;that

in the present cases, the appellants the said services are also covered in the definition

of the input services, irrespective of the fact that Windmill falls within the definition of
capital goods; that therefore, the credit of service of erecticn and commissioning is

available to the appellant.

3. 10 The appellants also relied on the judgement of ldea cellular Ltd. 2oi6 (3) rli,l 1117 -
CESTAT-MUMBAI in which it hetd that :
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"Cenvat credit - construction sevice, erection, commissioning and
installation seNice, works Contract seNice, consultancy engineefs sevice,
busrness auxiliary services and busmess support services - services used
for erection of BTS Towers - Held that:- services of construction and works
contract are excluded from the definitian of input service, tberefore the

Cenvat Credit on the said two sevices are disallowed. As regard other
services there,s a d,.spute between the Ld. Commissioner and the appellant
that some of the services like design service, technical testing and analysis
service are,n fact busmess auxiliary service and business suppoft service,
which needs verification by the adiudicating authofu. However,
irrespective of difference of service whether it is design service,
technical testing and analysis service or business auxiliary service and
business support seruice, the same fot not falling under the exclusion
category, therefore the crcdit cannot be denied on these services.
Similarly, the services like erection, commissioning and installation
and consultancy engineer's service are also not excluded in the
amended definition of input service. Therefore in my considered view,

except the construction service and works contract seryice the credit on
other services are admissible.'

3.10.1 Relying upon the above judgement that credit of the Service Tax paid on

installation and erection services of goods i.e. BTS Towers which are not allowed as

capital goods as per the High Court order in the case of Bharti Airtel Ltd. Vs.

Commissioner of C. Ex., Pune-lll 2014 (35) S.T.R. 865 (Bom.), is allowed; that it will

evident that credit of the Service Tax paid cannot be denied on the ground that such

services are used in relation to goods which are not capital goods; that applying the

ratio of the above judgement, the appellants are eligible to take the credit of the erection

and commissioning services.

3.11 The appellants also submitted that, the definition of the Capital goods as

per rule 2(a) of the Cenvat credit rules, 2004 as amended w.e.f. 01.07.2012 is as

follows:

A. 'The following goods, namely -
(i) falling under chapter 82, chapter 84, chapter 85, chapter 90, [heading 6805,

grinding wheels and the like, and parts thereof falling under heading 68041 of the
First Schedule of the Central Excise Tariff Act;

(ii) Pollution control equipment;
(iii) Components, spares and accessories of the goods specified in clauses (i) and

(ii);
(iv) Moulds and dies, jigs and fixtures;
(v) Refractories and refractory materials;
(vi) Tubes and pipes and fittings thereof;
(vii) [Storage tank and]

(viii) Motor vehicles other than those falling under tariff headings 8702, 8703, A704,
8711 and their chassis, I but including dumpers and tippers],1

used-
(1) in the factory of the manufacturer of the final products, but does not include any

equipment or appliance used in an office; or

Outside th of the man urer of the final for en
electricitv r caotive use within the factorv: orl
(2) For providing output service,

B. l\Iotor Vehicles designed for transportation of goods including their chassis
registered in the name of service provider, when used for-

(i) Providing an output service of renting of such motor vehicle; or
(ii) Transportation of inputs and capital goods used for providing an output service;

or
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(iii) Providing an output service of courier agency;l

c. Motor Vehicles designed to carry passengers including their chassis, registered-

in the name of the piovider of service, when used for providing output service of

Appeal No: V2l6 & 7/BVR/2017

2016 (33e) E L.r. 456 (S.C.)

2016 (41) S.T.R. 452 (Tri. - Mumbai)

2015 (39) S.r.R. J172 (S.C.)

2013 (32) S T.R. 442 (Iri. - Mumbai)

2010 (260) E.L.T.271(Tri. - Del.)

2008 (12) S.T.R. 379 (Tri. - Del.)

(i) transportation of passengers; or
(ii) renting of such motor vehicle; or
(iii) imparting motor driving skills;

D. Components, spares & accessories of motor vehicles which are capital goods

for the assessee;"

3.11.1 Relying upon the above clause (1A) supra of the above definition, the

appellants contended that any machinery used outside the factory for the production of

the electricity which is to be captively consumed within the factory for production of the

final product is a capital goods; that the period of dispute in the present case is June

2013 i.e. after the amendment therefore, the Wind mill/s installed by the appellants also

fell under the definition of capital goods; that definition has nowhere described the area

limit within which is should be installed; that it has just been mentioned that outside the

factory premises and therefore, Wind Mill/s installed at Jamnagar has to be considered

as capital goods.

3.11.2 The appellants further submitted that nowhere in the show cause notices

it has been alleged that the credit of impugned services is not allowed, as the credit of

the Windmill as Cenvat credit is not allowed; that said observation made in the

impugned order/s is beyond the scope of show cause notice; that following are the

cases where lt has been held that the adjudicating authority cannot pass order beyond

the scope of show cause notice:

- Magna Laboratories Gujarat (P) Ltd. -

- ASHOKA BUILDCON LTD.

- DHL Logistics Pvt. Ltd. -

- I.S.E. SECURITIES & SERVICES LTD

- DHAMPUR SUGAR MILLS LTD,

- JAYASWAL TRAVELS

3.'l 1.3 As regards, the issue that lf the intermediate product is exemptedlnon -
excisable, the credit of the input services that are used for the manufacture of such

intermediate product will be eligible, the appellants contended that the lower

adjudicating authority has observed that services used in erection and commissioning

have resulted in production of electricity, which is not excisable and therefore, Cenvat

credit on the said input services is not available. The chain of Cenvat credit of the said

input is broken once the emergence of non-excisable product in terms of Rule 6 of

CCR, 2004. ln the instant case, even the electricity has been ge;ierated at windmill farm

which is far away and there is no continuous supply of the said electricity generated at

,S$--



Appeal No: V2l6 & 7|BVN2017

12

windmill to the factory. Therefore, electricity being a non-excisable goods, the input

services used for such electricity cannot be further pass on or utilized at the factory

premise.

3.11.4 The appellants countered the above findings of the lower adjudicating

authority contending that transmission of electricity by the appellants to GEB and

receipt by the appellants in turn from GEB, is one transaction; that if inputs or input

services are used for the manufacturing of intermediate product and intermediate

product is used in the production of final product which is excisable, cenvat credit of
input or input services would be available to the manufacture as held by the supreme

Court in the case of Solaris Chemtech Ltd. as reported in 2007 (214) E.L.T.4B1 (S.C.).

3.1't.5 The Hon'ble Supreme Court in the case of Solaris Chemtech Ltd. (supra)

has held that the credit of inputs or input services used in manufacture of non-excisable

intermediate product will be eligible if the intermediate product is used for the

manufacture of dutiable final product. The Hon'ble supreme court has also dealt with

the inputs used in the manufacture of elechicity which was further used in the

manufacture of final products cleared on payment of duty. The appellants thus
submitted that the ratio of the judgment is squarely applicable to the present case.

They also relied upon relevant extract is as follows:
"8. ln our view, there is no merit in this civil appeat filed by the Depaftment.
At the outset, we may clarify that electicity is not an excisabb itei. f urtner,
in this batch of civir appears we are concerned with the erectricity which is
generated inside the plant by heating of LSHS and which ii captively
consumed and used to manufacture cementlcaustic soda. Rule b7A, quoted
aboue, has an Explanation clause which sfated as o what input'; are iniluded
in MODVAT credit. Explanation clause (c) refers to "input .used as fuel". This
c/ause was introduced by Notification No. 4n4. et tnait time the Govemment
made it clear that inputs used as fuel were entitted to MODVAT credit. That
fuel either ut ized direcuy or for generating erectricity, as an intermediary
product, is integraly connected with several operatiois which resurts in the
emergence of the final product, namely, cement/caustic soda. /t ls impoftant
to note that without utilization of LSHS, n rs nor poss/b/e to manifacture
cemenucaustic soda. .The erectrotysts process rs dependent on continuous sflow of erectricity. rf there is disruption in the suppty of etectricity from the r
Electricity Board then the entire ptant of the assessees woutd fail and the
manufacture of cement/caustic soda would not take ptace. Therefore, LSHS
wourd come within the ambit of the expression "used in or in retation to the
manufacture of the finar product". Further, in the case of cottector of centrar,
Excise v. Raiasthan State Chemical Works - 1991 (SS) E.L.f. 444 (5.C..), i
has been herd that any operation in the course of manGiiire, it integiitty
connected with the operation which resurts in the emergence of manufaitured
goods, would come within the term .manufacture',. ihis is because of thi
words used in Rule S7A, namely, ,goods used in or in retation to the
manufacture of the final producls" Erectricity is one form of heat. tt ge;ts
generated in several ways. LSHS is a fuet used in the generatioi ofelectricity since, erectricity is setf-generated and since ii comes into
existence as an intermediary produci, its utilization for production of finat
product is cruciar. Hence. MaDVAT credit on LSHS used in production if
electricity cannot be denied. Las y, we may point out thai in order to
appreciate the arguments advanced on beharf oi the Depaftment one needsto interpret the expression 'in or in relation to the manufacture of finarproducts"- The expression "in the manufacture of goods" indicafes the use ofthe input in the manu.facture of the final product. The said expressrbn
normally covers the entire process of convetting raw-mateiars into finished

page l2 of t9

,--\,$-



Appeal No: V2l6 & 7|BVR2'017

13
goods such as caustic soda, cement etc. However, the matter does not end
with the said expresslon. The expression a/so coyers inputs ,used in relation
to the manufacture of final products". lt is interesting to note that the said
expression, namely, "in relation ta' also finds place in the extended definition
of the word "manufacture" in Section 2(0 of the Central Excises and Satt Act,
1944 (for shott, 'the said Act'). lt is for this reason that this Coui has
repeatedly held that the expression "in relation to" must be given a wide
connotation. The Explanation to Rule S7A shours an inclusive definition of the
word "inputs". Therefore, that is a dichotomy between inputs used in the
manufacture of the final product and inputs used in relation to the
manufacture of final products. The Depaiment gave a narrow meaning to the
word "used" in Rule 57A. The Depaiment woild have been ight ii saying
that the input must be raw-material consumed in the manufacture of final
qrodu.?t,. hgwever, in the preserf case, as stated above, the expression
'used' in Rule 57A uses fhe words ,in relation to the manuf.:ture of finat
products". The words 'in relation to" which tind place in Section 2(fl of the
sa_id Act has been interyreted .by this Coutl to cover processes genenting
intermediate products and it is in this context that it has been repeitedly neid
by this Coutt that if manufacture of final product cannot take ptace without the
process ,n question then that process is an integral paft of the activity of
manufacture of the final product. Therefore, the- woids ,,in retation to the
manufacture" have been used to widen and expand the scope, meaning and
content of the expresslon "inputs', so as to attract goods whici,h do not enter
into finished goods. ln the case of M/s. J.K. Cottdn Spinning and Weaving
Mills, Co. Ltd. v. The Sa/es Iax Officer, Kanpur and another I AR 7965 S. C.
1310, this Couft has hetd that Rule S7A reiers to inputs which are not onlygoods used in the manufacture of final products but atso goods used in
relation to the manufacture of final products. Where raw_matlerial is used rn
the manufacture of finat product it is an input used in the manufacture of finat
product. However, the doubt may arise only in regard to use of some afticles
not in the mainstream of manufacturing process but something which is usedfor rendering final product marketabte or something useld otherwise in
ass,btrng lhe process of manufacture. This doubt rs seiat resl by use of the
words "used in relation to manufacture,'. ln the present case, the LSHS ls
used to generate electicity which is captivety consumed. Without continuous
supply. of such electricity generated in the ptant it is not possib/e fo
manufacture cement, caustic soda etc. Withoui such supply the process of
e.lectrolysis was not possibte. Therefore, keeping in ii'ri tne expression
"used in relation to the manufacture" in Rute SiA ive are of the view that the
assessees were enti ed to MODVAT credit on LSHS. /n our opinion, the
present case falls in clause (c), therefore, lhe assessees were enti ed to
MOD.VAT credit under Explanatory ctause (c) even before 163_95. lnputs
used for generation of electricity wi quatify for MODVAT credit o;ty ff
they are used in or in retation to the manufacture of the fina! prodict,
such as cement, caustic soda etc. Therefore, it is not correct to state
th?: inllts used as fuel for generation of electicity captive;l consumed
will not be covered as inputs under Rule 57A."

c -/l
,*,

sdf.-
3.1 1 .6 The lower adjudicating authority has observed that it is related to lnputs -
Low sulphur Heavy stock (LSHS) and furnace oil used to generate electricity which is
captively consumed for manufacture of final product such as caustic soda, cement etc.,
whereas in the present case it relates to lnput Services used at wind mill farm and
electricity has been generated there and not in the plant therefore, it cannot be said as
generated and used captively in the plant itself. The appellants submitted that it would
be clear from their submissions above that electricity geneiated at wind mill/s is
captively consumed by them.
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3.11.7 The appellants further submitted that he issue is no longer res integra and

cited the following case laws :-

Gist of the judgement

e1

Sr. No. Citation

I 2015-TtoL-1371 - HC -

MUM-ST

2 2016 (42) S.T.R. 776

(Tri. - Chennai)

As per Rules 2(B)(k),0) (m), 3 and 4 of
CENVAT Credit Rules, 2004,

service as defined bv clause "1" of R
3 and 4 provide that any input or capital goods
received in the factory or any input service
received by manufacture of final product would
be susceptible to CENVAT credit. Rule does

, including rental and security
servlces, term loan processing charges for
purchase of windmill and machinery, insurance
policy for workers, service charges paid for
cranes and outward transportation of goods,
as all such activities essential in running
windmill operation an important source of
energy generation.

ents is inoutwindmills i nstalled bv the resoond
ule 2. Rule

the factorvmanufacturer must be received at

ance and repair ofe6n

that inout bva

ooeration
windmills

it is clear that the

T

ma ement, mainte

not rvtce recer

of Servi allowedenvat c
and maintenance services of

0remrses.

3 201s (40) s.T.R. 774

(Tri. - Chennai)

credit - Maintenance of windmill -

Cenvat
ice Tax in that rd

pDellant to
maintenan ce

thereof entitles the a
it of

Drovided towards
Cenvat
Service

4 2016 (332) E.L.I. 142

(Tri. - Chennai)

5 2015 (317) E.L.T. 580

(Tri. - Mumbai)

aintenance of windmill of

ed to take Cenvat credit on
annual marntenance charges of wind mill

of erstwhile Central Excise Rules. 1g4434

refore.ace. theat same olnot have factorv
thev exch
with Electri

redit Rules. 2004Cenvat Ccredit - Rule 3 of

tven

oene wind m ill was

A windmill owner

themnerated bvanoe power oe
nt of qenerationcitv Board at poi

eouivalettino laceent Dower at their o

manufacturino Ruleected -roduct. rei

man cture -

ctric
to ate El Board an

for

for

tcit
onlflct

for

Deoa rtment o lea that as electri V WAS

rated bv
of final o

Assessee was entitl

Cenvat-lnput-M

enera

ivalent

not used

generating power -

enti

of winower at sou

as taken f

6 2015 (40) s.T.R. 243

(Tri. - LB)

ilable for
Tribunal). Cenvat credit

resaid service
windmil awa from f ct

27 S.T
cision of Tribldin d

Eleckicity generated surrendered to the grid
and equivalent quantu m is withdrawn in the
factory from the grid - ln view of Bombav Hioh

R. 320
AV s used in

Court u al in 2012
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3.12 The appellants further contended that penalty under Rule 15(2) of Cenvat

credit rules, 2004, read with Section 11AC of Central Excise Act, "1944 should not be

imposed upon them for the reason that penalty under Rule 1S(Z) ot Cenvat Credit

Rules,2004, read with Section'1 lAC of the Central ExciseAct, 1944 can be levied only

when the demand arises on account of fraud, suppression etc.; that the appellants were

under a bonaflde belief that they are eligible for credit of the impugned services; that

from the above it is clear that there was no intention of fraud or suppression of facts

with an intention to evade payment of duty; that therefore, penalty should not be

tmposed; that the Hon'ble supreme court in number of cases has held that the

manufacturer should possess mala fide intention of non-payment of duty, where the
proviso to section 1'lAC are to be invoked. The appellants relied upon the following

case laws in support of their contention :-

(i) Cosmic Dye Chemical
(ii) ln CCE Vs. Chemphar Drug and Liniments
(iii) ln Pushpam Pharmaceuticals company
(iv) Tamil Nadu Housing Board
(v) Continental Foundation Jt. Venture,
(vi) Pahwa Chemicals Private Limited
(vii)Al-Falah (Exports),

1995 (75) ELr 721 (SC).
1e89(40) ELT 276 (SC),
1e95 (78) ELr 401 (SC)
19e4 (74) ELr I (SC)
2007 (216) ELr 177 (SC)
2005 (18s) E.L.r. 257 (S.C.)
2006 (198) ELT 343 (Tri. LB)

3.12.1 The appellants contended that the proviso to section 73 of the Finance

Act is in pari mateia to section 11A of the centi.al Excise Act, 1944 in light of the

decision of the Hon'ble Tribunal in Mahakoshal Beverages pvt. Ltd. v. commissioner of

central Excise, Belgaum t2007 (6) srR 14g1, wherein it has inter alia been herd that,

'"The proviso to section 73 of the Act was promutgated by Finance Act 2004 but adding prcviso to

section 73 of the central Excise Act, which is parimateria to section 11A of central Excise Act.,,

3.12.2 The appelrants contended that it is evident from the above
judgement that the penarty under section 1'rAC cannot be imposed if the demand is for
normal period, that show cause notice/s are issued within the normal period of
limitation; that apprying the ratio of the above judgement, it is submitted that penarty
cannot be imposed under section 'r 1AC and penarty r shourd be set aside.

3 12'3 The appellants further contended that the issue pertains to lnterpretation
of the statute and it is weil settled that when an issue rerates to interpretation of
statute, penalty should not be levied; that in the case of Uniflex cables Ltd 2011 (271)
ELT 161 (sc), the Hon'bre supreme court has herd when an issue rerates to
interpretation of statute, penalty should not be imposed on the assessee; that the
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appellants further relied on the following decisions :-

o Sonar Wires Pvt. Ltd. Vs. CCE
. Synthetics & Chemicals Ltd.
o Man lndustries Corporation
. Sports & Leisure Apparel Ltd. CCE., Noida
. Aquamall Water Solutions Ltd.

1ee6 (87) ELT 439 (T)
1997 (89) ELT 793 (T)
1ee6 (88)ELT 178 (r)
200s (180) ELT 429
2003 (153) ELr 428

4. Personal hearing in the matter attended by 04.10.2017. s/shri Karan Awtani,

chartered Accountant and Nilesh chauhan, Excise ln-clrarge of the appellants

appeared and reiterated the submissions made in the grounds of appeals. They further
stated that the issue involved has already been decided by the Hon,ble High court of
Bombay in the case of Endurance Technology pvt. Ltd. reported in 2017 (s2) s.T.R.
36'l (Bom.), as well as by the Larger Bench of CESTAT in the case of parry Engg. &
Electronics P. Ltd. reported in 2015(40) s.T.R. 243 (Tri-LB). They atso submitted that
Hon'ble supreme courts judgment in the case of Maruti suzuki Ltd. reported in 2009
(240) ELT 641 relied upon by the adjudicating authority is for the prior period and since
then the law has changed and the said judgment has consicle:ed only inputs and not
input services. They further submitted that the case of Gujarat Heavy chemicals Ltd.
supra, relied upon by the lower adjudicating authority is also not applicable as the facts
are different in that case.

4.1 Personal hearing notice was also sent to the jurisdictional Assistant
Commissioner however none appeared from the Department

Findino3 :-
5. I have carefurry gone through the facts of the case on record, the impugned
orders, the grounds of appears raised by the appelants in Appear memorandum, as
well submissions as made during course of personal hearing.

5.'l The issue to be decided in both the appears is whether the impugned orders
denying Cenvat credit of Service Tax paid on the services utilized for installation of
windmill at Jamnagar, 275 kms. away from the factory premises, is proper or otherwise.

6 l find that the adjudicating authority has denied oenvat credit of Service
Tax paid on services utilized for installation of windmill, inter-alia, on the grounds :_

that the electricity generated at the wind miils was being suppried to GEB and
in lieu of the erectricity so generated the GEB was providing set-off to the
appellants in their factory at Surenclranagar and therefore it had no direct or
indirect reration to manufacture of the finar product at surendranagar, as
required under Rule 2(l) of the Cenvat Credit Rules, 2004;

(i)
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(ii) the transaction of transferring of power to the GEti and sale of power of
offsettting of power by the GEB with the appellants, are two independent

transactions and therefore both are unrelated act to each other and therefore
services availed at Jamnagar and credit of the service tax paid for service is
not admissible at the manufactguring units situated at surenderanagar, as
there is no direct or indierect relation between such availment of service at
Jamangar and the manufacture of final product at Surendranagar,

(iiD input services have been used towards erection and maintenance of
windmill which produce electricity, which is not excisable and is intangible
and, therefore, the services have resulted into production of electricity being
non-excisable goods, the availment and utilization of the said input service, is
not admissible electricity being non-exisable as chain of cenvat credit of the
said input services is broken once non excisabre goods emerged as per Rure

6 ofthe CCR,2004; and

(iv) the appellant is not eligible for cenvat credit of input which resulted in

transmission loss and therefore proportionate credit which is attributable to
the electricity, not used / supplied in the factory premises wourd not be
available and therefore credit of Rs. 9,550r- out of tolai cenvat credit of Rs.

99'546/- in respect of the uniilr wourd not be avairabre to the appeilant.

7. I find that the appettants have availed cenvat credit on service Tax paid
on instaltation and erectioning services utitized at the Windmitt situated at distant
p[ace from the registered premises of the appettants. The contenticn of the
Department is that the services being utitized at a distant ptace, hence cenvat credit
was not avaitabte to the appettants whereas, the appettants have pteaded that the
definition of input service' covers such services. l woutd tike to examine, defin.ition
of input service as defined under Rute 2(t) of the ccR, 2004 during the retevant
period which is produced below for ready reference:-

(t) "input seryice" means any serv.ice,-
(i) used by a provider of output service for

providing an output service; or
(ii) used by the manufacturer, whether

directty or indirectty, in or in retation
to the manufacture of final products
and ctearance of final products upto
the place of removat,

and inctudes services used in relation to sefting up, modernization,
renoy-ation or repairs of a factory, premises of provider of output seMce oi
an office retating to such factory or premises, advertisement or sates
promotion, market research, storage upto the place of removat,
procurement of inputs, accounting, auditing, financing, recruitment and
q.uality controt, coaching and training, computer netwoiliing, credit rating,
share registry, security, business exhibition, legaI services, inwafo
transportation of inputs or capital goods and outward transportation upto
the place of remova[;
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7.1 lt is a undisputed fact that the generation of etectricity is taking place

at Windmitt at a ptace away from the factory and the etectricity so generated, is

wheeled to the etectricity authorities, who in turn, suppiied etectricity at the

manufacturing unit of the appetlants, as per agreed formutae, and that etectricity was

utilized at the factory for manufacture of the final products of the appettant. I find

that the mattelis no more res integra in view of the decisions of the Hon'ble Bombay

High Court in the case of Endurance Technotogy Pvt. Ltd reported at 2017 (52)

S.T.R. 361 (Bom) and the Larger Bench of CESTAT in the case of Parry Engg. &

Electronics P Ltd reported at 201 5 (40) S.T.R. 243 (Tri.-LB). latso find that there is

no restriction under Cenvat Credit Rules, 2004 that the services shoutd be utitized

within the factory premises only.

7.2 lfind that the lower adjudicating authority has retied upon the

decision in the case of Maruti Suzuki Ltd. Vs CCE, Dethi-lll as reported at 2009

(240) E.L.T. 641 (S.C.). 0n study of this judgments, I find that the dispute in the

Maruti case was retating to Cenvat credit on inputs used in generating etectricity,

whereas in the case on hand, dispute is retating to Cenvat credit on input

services. Further, the part of etectricity so generated was sold/wheeted out to
joint ventures and vendors by the Maruti, whereas, in the instant case the

wheeted energy is adjusted by PGVCL/GEB by eiving ser ofr in periodicat bitLs of

the appettants onty, Also, the period covered in the above Maruti case is from

January, 2003 to March, 2004, whereas in the present case, the period covered is

from2012 to 2016 and the definition of input service was amended in 2008, 201 j

and 2012. Therefore, the facts of the case on hand and that of the Maruti Suzuki

Ltd. supra are different and hence, the case-taw retied upon by the tower

adjudicating authority, is not correct at a[[.

7.3 The lower adjudicating authority has atso retied upon the decision in

the case of CCE Vs Gujarat Heavy Chemicats Ltd as reported at 201 
.l (22) S.T.R.

610 (Guj.). I find that in the case of Gujarat Heavy chemicats Ltd, the Hon'ble
High court of Gujarat disatlowed cenvat credit on security services provided at
residential quarters of their workers, which had no connection with the
manufacture of their fina[ products, whereas, in the case on hand until and untess

the windmitl is instatted / maintained, the appetlants cannot produce etectricity
and the etectricity so generated frorn the said windmitt has been used to
manufacture the final products of the appettants. Since, etectricity received by
the appellants have been used in manufacture of the {ina[ products of the
appettants there is direct nexus. Therefore, this case taw retied upon by the [ower
adjudicating authority also is not correct and appticabte in the instant case at att.

,'l I
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7.4 Regarding the issue of the disatLowance of proportionate Cenvat

cr.edit of Rs. 9,550/- on account of transmission ioss etc a'; neld at para 26 of the

impugned order dated 21 .11 .2016, I find that denial of cenvat credit of service

Tax proportionately to the transmission loss occurred during wheeting of

etectricity has a basis. Cenvat Credit can be taken on inputs/input service onty to

the extent actuatty used / uttised in the manufacture of the final products.

Therefore, I find that deniat of proportionate credit equa[ to the transmission loss

/wheeting of etectricity is correct, tegat and proper. However, this can't be basis

to impose penatty under Section 1'lAC and hence penatty imposed under Section

11AC, read with Rute 15 of Cenvat Credit Rutes, 2004 is set aside.

8. ln tight of the above discussion and findings, I hotd that the appeltants

are etigibte to take Cenvat Credit of Service Tax on insta[lation of Windmitt even if

situated at a distant ptace from the factory premises. However, it can be attowed onty

to the extent actualty used/utitized in the manufacture of the final products. Hence,

deniat of Cenvat Credit of Rs. 9,550/- on account of transmission loss etc. is justified.

3rtrd-s-dbn E-dRT E-$ fir ?r$ 3Tffi q,r G qcrtr $ri.+-d aft*' t fr -qr arar H t

The appeals filed by the appellants stand disposed off in above terms.
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By R.P.A.D.

To,

Copv to:

M/s. Mepro Pharmaceauticals,
(Unitll),
Q Road. Phase lV. GIDC,
Wadhwan City,

Surendranagar.

1

2
I

4
R

t)

The Chief Commissioner, GST & Central Excise, Ahmedabad.
The Commissioner, GST & Central Excise, Bhavnagar.
The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
The Jurisdictional Range Superintendent, GST &Central Excise, Surendranagar
F. No. V2l07/BVRl2017
Guard File.

Mls. Mepro Pharmaceauticals,
(Unit-l) 1003, GIDC,
Opp. Ganesh Oil Mill,
Wadhwan City - 363 035,
Surendranagar
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