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For an appeal to be filed before the CESTAT under Section 35F of the Central Excse Act, 1344 which is also made
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A revision application lies to the Under Sewelary, 1o the Government of Indla, Revision Application iUnit, Ministry of Finance,
Deparment of Revenue, dth Floor, Jesvan Deep Bullding, Parliament Street, New Delhi-110001, under Sectian 35EE of (e
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Tha above applicalion shall he made in duplicale in Form Ny EA-B as specfied under Rule. € of Central Excise (Appeals)
Bules. 2001 within 3 months fram the date on which the order sought to be appoaled against ks communicated and shall be
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3
:: ORDER IN APPEAL ::

M/s. Mepro Pharmaceauticals, (Unit-l) 1003, GIDC, Opp. Ganesh Qil Mill,
Wadhwan City — 363 035, Surendranagar and Mi/s. Mepro Pharmaceauticals, (Unit-
1), Q Road, Phase V. GIDC, Wadhwan City, Surendranagar (hereinafter referred to as
‘the appellants”) filed two appeals against the Orders-In-Original (hereinafter referred
to as 'the impugned orders’) as detailed in the table below passed by the Assistant
Commissioner, Central Excise Divisien, Surendranagar (hereinafter referred to as 'the
lower adjudicating authority'):-

i

Srt o ime | Impugned - Period
J:lq_l _ AppealNo. | orderin.Original No. | involved |
1 | V2/7/IBVR/2017 | 05/Demand/2016-17 December-12
of Unit -lI dated 25.11.2016 to October-
2013
2 | V2/6/BVR/2017 | 06/Demand/2016-17 August, 2012
of Unit -1 dated 21.11.2016 to January-
I . 2016 |
2. Briefly stated the facts of the case are that Audit revealed that the

appellants had availed Cenvat credit of Service Tax in respect of services, rendered at
Windmill situated at Survey No. 378, Village Navadra, Taluka, Kalyanpur, District,
Jamanagar, at a the distance of 275 kms. away from the factory site.

21 Itwas alleged in both the Notices that the appellants had availed Cenvat Credit
not in accordance with the provisions of Rule 4 of the Cenvat Credit Rules, 2004
(hereinafter referred to as “the Rules”) as they availed Cenvat Credit without receiving
the input service in their manufacturing premises. It was also alleged that the Cenvat
Credit was taken and utilized on the services availed at Wind Mills, which do not qualify
as Input Services defined under Rule 2(l) of the Rules .

22  The above facts led to issuance of Show Cause Notices, which was decided by
the impugned orders, where under the demand of Rs. 84,483/- and Rs. 989,546/ for
irregular availment of the Cenvat Credit of Service Tax taken for installation of Wind
Mills confirmed under Rule 14 of the Cenvat Credit Rules, 2004, read with proviso to
Section 11A of the Central Excise Act, 1944 (hereinafter referred to as “the Act”),
along with interest and penalty under the provisions of Rule 15(2) of the Cernvat Credit
Rules, 2004, read with Section 11AC cf the Central Excise Act, 1944,

!:)J

Being aggrieved with the impugned orders, the appellants preferred inter
alia on the following grounds :-

Page 3 of 19



Appeal No: V26 & TIBVRZ017

3.1 The appellants contended that electricity generated by windmill is captively used
by the appellant; that the lower adjudicating authority has observed as under while
passing impugned order/s:

“First of all it is necessary to verify as ta whether the electricity generated at windmill has
been transmitted/set off fo the factory premises offierwise. Acco.dingly, JRS vide letter dated
12.08.2016 was requested to examine and venfy the quantum of electricity generated at
windmill and whether the same has been transmitted/ set off fully in the factory or otherwise.
The JRS vide letter dated 07.10.2016 submitted thai, they have verfied the month wise
sheels titled as certificate submitted by the assessee which are duly signed by the four
officers of PGVCL and based on the said sheel summary of the eleciricity generated at

windmill and supplied to the unit has been prepared. It is noticed that. no electricity has been
soid by the notice to the PGVCL "

32 ltis clear from the above findings that electricity is generated at windmill is supplied to
the unit of the appellants which is even confirmed by the four officer of PGVC; that it is also
observed that electricity has not heen sold by appellants to PGVCL: that thus, it is evident that

the electricity generated at the windmill is captively consumed by the appellant.

3.2.1 The adjudicating authority at Para No. 18 of the impugned order No. 1 has
cbserved that the electricity generated at Jamnagar has not been captively consumed for
manufacture of taxable goods in the factory premises in Surendranagar; that the said finding is
contrary to the findings given in para No. 16 of the order, that the said observation is incorrect;
that the adjudicating authority at para No. 1¢ of the impugned order No. 1 has observed that
there is no continuous supply of the said electricity geneiated at Windmill to the factory; that it is
only an offset of the electricity in the bills generated at factory premises. hence, it would not fall
in the capacity of captive power plant; that electricity is the necessity for the manufacture of the
final products and for making it operative during the eligibility period granted by Gujarat Energy
Development Agency and the appellants has entered into an agreement with the Gujarat
Energy Development Agency (GETCO ); that the appellants has opted to wheel the 100%
electricity generated in the Wind mill/s to its manufacturing unit; that as per the clause 4.1
under the heading ‘terms and conditions for transmission/wheeling of energy’ it is clear that the
appellants was desirous of wheeling the energy to its own manufacturing units for the purpose
of captive consumption, in accordance with the provision of the Policy; that the electricity

generated at the Windmill is captively consumed by them at its own manufacturing unit and

therefore not sold:

322 The appellants relied upon para No. (4) of the judgement of Hon. Tribunal of

Delhi in the case of M/s RAJRATAN GLOBAL WIRES LTD. 2012 (26) S.T.R. 117 (Tri. - Del.)

Page 4 of 19
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5
wherein the Hon'ble Tribunal has held that since the Wind mill is a captive power generating

plant, the credit of expenses related to it should be allowed; that they cited the relevant para of

the judgement as follows:

4. There is no dispute about the fact that if the inpuls are used or input services are
availed in respect of a captive power plant situated within the factory or adjacent to the
factory, Cenvat credit would be available. But if the captive power plant happens to be
wind power generator, it may not be always possible to locate the same in the close
vicinity of the factory, as the wind power Generators have to be located at the places
where the wind with sufficient speed is available throughnut the year. In this case,
though the factories of the appeliant are located at Raipur and Pitampur, since they
have chosen to use electricity generated by their captive wind power generators, the
wind mills are situated in Dewas. These wind mills have heen established with the
permission of the M P. State Electncity Board and from the permission given by the M.P.
State Electricdly Board it is sesn that the wind mills are mentioned as for captive use by the
appellant. Since, the wind mill are located far away from the factories. the power cannot be
transmitled directly and the appellant would necessarily have to enter into an agreement with
the State Efectricity Board for its transmission. In both these cases, it is seen that the
appellants had enlered info the agreements with the M.P. State Electrcity Board for
transmission of power under which the electricity generated by the wind milis is first
transferred fo the M.P. Eleciricity grid _and, thereafter the M.P. State Electricity Board
supplies 98% of that power te the appellants after deducting 2% power as wheeling charges
In view of this, | hold that the wind mills in this case have to be treated as captive
power plant and hence the services of erection, installation, commissioning, repair
and maintenance and insurance used in respect of the wind milis wouid be eligible for
Cenvat credit. Moreover one of the main factais for deciding fie question as to whether
Cenvat credif is available in respect of the service used by a manufacturer is as lo whether
the service received has nexus with the manufacture of the final product or with the business
of manufacture and in this case, | find that there s clear nexus as the electricity generated by
the wind mills has been used for running of the factories of the appellant and just because
the electricity has not been directly supplied, but has been supplied through M.P, Electricity
grid, it cannot be said that the vand mills are not captive power piant. | find that same view
has been taken by the Tribunal in the case of Maharashtra Seamless Ltd. v. C.C.E, Raigad
(supra) and Endurance Technologies Pvt Ltd, v. C.C.E, Aurengabad (supra). In the first
judgment, the Tribunal has also discussed the judgment of Tribunal in the case of Rajhans
Metafs Pvt. Ltd. v. C.C.E., Rajkot (supra}, where a contrary view had been taken and has
observed that view taken in that judgment is not correct. in view of judgment of Bornbay High
Court in the case of C.C E v Ultratech Cement Ltd (supra). In view of the above discussion,
| hold that the services, in question, received by the appellants have to be treated as input
services eligible for Cenvat credit. The impugned orders, therefore, are not correct. The
same are set aside. The eppeals are allowed.”

3.2.3 Relying upon the above judgment, they contended that said services are eligible
for the input service credit, and in the present case also the same should be allowed to the

appellant.

3.3 The appellants further contended that the services used for erection and
commissioning of Wind mills are directly in relation to manufacture of final products and
therefore the credit of the same should be allowed; that the electricity is used for
running of machinery installed in the factory and entire production process of the
appellants was machine oriented; that therefore, without electricity, the appellants
would | not be able to manufacture its final product, as the entire production process
would come to a standstili; that therefore, electricity is a necessity for carrying out the
production process; that the state electricity boards promote generation of electricity

from non-conventional resources; that the comnpanies which generate electricity from
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non-conventional resources, the electricity board transmits the same from the plant to

their factory by giving credit of the same in the niext month electricity bill; that the
generation of electricity and transfer to the electricity board is a part of the promotion of
use of non-conventional resources scheme of the state government, that  the
appellants has entered into an agreement dated 26.03.2013 with the Gujarat Energy
Transmission Corporation Ltd. (in short, “GETCOQ”) for the operation of the whole
activity of wheeling the power generated at the Wind farm to the manufacturing units of
the appellants; that when a project of erection of windmill plant is propesed, then due
consideration is required to be given to its location, the direction of the wind for
maximum generation of electricity; that erection of the windmill is location specific; that
the location near the Surendranagar factory of the appellants was not suitable for a
Windmill and hence, the appellants have chosen another location at Jamnagar to erect
windmill/s which was used to generate electricity, that all the energy which was
generated in the Windmill at Jamnagar was wheeled to the factories of the appellants at
Surendranagar; that the consumption in the factories is much higher than the
generation of the electricity; that the entire electricity generated in the Windmill is
consumed by the factory itself and there is no quantity left for the sale.

331 The appellants submitted that they used the service for the erection and
installation of Wind mill/s to generate the electricity and the electricity was further used
in production of final goods which was excisable and therefore, the Cenvat credit of the
input services used for production of electricity is available to the appellant, that the

Hon'ble Tribunal in its decision in case ZF STEERING GEAR (INDIA) LTD. 2015 (317)
E.L.T. 580 (Tri. - Mumbai) has held that :-

“Cenvat credit - Input service - Annual Maintenance of wind
mill, installed outside faciory by assessee for use of eleciricity
generated by it, on transfer through State Electricity Board - No
dispute raised that eleciricity so generated was used by
assessee in course of business of manufacturing - HELD :
Assessee was entitled ito take Cenvat credit on annual

maintenance charges of wind mill Department plea that as e

electricity was given to State FElecincity Board. and only
equivalent electricity was taken from it, electricity generated by
wind _mill was not used for manufacturing of final product,
rejected - Rule 3A of erstwhile Central Excise Rules, 1944."

[Emphasis supplied |
3.3.2 Relying on the above case law, the appellants contended that they have instalied
Wind millfs away from their factory; that they have transferred the electricity generated by Wind
mill/s to state electricity board and in turn state electricity has given free electricity to them; that

it was held that Cenvat credit of input services used for generation of electricity was available to

the appellant.
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3.4 The appellants also contended that the lower adjudicating authority had

observed that the transaction of transmission of power to the GEB and sale of power or
off-setting of power by the GEB with the appellants are two independent transactions. ;
that the GEB (PBVCL) was only giving credit for the: power received in the grid and it
does not mean that there is a nexus between the service received at the Wind mill/s
and the items manufactured in the factory of the appellant; that the agreement entered
into between GETCO and the appellants were was for wheeling the power generated at
the windmill in Jamnagar; that the electricity board transmited the same from the plant
to their factory by giving credit of the same in the next month electricity bill: that the
appellants would not have entered into the agreement had they not got the set-off for
the energy generated; that the basic condition of the agreement is that when the
appellants transferred the electricity generated at Wind Mill/s to GEB, Jamnagar, in tumn
GEB, Surendranagar will transfer the same amount of electricity to the appellants at its
factory; that the entire transaction is single; that this transaction completes in one chain
only; that therefore, it is one transaction only; that the finding of the adjudicating

authority that there are two independent transactions is incorrect.

3.5 The appellants further submitted that the lower adjudicating authority has
not described any facts based on which it was observed that the services received by
the appellants do not qualify to be input services and therefore the reliance placed on
the judgment of Gujarat Heavy Chemicals Ltd. 2011 (22) STR 610 (Guj) by the
adjudicating authority is not correct, that electricity generated by Wind Mill/s is
captively consumed in the factory to produce the final products which are excisable;
that it is evident from the certificates signed by the PGVCL, Gujarat that total quantity
(except, wheeling loss) of the electricity transmitted by appellants to GEB was eceived

in turn free of charge; that therefore the judgement of Gujarat Heavy Chemicals Ltd.
(supra) on which the adjudicating authority had relied is not applicable to the
appellants; that the appellants have availed the Cenvat credit on the security service
provided at their residential quarters maintained for workers by the manufacturer; that
naturally the said services would not be allowed as input services, since they were used t‘-‘jf
for the residential quarters; that while the facts of the present cases are totally different;
that in the present case, appellants had received erection and commissioning services
for the generation of electricity which was directly utilized for production of final goods

and therefore, the facts of the case relied upon by the lower adjudicating authority are
not applicable to the present case.

3.6 The appellants further contended that unlike inputs credit of input services is
eligible even if the same are used cutside the factory premises: that the adjudicating
authority observed that the input services ie. erection and commissioning of Wind

mill’s, are not used within the factory premise, as well as not used directly or indirectly
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in the manufacture of final products; that it is nowhere stated in the definition of input

service that the services should be used inside the factory premises; that as per Rule
4(7) of the Cenvat Credit Rules, 2004 credit of input service will be available on receipt
of invoice by the appellant; that the credit will be eligible only an receipt of input service
within the factory, unlike inputs, wherein it has been clearly stated in Rule 4(1) that the
credit on input will be eligible only on receipt of input within the factory of the
manufacturer or premises of provider of output service; that in the case of Deepak
Fertilizers & Petrochemicals Corpn. Ltd. 2013 (32) S.T.R. 532 (Bom ), the Hon'ble High
Court has held that there is no requirement under the Cenvat Credit Rules, 2004 that
the inout services should be received in the factory of the appellant. In view of the
above even if the input service is received outside the factory, the credit is eligible to
the appellants; that thus, the contention in the impugned orders that since the service
is received outside the factory of the appellants, credit is not eligible is not correct.

W ) The appellants further contended that there is diiect nexus between the
services availed at Wind mill farm and electricity used in the factory for the production of
the final goods. The Hon'nle High Court in the case of EnduranceTechnology Pvt Ltd.

reported in 2015-TIOL-1371-HC-MUM-ST has held that:

“Held: As per Rules 2(B){k),(I) (m), 3 and 4 of CENVAT Credit Rules, 2004, it is clear
that the management, maintenance and repair of windmills installed by the
respondents is input service as defined by clause "I" of Rule 2. Rule 3 and 4 provide
that any input or capital goods received in the factory or any input service received by
manufacture of final product would be susceptible to CENVAT credit._Rule does not
say that input service received by a manufacturer must be received at the factory
premises.”

3.71 Relying upon the above judgment, the appellants contended that there is
no requirement of receipt of input services within the factory premises only; that the
ratio of above judgment in the present case, there was no requirement to receive the
erection and commissioning services within the factory; that the appellants also relied
upen the case of Parry Engg. & Electronics P. Ltd. 2015 (40) S.T.R. 243 (Tri. - LB) by
the Larger bench, wherein it has been inter alia rendered as under :-

7. We find that the hon'ble Bombay High Court in the case of Endurance
Technologies Pwvt. Ltd. (supra) held that Cenvat credit is eligible on
maintenance or repair services of Windmills, located away from the
factory. It is well ssttled that the decision of Hon'ble High Court is
binding on the Tribunal. It was pointed out at ne time of hiesring that the
definition of "input service” credit was subsequently amended in 2011. We
find that the present appeals are nvolving for the period 2006-2007. in any
event, this issue is not before the Larger Bench. Hence, the view taken by the
Tribunal in the case of Endurance Technologies Pvt. Lid. (supra) is correct "

E. In view of the above discussion, the decision of the Trbunal in the case
of Endurance Technology Pvt. Lid. (suprs), as upheid by the Hon 'ble Bombay
High Court as slated above, has enunciated the correct position of law.
Accordingly, the reference is answered in favour of the assessee and against

the Revenue. Registry is dirscted to place the files before the regular Bench
for passing appropriate order "
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3.8 The appellants contended that the reliance placed on judgment of the Hon'ble

Supreme Court in Maruti Suzuki Ltd. 2009 (240) ELT 641 (SC) by the adjudicating
authority is incorrect: that it was held that electricity has to be consumed captively in
the manufacture of excisable goods so as to be eligible for Cenvat credit on the inputs
in the manufacture of such electricity; that in the case of Maruti Suzuki supra had
transferred the electricity generated to its jcint ventures thus could not consumed the
total electricity generated by it in the factory; that the Hon'ble Apex Court held that only
that credit of input used in generation of electricity which is not captively consumed will
not be available: that it was held that Assessee is entitled to credit on the eligible
inputs utilized in the generation of electricity to the extent to which they are using the
produced electricity within their factory (for captive consumption), they are not entitled to
Cenvat credit to the extent of the excess electricity cleared at the contractual rates in
favor of joint ventures, vendors etc.. which is sold at a price; that the facts of the above
case and the present cases are not same; that in the present cases, the appellants
has not sold or transferred the electricity to others; that the appellants has captively
consumed the entire electricity generated by it and therefore the Cenvat Credit should
not be denied to them.

3.9 The appellants also relied upon on tne judgement of GUJARAT STATE
PETRONET LTD 2013 (32) S.T.R. 510 (Tri, - Ahmd.) wherein it has been inter alia,
neld that :

‘5.3 As regards the service rendered by the EPC contractors the ground
canvassed is that what has emerged is an immovable property which is neither a
service nor goods. In this case, it has to be noted that EPC contractors have
not paid service tax on ‘pipeline system' but on the services provided for
constructing the system. Definition of ‘input service’ clearly covers this and
it cannot be said that this service is not provided to output service. Moreover
the decision of Hon'ble Andhra Pradesnh High Court in the case of Sai Sahmita
Storages (FP) Ltd. [20171 (270) EILT. 33 (A P.) = 20711 (23) S T.R. 341 (A.P.)] also
Supports the case of appeliants. In this case it was held that inputs used for
construction of warehouse is admissible as credit.”

A Ve
391 Relying upon the above judgement the Hon'’ble Tribunal has disallowed
the credit of the duty paid on pipeline considering it neither as ‘input’ nor as ‘capital
goods' under Cenvat Credit Rules, 2004; that however, the Tribunal has allowed to
take credit of the Service Tax paid on construction of the pipe lines system; that the
above judgement has been affirmed by Gujarat high court in 2014 (34) STR 321; that
in the present cases, the appellants the said services are also covered in the definition
of the input services, irrespective of the fact that Windmill falls within the definition of

capital goods; that therefore, the credit of service of erection and commissioning is
avallable to the appellant.

310 The appellants also relied on the judgement of Idea Cellular Ltd. 2016 (3) TMI 1117 =
CESTAT-MUMBAI in which it held that
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“Cenvst credit - construction service, erection, commissioning and
installation service, works Contract service, consultancy enginesr's service,
business auxiliary services and business suppoit services - services used
for erection of BTS Towers - Held that - services of construction and works
contract are exciuded from the definition of input service, therefore the
Cenvat Credit on the said two services are diszllowed As regard other
services there s a dispute between the Ld. Commissioner and the appellant
that some of the services like design service, technical ltesting and analysis
service are in fact business auxiliary service and business support service,
which needs werification by the adjudicating authority. However,
irrespective of difference of service whather it is design service,
technical testing and analysis service or business auxiliary service and
business support service, the same for not falling under the exclusion
category, therefore the credit cannot be denied on these services.
Similarly, the services like erection, commissioning and installation
and consuitancy engineer's service are also not excluded in the
amended definition of input service. Thersfore in my considered view,
except the construction service and works contract service the credit on
other services are admissible.”

3.10.1 Relying upon the above judgement that credit of the Service Tax paid on
installation and erection services of goods i.e. BTS Towers which are not allowed as
capital goods as per the High Court order in the case of Bharti Airtel Ltd. Vs.
Commissioner of C. Ex., Pune-lll 2014 (35) S.T.R. 865 (Bom.), is allowed; that it will
evident that credit of the Service Tax paid cannot be denied on the ground that such
services are used in relation to goods which are not capital goods; that applying the
ratio of the above judgement, the appellants are eligible to take the credit of the erection

and commissioning services.

311 The appellants alsc submitted that, the definition of the Capital goods as

per rule 2(a) of the Cenvat credit rules, 2004 as amended wef 01.07.2012 is as
follows:

A. “The following goods, namely —

(i) falling under chapter 82, chapter 84, chapter 85 chapter 90, [heading 6805,
grinding wheels and the like, and parts thereof falling under heading 6804] of the
First Schedule of the Central Excise Tariff Act:

(i) Pollution control equipment;

(i) Components, spares and accessories of the goods specified in clauses (i) and
(i),

(iv) Moulds and dies, jigs and fixtures;

(v) Refractories and refractory materials: A

(vi) Tubes and pipes and fittings thereof;

(vii)[Storage tank and]

(vii} Matar vehicles other than thosa falling under tariff headings 8702, 8703, 8704,
8711 and their chassis, [ but including dumpers and tippers],)

used-

(1) in the factory of the manufacturer of the final products, but does not include any
equipment or appliance used in an office; or

[(1A) Outside the factory of the manufacturer of the final products for generation of

electricity for captive use within the factory: or]
{2} For providing output service,

B. Motor Vehicles designed for transportation of goods including their chassis
registered in the name of service provider, when used for-

(i) Providing an output service of renting of such motor vehicle: or

(ii) Transpoertation of inputs and capital goods used for providing an output service;
or
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(ili) Providing an output service of courier agency:]

C. Motor Vehicles designed to carry passengers including their chassis, regis._tered
in the name of the provider of service, when used for praviding output service of

(i) transportation of passengers; or
(i) renting of such metor vehicle; or
(iii) imparting motor driving skills;

D. Components, spares & accessories of molor vehicles which are capital goods
for the assessee;”

3:113 Relying upon the above clause (1A) supra of the above definition, the
appellants contended that any machinery used outside the factory for the production of
the electricity which is te be captively consumed within the factory for production of the
final product is a capital goods; that the period of dispute in the present case is June
2013 i.e. after the amendment therefore, the Wind mill/s installed by the appellants also
tell under the definition of capital goods; that definition has nowhere described the area
limit within which is should be installed; that it has just been mentioned that outside the
factory premises and therefore, Wind Mill/s installed at Jamnagar has to be considered

as capital goods.

3.11.2 The appellants further submitted that nowhere in the show cause notices
it has been alleged that the credit of impugned services is not allowed, as the credit of
the Windmill as Cenvat credit is not allowed; that said observation made in the
impugned order/s is beyond the scope of show cause notice, that following are the
cases where It has been held that the adjudicating authority cannot pass order beyond
the scope of show cause notice:

- Magna Laboratories Gujarat (P) Ltd. - 2016 (339) EL.T. A56 (S.C.)

- ASHOKA BUILDCON LTD. 2016 (41} S.T.R. 452 (Tri. - Mumbai)

- DHL Logistics Pvt. Ltd. - 2015 (39) 8.T.R. J172 (S.C.)

- |.S.E. SECURITIES & SERVICES LTD 2013 (32) S.T.R. 442 (Tri. - Mumbai)

- DHAMPUR SUGAR MILLS LTD. 2010 (260) E.L.T. 271 (Tri. - Del.)

- JAYASWAL TRAVELS 2008 (12) S.T.R. 379 (Tri. - Del ) R
3113 As regards, the issue that if the intermediate product is exempted/non -

excisable, the credit of the input services that are used for the manufacture of such
intermediate product will be eligible, the appellants contended that the lower
adjudicating authority has observed that services used in erection and commissioning
have resulted in production of electricity, which is not excisable and therefore, Cenvat
credit on the said input services is not available. The chain of Cenvat credit of the said
input is broken once the emergence of non-excisable product in terms of Rule 6 of
CCR, 2004. In the instant case, even the electricity has been geierated at windmill farm
which is far away and there is no continuous supply of the said electricity generated at
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windmill to the factory. Therefore, electricity being a non-excisable goods, the input

services used for such electricity cannot be further pass on or utilized at the factory

premise.

3.114 The appellants countered the above findings of the lower adjudicating
authority contending that transmission of electricity by the appellants to GEB and
receipt by the appellants in turn from GEB, is one transaction; that if inputs or input
services are used for the manufacturing of intermediate product and intermediate
product is used in the production of final product which is excisable, Cenvat credit of
input or input services would be available to the manufacture as held by the Supreme
Court in the case of Solaris Chemtech Ltd. as reported in 2007 (214) E.L.T. 481 (S.C.).

3.11.6 The Hon'ble Supreme Court in the case of Solaris Chemtech Ltd. (supra)
has held that the credit of inputs or input services used in manufacture of non-excisable
intermediate product will be eligible if the intermediate product is used for the
manufacture of dutiable final product. The Hon'ble Supreme Court has also dealt with
the inputs used in the manufacture of electricity which was further used in the
manufacture of final products cleared on payment of duty. The appellants thus
submitted that the ratio of the judgment is squarely applicable to the present case.
They also relied upon relevant extract is as follows:

*8. In our view, there is no merit in  this civil appeal filed by the Department.
At the outset, we may clarify that electricity is not an excisable item. Further
in this batch of civil appeals we are concemed with the electricity which is
generaled Inside the plant by healing of LSHS and which is captively
consumed and used lo manufacture cement/caustic soda. Rule 57A, quoted
above, has an Explanation clause which stated as o0 what Inpuls are included
in MODVAT credit Explanation clause (c) refers to “input used as fuel”. This
clause was inlroduced by Nofification No, 4/94. At that time the Government
made it clear that inputs used as fuel were entitled to MODVAT credit That
fuel either utilized directly or for generating electricity, as an intermediary
product, is Integrally connected with several operations which results in the
emergaence of the final product, namely, cementicaustic soda. It is important
lo nole that without utilization of LSHS. it is not possible to manufaciure f
cement/caustic soda. The electrolysis process is dependent on cantinuous q;' Nk
flow of slectricity If there is disruption in the supply of electricity from the Ve
Electricily Board then the entire plant of the assessess would fail and the
manufacture of cement/caustic soda wouid not {ake place. Therefore, | SHS
would come within the ambit of the expression “used in or in relation to the
manufacture of the final product’. Further, in the case of Collector of Cenlral
Excise v. Rajesthan State Chemical Works - 1991 (55) ELT 444 (S.C), it
has been held that any operation in the course of manufacture i integrally
connected with the operation which results in the emergence of manufactured
goods, would come within the term “manufacture” This is because of the
words used in Rufe 57A, namely, ‘goods used i or in relation to the
manufacture of the final products”. Electricity is one form of heat. It gets
generated in several ways. LSHS is a fuel used in the generation of
electricity. Since, electricity is self-generated and since it COmes inio
existence as an intermediary product, its utilization for production of final
product 1s crucial. Hence. MODVAT credit on LSHS used in production af
electricity cannot be denied Lastly, we may point out that in order (o
appreciale the argumenis advanced on behalf of the Department one needs
fo interpret the expression ‘in or in relation to the manufacture of final
products® The expression “in the manufacture of goods” indicates the use of
the input in the manufacture of the final product. The said expression
normally covers the antire process of cenverting raw-materials into finished
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goods such as caustic soda, cement elc. However, the matter does not end
with the said expression. The expression also covers inpuls "used in relation
to the manufaciure of final products”. It is interesting to note that the said
expression, namely, “in relation t0” aiso finds place in the extended definition
of the word "manufacture” in Sectien 2(7} of the Central Excises and Salt Act
1944 (for short, ‘the said Act). It is for this reason that this Court has
repeatedly held that the expression ‘in relation to” must be given a wide
connotation The Explanation to Rule 57A shows an inclusive definition of the
word “inputs”. Therefore, that is a dichotomy between inputs used in the
manufacture of the final product and inputs used in relation to the
manufacture of final products. The Departmant gave a narrow meaning to the
word “used” in Rule 57A. The Department would have been right in saying
that the input must be raw-material consumed in the manufacturs of final
product, however, in the present case, as stated above, the expression
‘used” in Rule 5TA uses the words “in ralation to the manuizturs of final
products®. The words ‘in relation to" which find place in Secticn 2(f) of the
S8id Act has been interpreled by this Court to cover processes geansrating
intermediate products and it is in this context that it has been repealedly held
by this Court that if manufacture of final product cannot take place without the
process in question then thal process /s an integral part of the activity of
manufacture of the final product. Thersfore, the words “in relation to the
manufacture” have been used ‘o widen and expand the scope, meaning and
content of the expression “inpuls" so as to attract goods which do not enter
into finished goads In the case of M/s J K Cotfon Spinning and Weaving
Mills, Co. Ltd. v. The Sales Tax Officer, Kanpur and another - AIR 1965 5 C
1310, this Court has held that Rule 574 refers to inputs which are not only
goods used in the manufacture of final products but also goods used in
relation to the manufacture of fina! products. Where raw-material is used in
the manufacture of final product it is an input used in the manufacture of final
product Howsver, the doubt may arise only in regard lo use of some articles
not in the mainstream of manufacluring process but somethitg which is used
for rendering final product marketable or something used otherwise in
assisting the process of manufacture. This doubt is sef st rest by use of the
words “used in relation to manufacture” In the present case, the LSHS is
used lo generate electricity which is caplively consumed. Without continuous
supply of such electricity generated in the plant it is not possible to
manufacture cement, caystic soda efc. Without such supply the process of
elactrolysis wes not possible. Therefore, keeping in mind the expression
‘used in relation to the manufacture” in Rule 57A we are of the view that the
assessees were entitied to MODVAT credit on LSHS. In our epinion, the
present case falls in ciause (c). thersfore, the assessees were entitied to
MODVAT credit under Explanatory clause (c) even before 16-3-95, Inputs
used for generation of electricity will qualify for MODVAT credit only if
they are used in or in relation to the manufacture of the final product,
such as cement, caustic soda etc. Therefore, it is not correct to state
that inputs used as fuel for generation of elecizicity captive:;y consumed
will not be covered as inputs under Rule 574 ° N

3.1186 The lower adjudicating authority has observed that it is related to Inputs -
Low Sulphur Heavy Stock (LSHS) and furnace oil used to generate electricity which is
captively consumed for manufacture of final product such as caustic soda, cement etc.,
whereas in the present case it relates to Input Services used at Wind mill farm and
electricity has been generated there and not in the plant therefore, it cannot be said as
generated and used captively in the plant itself. The appellants submitted that it would
be clear from their submissions above that electricity generated at Wind millls is
captively consumed by them
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| CENVAT Credit Rules, 2004, it is clear that the

windmills installed by the respondents is input
service as defined by ciause "|" of Rule 2. Rule
3 and 4 provide that any input or capital goods
received in the factory or any input service
| received by manufacture of final product would
| be susceptible to CENVAT credit. Rule does
not say that inpul service received by a
manufacturer must be received at the factory

operation and maintenance services of

' purchase of windmill and machinery, insurance
' policy for workers, service charges paid for
| cranes and outward transportation of goods,
| as all such activities essential in running |
windmill operation. an important source of

Service provided towards maintenance

| credit of Service Tax paid in that regard.

generating power - A windmill _owner
generating power at source of wind may
not have factory at same place, therefore,
they exchange power generated by them |
' with Electricity Board at point of generation
: for getting equivalent power at their place

of manufacture - Appellant entitled for

credit - Rule 3 of Cenvat Credit Rules, 2004

T
{.\._J‘- el
e

annual maintenance charges of wind mill

to State Electricity Board, and only equivalent
[glecln‘citv was taken from it electricity
gererated by wind mill was not used for

3A of erstwhile Central Excise Rules. 1044

and equivalent quantum is withdrawn in the

14
3A1.7 The appellants further submitted that he issue is no longer res integra and
cited the following case laws -
' Sr.No. | Citation | Gist of the judgement
! ' - i
1 |2015-TIOL-1371 = HC - | As per Rules 2(B)(k)() (m), 3 and 4 of
MUM-ST | management, maintenance and repair of
|
premises.
2 2016 (42) STR. 776 Cenvat credit of Service Tax allowed for
(Tri. - Chennai) | windmills, including rental and security |
| | services, term loan processing charges for |
energy generation,
| I ——
3 12015 (40) S.T.R. 774 | Cenvat credit - Maintenance of windmil - |
(Tri. - Chennai) | thereof entitles the appellant to Cenvat
4 [2016 (332) ELT. 142 Cenvat - Input - Maintenance of windmil of
(Tri. — Chennai)
5 2015 (317) E.L.T. 580 | Assessee was entitied to take Cenvat credit on
(Tri. - Mumbai) Depariment plea that as electricity was given
i manufacturing of final product, rejected - Rule |
6 | 2015 (40) S.TR. 243 ‘: Electricity generated surrendered to the grid
(Tri. - LB) | factory from the grid - In view of Bombay High

| Court upholding decision of Tribunal in 2012

(273 S.T.R. 320 (Tribunal), Cenvat credit
- available for aforesaid services used in
| windmills away from factory.
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312 The appellants further contended that penalty under Rule 15(2) of Cenvat
credit rules, 2004, read with Section 11AC of Central Excise Act, 1944 should not be
imposed upon them for the reason that penalty under Rule 15(2) of Cenvat Credit
Rules, 2004, read with Section 11AC of the Central Excise Act, 1944 can be levied only
when the demand arises on account of fraud, suppression etc.: that the appellants were
under a bonafide belief that they are eligible for credit of the impugned services; that
from the above it is clear that there was no intention of fraud or suppression of facts
with an intention to evade payment of duty; that therefore, penalty should not be
imposed; that the Hon'ble Supreme Court in number of cases has held that the
manufacturer should possess mala fide intention of non-payment of duty, where the
proviso to section 11AC are to be invoked. The appellants relied upon the following
case laws in support of their contention :-

(i) Cosmic Dye Chemical 1995 (78) ELT 721 (SC).
(ii) In CCE Vs. Chemphar Drug and Liniments 1988(40) ELT 276 (SC),
(iif) In Pushpam Pharmaceuticals company 1985 (78) ELT 401 (SC)
(iv) Tamil Nadu Housing Board 1994 (74) ELT 9 (SC)
(v) Continental Foundation Jt. Venture, 2007 (216) ELT 177 (SC)
(vi}) Pahwa Chemicals Private Limited 2005 (189) E.L.T. 257 (S.C.)
(vii) Al-Falah (Exports), 2006 (198) ELT 343 (Tri. LB).
3.12.1 The appellants contended that the proviso to Section 73 of the Finance

Act is in pari materia to Section 11A of the Central Excise Act. 1944 in light of the
decision of the Hon'ble Tribunal in Mahakoshal Beverages Pvt. Ltd. v. Commissioner of
Central Excise, Belgaum [2007 (6) STR 148], wherein it has inter alia been held that,

“"The provisc lo Section 73 of the Acl was promulgated by Finance Act 2004 but adding proviso to

Section 73 of the Central Excise Act, which is parimateria to Section 11A of Central Excise Act "

3.12.2 The appellants contended that it is evident from the above
Judgement that the penalty under Section 11AC canrot be impesed if the demand is for
normal period; that show cause noticels are issued within the normal period of
limitation; that applying the ratio of the above judgement, it is submitted that penalty
cannot be imposed under Section 11AC and penaity r should be set aside.

3.12.3 The appellants further contended that the issue pertains to Interpretation
of the statute and it is well settled that when an issue relates to interpretation of
statute, penalty should not be levied: that in the case of Uniflex Cables Ltd 2011 (271)
ELT 161 (SC), the Hon'ble Supreme Court has held when an issue relates to
interpretation of statute, penalty should not be imposed on the assessee; that the
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appellants further relied on the following decisions :-
» Sonar Wires Pvt. Ltd Vs CCE 1986 (87) ELT 43¢ (T)
* Synthetics & Chemicals Ltd. 1987 (89) ELT 793 (T)
e Man Industries Corporation 1986 (88) ELT 178 (T)
s Sports & Leisure Appare! Ltd. CCE., Noida 2005 (180) ELT 429
e Agquamall Water Solutions Ltd. 2003 (183) ELT 428

4, Personal hearing in the matter attended by 04.10.2017. S/Shri Karan Awtani,
Chartered Accountant and Nilesh Chauhan, Excise In-charge of the appellants
appeared and reiterated the submissions made in the grounds of appeals. They further
stated that the issue involved has already been decided by the Hon'ble High Court of
Bombay in the case of Endurance Technology Pvt. Ltd. reported in 2017 (52) S.T.R.
361 (Bom ), as well as by the Larger Bench of CESTAT in the case of Parry Engg. &
Electronics P. Ltd. reported in 2015(40) S T.R. 243 (Tr-LB). They also submitted that
Hon'ble Supreme Courts judgment in the case of Maruti Suzuki Ltd. reported in 2009
(240) ELT 641 relied upon by the adjudicating authority is for the prior period and since
then the law has changed and the said judgment has considered only inputs and not
input services. They further submitted that the case of Gujarat Heavy Chemicals Ltd.
supra, relied upon by the lower adjudicating authority is also not applicable as the facts
are different in that case.

4.1 Personal hearing notice was also sent to the Jurisdictional Assistant
Commissioner however none appeared from the Department.

Findings :-

5. | have carefully gone through the facts of the case on record, the impugned
orders, the grounds of appeals raised by the appellants in Appeai memorandum, as
well submissions as made during course of personal hearing.

5.1  The issue to be decided in both the appeals is whether the impugned orders
denying Cenvat credit of Service Tax paid on the services utilized for installation of
Windmill at Jamnagar, 275 kms. away from the factory premises, is proper or otherwise.

6. | find that the adjudicating authority has denied Cenvat credit of Service
Tax paid on services utilized for installation of Windmill, inter-alia, on the grounds -

(i) that the electricity generated at the Wind mills was being supplied to GEB and
in lieu of the electricity so generated the GEB was providing set-off to the
appellants in their factory at Surendranagar and therefore it had no direct or
indirect relation to manufacture of the final product at Surendranagar, as
required under Rule 2(l) of the Cenvat Credit Rules, 2004;
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(i) the transaction of transferring of power to the GEE and sale of power of
offsettting of power by the GEB with the appellants, are two independent
transactions and therefore both are unrelated act to each other and therefore
services availed at Jamnagar and credit of the service tax paid for service is
not admissible at the manufactguring units situated at Surenderanagar, as
there is no direct or indierect relation between such availment of service at
Jamangar and the manufacture of final product at Surendranagar;

(iiir) input services have been used towards erection and maintenance of
Windmill which produce electricity, which is not excisable and is intangible
and, therefore, the services have resulted into production of electricity being
non-excisable goods, the availment and utilization of the said input service, is
not admissible electricity being non-exisable as chain of Cenvat credit of the
said input services is broken once non excisable goods emerged as per Rule
6 of the CCR, 2004: and

(iv) the appeliant is not eligible for Cenvat Credit of input which resulted in
transmission loss and therefore proportionate credit which is attributable to
the electricity, not used / supplied in the factory premises would not be
available and therefore credit of Rs, 9,550/~ out of toial Cenvat Credit of Rs.
99,546/ in respect of the Unit-ll would not be available to the appellant.

i I find that the appellants have availed Cenvat credit on Service Tax paid
on installation and erectioning services utilized at the Windmill situated at distant
place from the registered premises of the appellants. The contenticn of the
Department is that the services being utilized at a distant place, hence Cenvat credit
was not available to the appellants whereas, the appellants have pleaded that the
definition of ‘input service’ covers such services. | would like to examine, definition
of input service as defined under Rule 2{l) of the CCR, 2004 during the relevant
period which is produced below for ready reference: -

(L) "input service" means any service, -
(i) used by a provider of output service for
providing an output service; or
(ii) used by the manufacturer, whether

directly or indirectly, in or in relation
to the manufacture of final products
and clearance of final products upto
the place of remaoval,

and includes services used in relation to setiing up, modernization,
renovation or repairs of a factory, premises of provider of output service or
an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the place of removal,
procurement of inputs, accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit rating,
share registry, security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward transportation upto
the place of removal;
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5 4| It is a undisputed fact that the generation of electricity is taking place
at Windmill at a place away from the factory and the electricity so generated, is
wheeled to the electricity authorities, who in turn, suppued electricity at the
manufacturing unit of the appellants, as per agreed formulae, and that electricity was
utilized at the factory for manufacture of the final products of the appellant. | find
that the matter is no mare res integra in view of the decisions of the Hon’ble Bombay
High Court in the case of Endurance Technology Pvt. Ltd reported at 2017 (52)
5.T.R. 361 (Bom) and the Larger Bench of CESTAT in the case of Parry Engg. &
Electronics P Ltd reported at 2015 (40) S.T.R. 243 (Tri.-LB). | also find that there is
no restriction under Cenvat Credit Rules, 2004 that the services should be utilized

within the factary premises anly.

7.2 | find that the lower adjudicating authority has relied upon the
decision in the case of Maruti Suzuki Ltd. Vs CCE, Delhi-lll as reported at 2009
(240) E.L.T. 641 (5.C.). On study of this judgments, | find that the dispute in the
Maruti case was relating to Cenvatl credit on inputs used in generating electricity,
whereas in the case on hand, dispute is relating to Cenvat credit on input
services. Further, the part of electricity so generated was sold/wheeled out to
joint ventures and vendors by the Maruti, whereas, in the instant case the
wheeled energy is adjusted by PGVCL/GEB by giving set off in periodical bills of
the appellants only. Also, the period covered in the above Maruti case is from
January, 2003 to March, 2004, whereas in the present case, the period covered is
from 2012 to 2016 and the definition of input service was amended in 2008, 2011
and 2012, Therefore, the facts of the case on hand and that of the Maruti Suzuki
Ltd. supra are different and hence, the case-law relied upon by the lower
adjudicating authority, is not correct at all.

f
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Tud The lower adjudicating authority has also relied upon the decision in
the case of CCE Vs Gujarat Heavy Chemicals Ltd as reported at 2011 (22) S.T.R.
610 (Guj.). | find that in the case of Gujarat Heavy Chemicals Ltd, the Hon’ble
High Court of Gujarat disallowed Cenvat credit on security services provided at
residential quarters of their workers, which had no connection with the
manufacture of their final products, whereas, in the case on hand until and unless
the windmill is installed / maintained, the appellants cannct produce electricity
and the electricity so generated from the said windmill has been used to
manufacture the final products of the appellants. Since, electricity received by
the appellants have been used in manufacture of the final products of the
appellants there is direct nexus. Therefore, this case law relied upon by the lower

adjudicating authority also is not correct and applicable in the instant case at all.
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7.4 Regarding the issue of the disallowance of proportionate Cenvat
Credit of Rs. 9,550/- on account of transmission toss ete a5 neld at para 26 of the
impugned order dated 21.11.2016, | find that denjal of Cenvat Credit of Service
Tax proportionately to the transmission loss occurred during wheeling of
electricity has a basis. Cenvat Credit can be taken on inputs/input service only to

the extent actually used / utlised in the manufacture of the final products.

Therefore, | find that denial of proportionate credit equal to the transmission loss

/wheeling of electricity is correct, legal and proper. However, this can’t be basis

to impose penalty under Section 11AC and hence penalty imposed under Section
11AC, read with Rule 15 of Cenvat Credit Rules, 2004 is set aside.

8. In light of the above discussion and findings, | hold that the appellants

are eligible to take Cenvat Credit of Service Tax on installation of Windmill even if

situated at a distant place from the factory premises. However, it can be allowed only
to the extent actually used/utilized in the manufacture of the final products. Hence,

denial of Cenvat Credit of Rs. 9,550/~ on account of transmission loss etc. is justified.

Q, HfTFATHT SaRT g T 15 3l 1 fFveRT IiEd i & R ST 8

9, The appeals filed by the appeliants stand disposed off in above terms.
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T (TSHIE)
By R.P.AD.
To,
M/s. Mepro Pharmaceauticals, M/s. Mepro Pharmaceauticals,
(Unit-1) 1003, GIDC, (Unit-11),
Opp. Ganesh Qil Mill, Q Road, Phase IV. GIDC,
Wadhwan City — 363 035, Wadhwan City,
Surendranagar Surendranagar,
Copy_to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.

4) The Jurisdictional Range Superintendent, GST &Central Excise, Surendranagar,
5) F. No V2/07/BVR/2017
6) Guard File.
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