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Arising out of above mentioned OIO issued by AdditionalfJoint/Deputy/Assistant Commissioner, Central Excise | Service Tax,
Rajkot | Jamnagar / Gandhidham
g Idfieddr & 9fdardt & @97 v uar /Name&Address of the Appellants & Respondent -
1. Seavenus Synthetic.. S.No. 324, Plot No. 5.. Village Mamsa..Bhavnagar
2. M/s Suraj Filament Pvt. Ltd. Block No. 171, B/H Siddhi Gas. Village-Mamsa. Bhavnagar
3. M/s Suraj Industries, S.No. 184, Block No. 144, Plot No. 2 , Village-Mamsa. Bhavnagar
= IRAlNdw) § =T maﬁammﬁmwﬁmwﬁﬂam & wam Wi IO s wEar 21/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
(A) HE AFE TR IR Yee  vd HOe Hdde Smfe & 9t e Sefla sewe oow wfEw 1944 #oaw 358 &
Foa e fac yffamml 1994 & awr 86 F FEE R o & oo s &
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA. 1344 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
(i) aﬁwwmm#mﬁmwmm%ﬁ,&:Eﬁﬁmsﬁnﬁm?mﬁ?ﬁwmﬁﬁmmﬁr%mrﬁa?h::a—afrmzi
2, 3. ¥ TTA, 7% Reeh, F1 & wEh ey
The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.
(i) IRET 9Redy 1(a) A samw av yde & e 0w ade w@e aew S92 3T wes TR dEEE AR eamariiEo
(Rreee) v af¥asr arig difss, | efedy aw, SEHTC STAA HOTE WEFEEIE- doots & H I @R |f
To the Wesl regional bench of Customs, Excizge & Service Tax Appellate Tribunal (CESTAT) al, 2 Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-3800168 in case of appeals other than as mentioned in para- 1(a} above
iy 3G SR F wAR I TEgE F F e S s oeF (nde) Sromad, 2001, F BEw 6 % s B {Ead
WWEAG@?TTW?#E‘HWWTWlWﬁ&ﬁﬁwwqﬁtm\wmg?%ﬁﬁw.mmﬁm
AR wA T H, $IC 5 ST A OTWR FA, 5 A 9T A7 50 AT FIC F% HUAT 50 ov@ wwv & FOE F oA mA 1,000
09, 5000/ 394 yuar 10.000- w9 M PUTE F@ qew A o werw w GURE yew @ yE, wEE srdey
Rmnﬁmm#rsmm%mﬁm#_mﬁﬁmaﬁﬂﬁﬁmm#hmmmas\mq T T AT Wi |
mﬁmww&mﬁmm#maﬁnmwﬁmmamﬁamm% | FET HIGY (FE AT &
far amdem-u3 & wry 500 suv W BARE qFw S e g o
The appeal fo the Appeliate Tribunal shall be filed in quadruplicate in farm EA-3 / as prescribed under Rule & of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duly demand/interest/penaliyfrefund is upte 5 Lac.. 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/
(B)

Ffielyr FariOET % wwEa whe Ber 3% 1994 1w 86(1) & o damw TrsEaTer, 1994 % B 9(1) ¥ Agd
FUifa 9uT S.7.-5 # o v £ 57 g5 vd 39F [y e wew & Beg wdw & o @ sEdr ofy w3 wee b
(Wﬁwvﬁrwﬁagﬁﬁaﬁmmmﬁwﬂmﬁmﬁ#m.mmsﬁrﬂﬁ.m‘{ﬁwmmm
FETAT, U0 5 W@ AT 3EG HH, 5 O TIT T 50 ATE ST g% e 50 9@ sev ¥ it g A FHY 1.000- T 5,000/
¥ rr 10,000/ 590 &1 PR S aew A oft oeee w1 AURE o # ame aele s soE & e &
mﬁm%mﬁ&—mmmﬁ‘mthmmmﬁméfé’:sm-ea_%m%mmrm%vlnaﬁh'agrq:zwmm.
9% B IW omAr F e R @ wafd shdir sareiteter 1 o R & | Fwe Y (£ 30 & RBv adnaT B oo
500/- suv # BT wEw s F A o

The appeal under sub section (1) of Section 86 of the Finance Acl, 1994 to the Appellate Tribunal Shall be filed in
Quedruplicate in Form 5.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994 and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs,
1000/ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Bs.5000/i~ where the
amount of service tax & interest demanded & penalty lavied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penally levied is more than fifiy Lakhs rupees. in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is siluated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/)-.
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The appeal under sub section {2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal io be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 82 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duly demanded where duty or duly and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,
iii) amount payable under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014

ST AT W GAUET HEEH

Revision application to Govaernment of India:

TH AR 1 OeTT TR FeARa Aer #, 4w su gew yRGmw 1994 Ut 35EF & yUE wWdw & dada w
wi, wRA WHR, A sae S, e Avew, Toed G, A Afve, shew a9 sEk, wee Ao % Red-110001, F¥
f&ar a1 anEel

A revision application lies to the Under Secretary, to the Govermnment of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building Parliament Street, New Dethi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:

of A & P e & A A, S AeE R T # R FRe ® NS TR & AR F 2N O R e SR o
RRT PR T HER A @ gEL NER TE OO ¥ a7 TR SR U & 4 sEn # A gwestor & e, faeh swee o
foelt siEw o # AW F TEEE § AR AN '

in case of any loss of goods, where the oss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in & warehouse or in storage whether in a factory or in a
warehouse

HRE & @ el @ 8T § B W 3 A & RH & gged sed A W Hh s S S 4w ¥ ge (W) &
AT W, T ERA & awy e e @ sy F et oo g/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufaciure of the goods which are exported 1o any country or teritory outside India.

afe seE AE IS T R AT ¥ e, Ui @7 aEE H) A T B g
in case of goods exported outside India export to Nepal or Bhutan, without payment of duty,

sfRfET R ¥ s T F sEw & B 1 2 e e wiefen e s e geut =t % g4 Alew & oag o3l ouw
s o amgEw (ndre) & Zaw fEee #REDE (9 2) 1998 $1 uwr 109 F Zaw fram $ 7% G wyar A 9T ar g A
giive forw e &I/

Gredit of any duty allowed to be ulilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such arder is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (Mo.2) Act, 1998

Sudad e 1 & 9RT 9uF wEd EAS & S H1 dwdin Fomea e () Frmmeeh, 2001, ¥ w9 & dadad famise g,
ﬂ&ﬁﬁ#éﬁmﬁamﬁmﬁmmisqﬁaamaﬂkmqamram‘mam!ﬁammﬁaﬁﬁ
AT F A A ST Ao WOWEH, 1944 1 610 35-EE & aRw GRS aew & HOe & www & di @ TR6 & v
HasA &1 FET e/

The sbove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1844, under Major Head of Account.

TS e § wY eiarad Tefa ges $ osEmeh f e wiw |

B3 FoIT TRH R @ &0 0 SEN & 8 a1 w9 200/ = oapEE e s i aft s e oF W R ¥ S @ A
FO 1000 -/ F HIER R AT |

The revision application shall be accompanied by a fee of Rs 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

wﬁs'ﬂmt?Tﬁiéﬂﬁ}n??ﬁerT?ﬂTWmmwkiﬁﬂ%ﬁwm,mﬂﬁmmml AT F
 Fv o A P T A @ A & B soiufy whdg R B e i a7 S S F U Jed R s g |
In case. if the order covers various numbers of order- in Original, fee for each O.L.O. should be paid in the aforesaid manner.
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application 1o the Central Govt. As the case
may be, is filled to avoid scriptoria work If excising Rs. | lakh fee of Rs. 100/ for each.

FATETT FOETEE AFE HIUWEA, 1975, & el & ITOW AN FEY vd REw ey &1 g o fuie 650 ¥ &
TOTOTEY AeE TErwe ddn gier aniae)

One copy°nf application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a couri fee stamp
of Bs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.

dn e, Fedm s gEe v darsr yide st (@ R SrgmEer. 1082 ¥ fffd U9 ey weleud FEAD &
AENTEE FO are AT # iy o eue arwE R e gl

Attention is also invited 1o the rules covering these and other related matlers contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1882

ser ydEn wiET w0 sd aiEw @@ @ Aeftn oaew, Reas #R AdmdR sauEl & B et e dewmc
www.chec.govin & 2@ H&d & |/

Eor the elaborate, detailed and latest provisions relating 1o filing of appeal to the higher appellate authority, the appellant may
refer to the Depanmental website www.cbac.gov.in
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Appeal No: (i)\V2/1/BVR/2017 (i) V2/60/BVRI2017 .+ \ V
(ii)V2/61/BVRI2017 [

:: ORDERS IN APPEAL ::

The present three appeals have been filed by the three

appellants, as listed in column 3 of the Table below, against Orders-in-original

mentioned in column 4 of the table (hereinafter referred as “impugned

orders”), passed by the Assistant Commissioner, GST & Central Excise,

Bhavnagar City Division and Superintendent, C. Ex, AR-ll, Bhavnagar

(hereinafter referred to as “the adjudicating authorities”):

Sr | Appeal No. | Name of the |OIONo _H‘hAdjudicating Amt
| no. Appellant authority Involved
| | (Rs.)
1 | V2/1/BVR/ | Ms. | 008/AR-Il/ | Superintendent. 60773
2017 Seavenus | g ;ppT/ 2016- | AR, C Excise,
Synthetics, |
. S No.324, 17 dtd | Bhavnagar |
' Plot No.5
] 1
| Nr Mahalxmi | 93102017
- Oxygen
Village -
Mamsa,
Bhavnagar. o 1
2 V2/60/BVR/ | M/s. Suraj | 27 to 29/ | Assistant 20,55,476/-
2017 Filament Puvt -
| Ltd. Block Demand/ 16- | Commissioner,
No.171, B/H |17 C Excise City
Siddni ~ Gas, | 43101201 | Division,
Village- _
Mamsa. 7 ' Bhavnagar.
| Bhavnagar
3 |V2/61/BVR/ |M/s.  Suraj | 25/Demand/16 | Assistant | 13,97,586/- |
2017 Industries, S i
No. 184, -17 dtd | Commissioner,
Block No.144, | 31.01.2017 C Excise City |
Plot No.2, Division
Village: Iee,
Mamsa, Bhavnagar.
Bhavnagar

Facts of the cases, in brief, are that all three appellants were

engaged in manufacture of excisable goods viz. Polypropylene Multifilament

Yarn (210 Deniers) and Polypropylene Multifilament Yarn (Other than 210

Deniers) both falling under tariff item 5402 59 10, Waste of Polypropylene

Filament generated falling under tariff item 5402 59 10, Twine made of

Polypropylene Multifilament Yard (210 Deniers and other than 210 Deniers) both

falling under tariff item 5607 90 90 and Waste of Twine generated falling under

tariff item 5607 90 90 of the First Schedule to the Central Excise Tariff Act, 1985
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(iii)V2f6‘i!BVR;‘201yZL i

The audit of the appellants revealed that they had taken credit on all the inputs
used in the manufacture of finished goods cleared on payment of duty as well as
cleared under exemption Notification no. 30/2004-CE dated 09.07.2004, which
stipulated that the said exemption was not applicable to the goods in respect of
which credit of duty on inputs has been taken under Cenvat Credit Rules,2004
(hereinafter referred to as the “CCR,2004"). Appellants had not reversed the
Cenvat Credit on inputs used for manufacture of exempted goods before its
utilization. However, appellants cleared the goods by paying the amount under
Rule 6(3) of the CCR,2004. Therefore, the appellants were issued Show cause
notices, covering the period as mentioned in the Table below, denying the
exemption under notification 30/2004-CE dated 09.07.2004 (hereinafter referred
fo as “the said notification”) and demanding Central excise duty under Section
11A of the Central Excise Act, 1944 (hereinafter referred to as ‘the Act”) read
with Rule 14 of the Cenvat Credit Rules (hereinafter referred to as “CCR,2004")
along with interest under Section 11AA and proposing penalty under Rule 15 of
CCR,2004.

Sr No. Name of the Appellant Period ‘
1 M/s. Seavenus Synthetics Oct, 2014 to March, 2015
| 2 M/s. Suraj Filaments P Ltd Oct,2014 to March,2016
i 3 M/s. Suraj Industries Oct, 2014 to March,2015
21 These show cause notices were adjudicated and demands

confirmed by the adjudicating authorities under Rule 14 of the CCR, 2004 read
with Section 11A(1) and interest under Section 11AA of the Act and Rule 14 of
the CCR,2004. Penalty was also imposed under Rule 15(1) of CCR, 2004
readwith with Section 11AC of the Act.

%)

3. Being aggrieved with the impugned orders, the appellants preferred the
present appeals, inter-alia, mainly on the following grounds: 0
(i) It is fact on record that they simultaneously manufacture dutiable goods

and goods exempted under Notification 30/2004-CE dated 9.7.2004 and Cenvat
claimed by them on inputs and inputs services are simultaneously used for

production of dutiable and exempted goods.

(ii) This is not a case to make any reference to the CBEC circular No.
858/16/2007-Cx dated 08.11.2007 and is required to be examined in terms of
provisions of Rule 6(1), Rule 6(2) and Rule 6(3) of CCR, 2004.
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(ii)  The appellants had availed CENVAT Credit on inputs and reversed the
same on the exempted final products as provided under Rule 6(3) of CCR, 2004.
As per sub-rule (3D) of Rule 6, once amount is paid under sub-rule (3) of Rule 6,
it is deemed to be CENVAT Credit not taken for the purpose of an exemption
notification wherein any exemption is granted on the condition that no CENVAT
Credit of inputs and input services shall be taken. Thus, they have rightly availed
benefit of Notification No.30/2004-CE dated 09.07.2004 by paying an amount @
6% of value of exempted final product under sub-rule (3) of Rule 6 of CENVAT
Credit Rules, 2004 and there was no need to reverse actual amount of CENVAT
Credit taken by them.

(iv) Since procedure as provided under sub-rule (3) of Rule 6 has been
followed by them, it amounted to non-availment of CENVAT Credit of inputs
contained in exempted final products and hence they rightly claimed exemption
under the said notification. Such provisions under CENVAT Credit Rules are
there to cover such situation where it is not possible to maintain separate
account of inputs used in manufacture of dutiable final products and exempted

final products.

(v)  They have already debited from CENVAT Credit account @ 6% of value
of exempted final products under Rule 6(3) of CCR, 2004 at the time of clearance
of exempted goods but adjudicating authority has not considered this fact.

4, Shri P. D. Rachchh, Advocate appeared on behalf of the appellants
in personal hearing and reiterated the grounds of appeal. He submitted a brief
synopsis of all three appeals and submitted copies of OIA No.BHV-EXCUS-000-
APP-021 to 24- 2017-18 dated 18.08.2017 passed by Commissioner (Appeals),
Rajkot; that these appeals should be allowed as per various judgments of the
Hon’ble CESTAT and the Ho'nble High Court of Gujarat following the judgment of
the Hon’ble Supreme Court. “Q:';\

41 Ld Advocate in written submission at the time of personal hearing
contended that with effect from 01.04.2011, Rule 6 was replaced by new Rule 6
in CENVAT Credit Rules, 2004 and sub-rule (3D) of Rule 6 clearly provides that
“Payment of an amount under sub-rule (3) shall be deemed fo be CENVAT
Credit not taken for the purpose of an exemption nofification wherein any
exemption is granted on the condition that no CENVAT Credit of inputs and input
services shall be taken”; that Sub-rule (3) of Rule 6 ibid starts with non obstinate
clause viz. “Notwithstanding anything contained in sub-rules (1) and (2)”, and

Page No. 5 of 10
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hence sub-rule (3) has over riding effect over sub-rules (1) and (2). Therefore,
even if as per provisions of sub-rule (1), the manufacturer is not entitled for
availing CENVAT Credit on inputs used in or in-relation to the manufacture of
exempted goods and manufacturer does not maintain separate account provided
in sub-rule(2) but if he pays an amount equal to 6% of value as per sub-rule (3),
then provisions of sub-rules (1) and (2) will not be applicable. Thereby, there is
no violation of basic provisions of Rule 6 at all; that reliance placed on circular
date 01.02.2007 is erroneous and adjudicating authority ignored Rule 6 and
change made in the provisions of Rule 6 after 01.03.2008 and from 01.04.2011;
that even otherwise as per the said circular read with explanation Il below Rule 6
(3D) reversal of Cenvat Credit was prior to removal only i.e. on or before the 5"
day of following month except for the month of March and in March on or before
315t March, thus the lower adjudicating authorities they have wrongly relied upon
CBEC Circular dated 01.02.2007 and dated 8.11.2007 for the period in dispute
after 01.04.2011.

4.2 They referred Hon'ble CESTAT's Order No. A/1528 / 1529/ WZB/
AHD/ 2007 dated 22.06.2007 in Appeal No. E/447 to 448/2007 filed against the
Order-in-Original No. 50/BVR/ COMMR/2006 & 51/BVR /COMMR/ 2006 dated
29.12.2006 by M/s. Shiv Synthetics and M/s. Seavenus Synthetics on identical
cases of availment of CENVAT Credit and its subsequent reversal and benefit of
Notification No.30/2004-CE as has been done by the appellants. They also relied
upon the decision of Hon'ble CESTAT in the case of Shri Laxmi Saraswati
Textiles (ARNI) Ltd reported as 2008(222) ELT 390 (Tri), in the case of M/s.
Spentex Industries Ltd as reported as 2016(338) ELT 614 (tri-Del) and in the
case of M/s. JCT Ltd reported as 2017 (345) ELT 289. They also referred Orders
in Appeal bearing No. BHV-EXCUS-000APP-029-2017-18 dated 05.9.2017 and
BHV-EXCUS-000-APP-030 to 031-2017-18dated06.09.2017 passed by the
Commissioner (Appeals), GST & Central Excise, Rajkot.

FINDINGS:-

5. | have carefully gone through the facts of the case, impugned orders,
grounds of appeals and records of personal hearing. | find that Appellant no.1
has filed application for condonation of delay of 29 days in filing the appeal on
the grounds that the order was came to the knowledge of management belatedly
due to ignorance of their staff which appears genuine. Therefore, | condone
delay of 29 days in filing appeal and proceed to decide the appeal on merits.

Since, the issues involved in all three appeals are identical, all three appeals are
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(ii\V2/61/BVR/2017

being taken up for decision by this common order.

6. | find that the eligibility of the exemption notification has been denied on
the ground that cenvat credit of inputs had been taken by the appellants whereas
exemption is not available when cenvat credit is taken on inputs. Careful perusal
of the issue reveals that the bone of the contention is that on one hand,
appellants claim that they have fulfilled the condition of the exemption notification
in terms of Rule 6(3D) by way reversal of credit under Rule 6(3) of CCR, 2004,
whereas, on other hand, department is of the view that once the credit is availed
by the appellant on the inputs, it is in violation of the condition of the exemption
notification and hence appellants have wrongly availed the exemption under
Notification 30/2004-CE dated 09.07.2004. The issue to be decided is whether
the appellants have correctly claimed exemption under Notification 30/2004-
CE dated 09.07.2004 or otherwise. Therefore, it is required to be examined
whether obligation fulfilled under Rule 6(3) of CCR,2004 can be treated as
Cenvat Credit not taken by virtue of Rule 6(3D) and whether this would suffice
obligation under Notification 30/2004-CE dated 09.07.2004.

6.1 | find that Rule 6(3) of CCR, 2004 relates to adjustment of credit on inputs
used in exempted final products or maintenance of separate inventory and
accounts of inputs by the manufacturer. This rule deals with cases where
adjustment of credit is required to be made as the inputs or input services have
gone into the manufacture of exempted final products also. One option
specifically provides reversal of credit at specific rate to be done, if the
manufacturer is not able to meet the requirement of maintaining separate
inventory and accounts of the receipt and use of inputs for the manufacture of
goods on which exemption is claimed. Such reversal brings about the adjustment

of excess credit taken. In other words, it is equivalent to reversal of credit on

inputs. The legislation has brought in a very clear and specific version of Iawf‘?ﬂ"

under Rule 6(3D) explaining that such reversal would amount to non availment of
credit to claim exemption from duty where condition of No Cenvat Credit of inputs
is stipulated. The appellants have satisfied the requirement of not taking Cenvat
Credit on the inputs used in the manufacture of exempted goods. | find merit in
appellant's argument that if the revenue’s contention is to be believed, Rule 6(3)
and Rule 6(3D) would become redundant in the statute. The appellant has relied
upon Hon'ble CESTAT's decision vide Order No. A/1528 &1529/ WZB/
Ah'bad/07 dated 21.06.2007 in the very similar cases of M/s. Shiv Syntehtic &
M/s. Seavenus Synthetics. Hon’ble CESTAT in the said order has held as

under:-
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“ . After hearing both sides, we find that the law on the point
stands declared by the Hon'ble Supreme Court in the case of
Chandrapur Magnst (Wires) Pvt Ltd Vs CCE, Nagpur 1995 (81)
ELT 3 (SC). It has been held that the reversal of credit of duty
originally availed would amount to the effect as if no credit has
heen availed. In light of the above decision, it has tobe held that
the credit availed and reversed would amount to the situation as
if the same was not availed, thus satisfying the condition of
Notification No.30/04-CE.

3. We also note that identical issue stands decided by the
Tribunal in the case of Fobs Gokak Mills Ltd 2006 (77) RLT 626
(Tri-Bang). In view of our foregoing discussion, we set aside the
impugned order and allow the appeals with consequential relief
to the appellants.”.

(Emphasis supplied)
6.2 | find that the conclusion arrived at in the impugned orders is not correct
as the adjudicating authorities have not correctly appreciated the provisions of
central excise made to deal with such situation. My views are also supported by
the Hon'ble CESTAT'’s recent decision in the case of M/s. Spentex Industries
reported in 2016 (338) ELT 614 (Tri-Del) wherein identical issue has been
decided wherein it has been held that reversal of credit would satisfy the
condition of the Notification 30/2004-CE and assesse would be entitled to claim

the exemption. Relevant Para 5 of the decision is reproduced below:-

“5. The short point for decision is the eligibility of the appellant for
exemption under Notification No. 30/2004-C.E. when they have
reversed 6% of the value of exempted goods in terms of Rule
6(3)(i). We find the appellants claim on the applicability of sub-rule
(3D) of Rule 6 is legally sustainable. The said sub-rule provides
for a deeming provision to the effect that payment of amount
under sub-rule (3) should be considered as credit not taken for
the purpose of such exemption notification. The appellant's case
is covered by the said provision as pointed out by the Id. Counsel
for the appellant even before the introduction of the said sub-rule
in 2011. The Tribunal held that payment of amount under sub-rule
(3)(i) of Rule 6 will make the assessee eligible for claiming such
exemption as the present one. We find the case laws relied on by
the Id. Counsel for the appeliants clearly support their contention.
The decisions of the Tribunal in Life Long Appliances Ltd. (supra),
was affirmed by the Hon'ble Supreme Court reported at 2006

(196) E.L.T. A144 (S.C.). We find the original authority had fallen AW
in_error in not considering the said sub-rule (3D) and relying on R UV
explanation (3) of Rule 3. We find the said explanation has no *

relevance to the facts of the present case in view of the specific
provision of sub-rule (3D) of Rule 6. In view of above analysis and
findings. we find the impugned order is unsustainable, and
accordingly, set aside the same. The appeal is allowed.”

(Emphasis supplied)

6.3 | further find that even prior to insertion of Rule 6(3D) in the statue,
Hon'ble CESTAT in the Case of M/s. JCT Ltd reported in 2017 (345) ELT 289
(Tri-Chan), for the dispute pertaining to the period from Dec, 2004 to September,
2005, has held that availing Cenvat Credit on inputs at earlier stage does not
debar manufacturer to claim at later stage, if reversal is made as prescribed
under Rule 6 (3) of the CCR,2004. The relevant Para of the decision is

reproduced as under:-
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“6.  On careful consideration of the submissions made by the
learned Counsel for the appellant, we do agree with the
submission of the learned Counsel that at the time of availment
of credit on the inputs it was not known to the appellant which
inputs will go into the manufacture of said goods but before
clearance of the said goods, the appellant has reversed the
credit attributable to the inputs used in the manufacture of said
goods. Therefore, we hold that the reversal of credit is equivalent
to not taken the credit on inputs used:; in the manufacture of said
goods. In that circumstance,_the appellant is entitled to avail the
benefit of Notification No. 30/2004-C.E. Consequently, the
demands are not sustainable against the appeliant. Accordingly,
the impugned order is set aside and the appeal is allowed with
consequential relief. if any.

(Emphasis supplied)
6.4 The Hon'ble CESTAT, Ahmedabad in the case of M/s. Omkar
Textile Mills Pvt Ltd reported as 2014 (311) ELT 587 (Tri-Ahd), relying on the
Hon’ble Gujarat High Court's decision in the case of M/s. Ashima Dyecot Ltd
[2008(232)ELT 580] has held that subsequent reversal of Cenvat Credit at later
stage is sufficient for claiming exemption under Notification no. 30/2004-CE.

Relevant Para 6 of the decision is reproduced below:-

“6. Heard both sides and perused the case records. These proceedings
started in the year 2007 when show cause notices were issued to the
appellants that benefit of Notification No. 30/2004-C.E., dated 9-7-2004
is not admissible as this notification applies to the goods in respect of
which credit of duty paid on inputs has not been taken. It was also
alleged in the show cause notices that appellants did not maintain
separate accounts for inputs as per C.B.E. & C. Circular No.
795/28/2004-CX, dated 28-7-2004, therefore, pro rata credit reversed by
the appellants after the clearance was not correct method of reversal.
There was no mention of the improper reversal of Cenvat amounts in the
show cause notices. In the first remand order, dated 12-10-2010, this
Bench crystallized two issues .-

(i) That Commissioner has observed that reversal of credit was not
at the time of clearance of exempted goods but at the end of the month
and that benefit of exemption cannot be extended to the appellants.

(if) That Commissioner observed in some cases that credit reversed
is not equivalent to the duty involved on the inputs used in exempted
goods.

6.1 So far as Point No. (i) above is concerned, this Bench in Para 7 of
the remand order dated 12-10-2010, observed that in view of Gujarat
High Court’s orders in the case of CCE v. Ashima Dyecot Ltd. [2008
(232) E.L.T. 580 (Guj.)] and CCE, Ahmedabad v. Maize Products [2008
(89) RLT 211 (Guj.) = 2009 (234) E.L.T. 431 (Guj.)], reversal of credit
even at the appeal stage has been held to be in accordance with law. In

the case of CCE v. Ashima Dyecot Lid. (supra), Hon'ble Gujarat High ﬁT\ S~

Court relied upon Allahabad High Court’s judgment in the case of Hello
Minerals Water (P) Ltd. v. UOI (supra) where it was held that reversal
can be made after clearance of goods also and benefit of Notification No.
15/94-C.E._dated 1-3-1994 was held to be admissible. C.B.E. & C. vide
Circular No. 858/16/2007-CX_dated 8-11-2007. alsa clarified that in view
of Supreme Court’s judgment in the case of CCE. Mumbai-l v. Bombay
Dyeing Ltd [2007 (215) EL.T. 3 (S5.C.)] also relied upon by the
appellant, Cenvat credit reversed later is sufficient for exemption under
Notification No. 30/2004-C.E., dated 9-7-2004. Accordingly, the issue of
reversal of Cenvat credit for the entitlement of Notification No. 30/2004-
C.E. was settled at rest in view of the law laid down by Gujarat High
Court and only verification and adjustment of Cenvat credif reversal was
required as per Para 7 of the judgment in the case of CCE, Ahmedabad
v. Maize Products [2008 (89) R.L.T. 211 (Guy.) = 2009 (234) EL.T. 431

(Gu)1”

(Emphasis supplied)
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6.5 Similar view has been held by the Hon'ble CESTAT in the case of
M/s. Asarwa Mills reported in 2009 (246) ELT 748(Tri-Ahd). Relying on above
decisions and in the given facts of the cases, | am of the view that the orders
passed by the adjudicating authorities are not correct, legal and proper and the
appellants are entitled to avail the benefit of exemption notification 30/2004-CE
where reversal under the provisions of CCR, 2004 has been made and is not in

dispute.

7. In view of the above factual and legal position, | hold that the
demands confirmed vide impugned orders do not sustain. Hence, | set aside the

impugned orders and allow the appeals filed by the appellants.

8. Since, the demand is not sustainable, orders for recovery of interest

and imposition of penalty can not survive.

] FAARATHT Z@RT gof T 75 et & TRy IREd adsd & fHar o g
9. The appeals filed by the appellants are disposed off in above terms.
(FHAR HAr)
Y (3dTeH)
BY R.P. AD.
To

M/s. Seavenus Synthetics,

S. No.324, Plot No.5,

Nr Mahalxmi Oxygen

| Village — Mamsa, Bhavnagar.

| dfew Rk
od o 3, AT A Y,
Herae ! HFEAT & AAGH
Mg - HATHHAT

TR

M/s. Suraj Filament Pvt Ltd,

8 W foremca o &

Block No.171, TAIH 7 208,
B/H Siddhi Gas, ity 3w & d
Village- Mamsa, aMa ATFE
| Bhavnagar 74T
M/s. Suraj Industries, 2w T =
S No. 184, Block No.144, T = 9y, T 7 3
Plot No.2, sl & T4y,
Village: Mamsa, fifey g ¥ S
Bhavnagar T ETEET ST
Copy to:-

1. The Chief Commissioner,

Ahmedabad.

GST & Central

Excise, Ahmedabad Zone,

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

. The Assistant Commissioner, GST & C. Excise City Division, Bhavnagar.

. F No. V2/60/BVR/2017 (6). F No. V2/61/BVR/2017

3
4. The Superintendent, GST & C Excise, AR-Il, 43, Haryala Plot, Bhavnagar.
5
7

. Guard File.
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:: ORDERs IN APPEAL ::

The present three appeals have been filed by the three
appellants, as listed below in column 3 of the Table, agamst orders-in-original
bearing mentioned in column 4 of the table (hereinafter referred as |mpugnedH
orders”), passed by the Assistant Commissioner, GST & Central Excise Clty'
Division, Bhavnagar and Superintendent, C. Ex, AR-Il, Bhavnagar (heremafter

referred to as “the adjudicating authorities”):

| Sr | Appeal No. | Name of the [ OIO No | Adjudicating | Amt
| no. | Appellant : authority Involved
. | | ' (Rs))
| L ———— e — - |
| 1 V2/1/BVR/ | M/s. | 006/AR-II/ | Superintendent. | 60,773/
' | Seavenus ' I .
‘ 2017 Synthetics, SUPDT/ 2016- | AR-Il, C Excise,
| S.No.324, 17 dtd | Bhavnagar i
| Plot No.5,
| Nr  Mahalxmi 03.10.2017 ‘
' Oxygen I |
| Village - ‘
Mamsa |
| |Bhavmagar. | | - I
2 V2/60/BVR/ | M/s. Suraj | 27 to 29/ | Assistant 20,55,476/- |
2017 Filament Pwvt -
Ltd. Block Demand/ 16- | Commissioner,
No.171, B/H |17 ' C Excise City
Siddhi  Gas, —
. Village- dtd.31.01.201 | Division,
| ' Mamsa, 7 ' Bhavnagar.
| .' Bhavnagar
| I | |
'3 V2/61/BVR/ M!s Suraj 25/Demand/16 | Assistant 13,97,586/- |
, 2017 Indusines S 5 % |
| | Kig. 184, -17 dtd | Commissioner,
I | Block No.144, | 31.01.2017 C Excise City
Plot No.2, | PR
‘Vfllage [ HIVISION,
Mamsa, Bhavnagar.
Bhavnagar
2. Facts of the caserin brief, are that all three appellants aféféent;al

excise —assessee and engagéd in manufacture of excisable goods viz.
Polypropylene Multifilament Yarn (210 Deniers) and Polypropylene Multifilament
Yarn (Other than 210 Deniers) both falling under tariff item 5402 59 10, Waste of
Polypropylene Filament generated falling under tariff item 5402 59 10, Twine
made of Polypropylene Multiflament Yard (210 Deniers and other than 210
Deniers) both falling under tariff item 5607 90 90 and Waste of Twine generated
falling under tariff item 5607 90 90 of the First Schedule to the Central Excise
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Tariff Act, 1985. During the course of audt, it was found that the appellants,_had
taken credit on all the inputs used in the manufacture of finished goods cleared
on payment of duty as well as cleared under exemption Notification no. 30/2004-
CE dated 09.07.2004,which stipulated that the said exemption was not applicable
to the goods in respect of which credit of duty on inputs has been taken under
Cenvat Credit Rules,2004 (hereinafter referred to as the “CCR,2004"). Appellants
had not reversed the Cenvat Credit on inputs used for manufacture of exempted
goods before its utilization. However, appellants cleared the goods by paying the
amount under Rule 6(3) of the CCR,2004. Therefore, the appellants were issued
Show cause notices, covering the period as mentioned in the Table below,
denying the exemption under notification 30/2004-CE dated 09.07.2004
(hereinafter referred to as “the said notification”) and demanding Central
excise duty under Section 11A of the Central Excise Act, 1944 (hereinafter
referred to as ‘the Act”) read with Rule 14 of the Cenvat Credit Rules
(hereinafter referred to as “CCR,2004"), along with interest under Section 11AA

and also-proposing penalty under Rule 15 of the of CCR,2004.

Sr No. Name of the Appellant Period

1 M/s. Seavenus Synthetics Oct, 2014 to March, 2015
2 M/s. Suraj Filaments P Ltd Oct,2014 to March,2016
3 M/s. Suraj Industries Oct, 2014 to March,2015

'\ These show cause notices were adjudicated and demands confirmed by the
adjudicating authorities under Rule 14 of the CCR, 2004 read with Section
11A(1) and interest under Section 11AA of the Act and Rule 14 of the CCR,2004.
Penalty was also imposed under Rule 15(1) of CCR, 2004 readwith with Section
11AC of the Act.

A &
/]l |
] W

({
L

! Ll VA
wAsl W

3. Being aggrieved with the impugned order; the appellants preferred the

appeals mzmlyonthe following grounds:

(i) It is fact on record that they simultaneously manufacture dutiable goods
and goods exempted under Notification 30/2004-CE dated 9.7.2004 and Cenvat
claimed by them;“inputs and inputs services are simultaneously used for

production of dutiable and exempted goods.
(ii) This is not thé case to make any reference to the CBEC circular No.

858/16/2007-¢% dated 08.11.2007 and :'r‘equired to be examined in terms of
provisions of Rule 6(1), Rule 6(2) and Rule 6(3) of thé& CCR, 2004.
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(i)  The appellants had availed CENVAT Credit on inputs and reversed the
same on the exempted final products as provided under Rule 6(3) of CCR, 2004.
As per sub-rule (3D) of Rule 6, once amount is paid under sub-rule (3) of Rule 6,
it is deemed to be CENVAT Credit not taken for the purpose of an exemption
notification wherein any exemption is granted on the condition that no CENVAT
Credit of inputs and input services shall be taken. Thus, they have rightly availed
benefit of Notification No.30/2004-CE dated 09.07.2004 by reversing-or paying
an amount @ 6% of value of exempted final product under sub-rule (3) of Rule 6
of the” CENVAT Credit Rules, 2004 and there was no need to reverse actual
amount of CENVAT Credit. Wi 4

(iv) Since procedure as provided under sub-rule (3) of Rule 6 ﬁsfollowed by
them, it amounted to non-avaiiment of CENVAT Credit of inputs contained in
exempted final products and hence they rightly claimed exemption under the said
notification. Such provisions under CENVAT Credit Rules are there to cover such
situation where it is not possible to maintain separate account of inputs used in

manufacture of dutiable final products and exempted final products.

(v)  They have already madéadaat from CENVAT Credit account @ 6% of
value of exempted final products under Rule 6(3) of CCR, 2004 at the time of
clearance of exempted goods and adjudicating authority has not considered this

fact.

4. Shri P. D. Rachchh, Advocate appeared on behalf of the appellants

in personal hearing and reiterated the grounds of appeal. He submitted a brief

synopsis of all three appeals and further submitted that these cases are-covered
by recent orders of Commissioner (Appeals), Rajkot passed on 18.08.2017. He -

submitted coples of OIANo BHV EXCUS 000 APP- 021 to 24- 2017-18 dated

1
44444

18.08.2017; that tha,appeals should be allowed as per various judgment; of the
Hon'ble CESTAT andrHo nble High Court of Gujarat following the judgment of the

Hon'ble Supreme Court.

4.1 Ld Advocate in the written submission at the time of personal
hearing contended that with effect from 01.04.2011, Rule 6 was replaced by new
Rule 6 in CENVAT Credit Rules, 2004 and sub-rule (3D) of Rule 6 clearly
provides that “Payment of an amount under sub-rule (3) shall be deemed to be
CENVAT Credit not taken for the purpose of an exemption notification wherein
any exemption is granted on the condition that no CENVAT Credit of inputs and
input services shall be taken’; that Sub-rule (3) of Rule 6 ibid starts with non
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obstinate clause viz. “Notwithstanding anything contained in sub-rules (1) and
(2)”, and hence sub-rule (3) has over riding effect over sub-rules (1) and (2).
Therefore, even if as per provisions of sub-rule (1), the manufacturer is not
entitled for availing CENVAT Credit on inputs used in or in-relation to the
manufacture of exempted goods and manufacturer does not maintain separate
account provided in sub-rule(2) but if he pays an amount equal to 6% of value as
per sub-rule (3), then provisions of sub-rules (1) and (2) will not be applicable.
Thereby, there is no violation of basic provisions of Rule 6 at all; that reliance
placed on circular date 01.02.2007 is erroneous and adjudicating authority
ignored the Rule 6 and change made in the provisions of Rule 6 after 01.03.2008
and from 01.04.2011; that even otherwise as per the said circular read with

explanation Il below Ruie 6 (3D) reversal of Cenvat Credit was prior to removal

only i.e. on orbefore‘theSthday of following month except for the month of March —
and in arch on or before 315‘ March thus they have wrongly relied upon CBEC

Circular dated 01.02.2007 and 8 11 2007 for the period after 01, 04 2011.

42 They referred Hon'ble CESTAT’s Order No. A/1528 / 1529/ WZB/
AHD/ 2007 dated 22.06.2007 in appeal No. E/447 to 448/2007 filed against the
Order-in-Original No. 50/BVR/ COMMR/2006 & 51/BVR /COMMR/ 2006 dated
29.12.2006 by M/s. Shiv Synthetics and M/s. Seavenus Synthetics on identical
cases of availment of CENVAT Credit and its subsequent reversal and benefit of
Notification No.30/2004-CE as has been done by the appellants. They also relied
upon the decision of Hon'ble CESTAT in the case of Shri Laxmi Saraswati
Textiles (ARNI) Ltd reported as 2008(222) ELT 390 (Tri), in the case of M/s.
Spentex Industries Ltd as reported as 2016(338) ELT 614 (tri-Del) and in the

case of M/s. JCT Ltd reported as 2017 (345) ELT 289. They also referred Orders -

in-Appeal bearing No. BHV-EXCUS-000APP-029-2017-18 dated 05.9.2017 and
BHV-EXCUS-000-APP-030 to 031-2017-18dated06.09.2017 passed by the
Commissioner (Appeals), GST & Central Excise, Rajkot.

FINDINGS:-

3. | have carefully gone through the facts of the case, impugned order/

grounds of appeals and records of personal hearmg l find that appelrant no. 1

)

has filed appllcatlon for condonation of de{ay in fllng The appeal 'Ehe g;eunds o

'narrated by the appg llant for delay in filing the appeal have been found to be
genuine.- Therefore, | condone the delay and proceed to déelde the appeal on
merits. Slnce the lssueflnvolved in all the appeals 43 |dent1cal all three appeals

are being dlsposesi Sff by way ei thls common order.
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6. | find that the eligibility of the exemption notification has been denied on
the ground that cenvat credit of inputs had been taken by the appellants whereas

exemption is not available when cenvat credit is taken on inputs. Careful perusal

of the issue reveals that the bone of the contention is that on one hand, appellant«

claims that they have fulfilled the condition of the exemption notification in terms
of Rule 6(3D) by way reversal of credit under Rule 6(3) of CCR, 2004, whereas,
on other hand, department is of the view that once the credit is availed by the
appellant on the inputs, it is in violation of the condition of the exemption
notification and hence appellants hasvwrongly availed the exemption under
Notfication 30/2004-CE dated 09.07 2004, The issue involved in the matter is
whetherffé’ppel!antg hase correctly claimed exemption under Notification
30/2004-CE dated 09.07.2004 or otherwise. Therefore, it is required to be
examined whether obligation fulfilled under Rule 6(3) of CCR,2004 can be
treated as Cenvat Credit not taken by virtue of Rule 6(3D) and whether this
would suffice obligation under Notification 30/2004-CE dated 09.07.2004.

61 |find that Rule 6(3) of CCR, 2004 relates to adjustment of credit on inputs
used in exempted final products or maintenance of separate inventory and
accounts of inputs by the manufacturer. This rule deals with cases where
adjustment of credit is required to be made as the inputs or input services have
gone into the manufacture of exempted final products also. One option
specifically provides reversal of credit at specific rate to be done, if the
manufacturer is not able to meet the requirement of maintaining separate
inventory and accounts of the receipt and use of inputs for the manufacture of
goods on which exemption is claimed. Such reversal brings about the adjustment
of excess credit taken. In other words, it is equivalent to reversal of credit on
inputs. The legislation has brought in a very clear and specific version of law
under Rule 6(3D) explaining that such reversal would amount to non availment of
credit to claim exemption from duty where condition of No Cenvat Credit of inputs
is stipulated. The appellants had gatisfied the requirement of not taking Cenvat
Credit on the inputs used in the manufacture of exempted goods. | find merit in
appellant's argument that if the revenue’s contention is to be believed, Rule 6(3)
and Rule 6(3D) would become redundant in the statute. The appellant has relied
upon Hon'ble CESTAT's decision vide Order No. A/1528 &1529/ WZB/
Ah’bad/07 dated 21.06.2007 in the very similar cases of M/s. Shiv Syntehtic &
M/s. Seavenus Synthetics. Hon'ble CESTAT in the said order has held as

under:-

2 After hearing both sides, we find that the law on the point
stands declared by the Hon'ble Supreme Court in the case of
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Chandrapur Magnet (Wires) Pvt Ltd Vs CCE_Nagpur 1995 (81)
ELT 3 (SC). It has been held that the reversal of credit of duty
originally availed would amount to the effect as if no credit has
been availed. In light of the above decision, it has tobe held that
the credit availed and reversed would amount to the situation as
if the same was no! availed, thus satisfying the condition of
Notification No.30/04-CE.

3. We also note that identical issue stands decided by the
Tribunal in the case of Fobs Gokak Mills Ltd 2006 (77) RLT 626
(Tri-Bang). In view of our foregoing discussion, we set aside the
impugned order and allow the appeals with consequential relief
to the appellants.”.

(Emphasis supplied)
6.2 | find that the conclusion arrivgd at in the impugned orders is not correct
as the adjudicating authority! ha'tSihB’t correctly appreciated the provisions of
central excise made to deal with suc'h situation. My views are also supported by
the Hon'ble CESTAT's recent decision in the case of M/s. Spentex Industries
reported in 2016 (338) ELT 614 (Tri-Del) wherein identical issue has been
decided wherein it has been held that reversal of credit would satisfy the
condition of the Notification 30/2004-CE and assesse would be entitled to claim

the exemption. Relevant Para 5 of the decision is reproduced below:-

“5 The short point for decision is the eligibility of the appellant for
exemption under Notification No. 30/2004-C.E. when they have
reversed 6% of the value of exempted goods in terms of Rule
6(3)(i). We find the appellants claim on the applicability of sub-rule
(3D) of Rule 6 is legally sustainable. The said sub-rule provides
for a deeming provision to the effect that payment of amount
under sub-rule (3) should be considered as credit not taken for
the purpose of such exemption notification. The appellant's case
is covered by the said provision as pointed out by the Id Counsel
for the appellant even before the introduction of the said sub-rule
in 2011. The Tribunal held that payment of amount under sub-rule
(3)(i) of Rule 6 will make the assessee eligible for claiming such
exemption as the present one. We find the case laws relied on by
the Id. Counsel for the appellants clearly support their contention.
The decisions of the Tribunal in Life Long Appliances Ltd. (supra),
was affirmed by the Hon'ble Supreme Court reported at 2006
(196) E.L.T. A144 (S.C.). We find the original authority had fallen
in error in not considering the said sub-rule (3D) and relying on
explanation (3) of Rule 3. We find the said explanation has no
relevance to the facts of the present case in view of the specific
provision of sub-rule (3D) of Rule 6. In view of above analysis and
findings. we find the impugned order is unsustainable, and
accordingly, set aside the same. The appeal is allowed.”

(Emphasis supplied)

6.3 | further find that even prior to insertion of Rule 6(3D) in the statue,
Hon'ble CESTAT in the Case of M/s. JCT Ltd reported in 2017 (345) ELT 289
(Tri-Chan), for the dispute pertaining to the period from Dec, 2004 to September,
2005, has held that availing Cenvat Credit on inputs at earlier stage does not
debar manufacturer to claim at later stage, if reversal is made as prescribed
under Rule 6 (3) of the CCR,2004. The relevant Para of the decision is

reproduced as under:-

“6.  On careful consideration of the submissions made by the
learned Counsel for the appellant, we do agree with the
submission of the learned Counsel that at the time of availment
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stage is sufficient for claiming exemption under Notification no. 30/2004-CE.
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of credit on the inputs it was not known to the appellant which
inputs will go into the manufacture of said goods but before
clearance of the said goods, the appellant has reversed the
credit attributable to the inputs used in the manufacture of said
goods. Therefore, we hold that the reversal of credit is equivalent
to not taken the credit on inputs used; in the manufacture of said
goods. In that circumstance, the appellant is entitied to avail the
benefit of Notification No. 30/2004-C.E. Consequently, the
demands are not sustainable aqainst the appellant. Accordingly,
the impugned order is set aside and the appeal is allowed with
consequential relief, if any.

(Emphasis supplied)

The Hon'ble CESTAT, Ahmedabad in the case of M/s. Omkar
Textile Mills Pvt Ltd reported as 2014 (311) ELT 587 (Tri-Ahd), relying on the
Hon'ble Gujarat High Court's decision in the case of Ashima Dyecot Ltd
[2008(232)ELT 580] has held that subsequent reversal of Cenvat Credit at later

Relevant Para 6 of the decision is reproduced below:-

6.5

“6  Heard both sides and perused the case records. These proceedings
started in the year 2007 when show cause notices were issued to the
appellants that benefit of Notification No. 30/2004-C.E., dated 9-7-2004
is not admissible as this notification applies to the goods in respect of
which credit of duty paid on inputs has not been taken. It was also
alleged in the show cause notices that appellants did not maintain
separate accounts for inputs as per C.BEE & C. Circular No.
795/28/2004-CX. dated 28-7-2004, therefore, pro rata credit reversed by
the appellants after the clearance was not correct method of reversal.
There was no mention of the improper reversal of Cenvat amounts in the
show cause notices. In the first remand order, dated 12-10-2010, this
Bench crystallized two issues :-

(i) That Commissioner has observed that reversal of credit was not
at the time of clearance of exempted goods but at the end of the month
and that benefit of exemption cannot be extended to the appellants.

(i) That Commissioner observed in some cases that credit reversed
is not equivalent to the duty involved on the inputs used in exempted
goods.

6.1 So far as Point No. (i) above is concerned, this Bench in Para 7 of
the remand order dated 12-10-2010, observed that in view of Gujarat
High Court's orders in the case of CCE v. Ashima Dyecot Ltd. [2008
(232) E.L.T. 580 (Guj.)] and CCE, Ahmedabad v. Maize Products [2008
(89) R.L.T. 211 (Guj) = 2009 (234) EL.T. 431 (Guj.)], reversal of credit
even at the appeal stage has been held to be in accordance with law. In
the case of CCE v. Ashima Dyecot Ltd. (supra), Hon'ble Gujarat High
Court relied upon Allahabad High Court's judgment in the case of Hello
Minerals Water (P) Ltd. v. UOI (supra) where it was held that reversal
can be made after clearance of goods also and benefit of Notification No.
156/94-C.E.. dated 1-3-1994 was held to be admissible. CB.E. & C. vide
Circular No. 858/16/2007-CX, dated 8-11-2007, also clarified that in view
of Supreme Court's judgment in the case of CCE, Mumbai-I v. Bombay
Dyeing Ltd. [2007 (215) EL.T. 3 (S.C.)] also relied upon by the
appellant, Cenvat credit reversed later is sufficient for exemption under
Notification No. 30/2004-C.E., dated 9-7-2004. Accordingly. the issue of
reversal of Cenvat credit for the entitlement of Notification No. 30/2004-
C.E. was settled at rest in view of the law laid down by Gujarat High
Court and only verification and adjustment of Cenvat credit reversal was
required as per Para 7 of the judgment in the case of CCE, Ahmedabad
v. Maize Products [2008 (89) R.L.T. 211 (Guj.) = 2009 (234) E.L. T 431

(Guj)l”

(Emphasis supplied)

Similar view has been held by the Hon'ble CESTAT in the case of
M/s. Asarwa Mills reported in 2009 (246) ELT 748(Tri-Ahd). Relying on above

Page No. 9 of 10

19%



Appeal No: (i)V2/1/BVR/2017 (i) V2/60/BVR/2017
(iii)\V2/61/BVR/2017

decisions and in the given facts of the casef | am of the view that the orders
passed by the adjudicating authority! ra\not correct, legal and proper and the
appellant ﬁ':_:éntitied to avail the benefi;[ of exemption notification 30/2004-CE
where reverséi under the provisions of CCR, 2004 has been made and is not in
dispute.

7. In view of the above factual and legal position, | hold that _'fd"emands
confirmed vide impugned orders do not sustain. Hence, | set aside the impugned

orders and allow the appeals filed by the appellants.

8. Since, the demand is not sustainable, orders for recovery of interest

and imposition of penaltyﬁg not survive.

R FfrohdTH ZaRT gt A IS e F AT 3T adreh § fohar S g
.81 The appeals filed by the appellants are disposed off in above terms.
(A FAW)
3TgFd (39TeH)
BY R.P. AD.
To
M/s. Seavenus Synthetics, At dieew WAk
S. No.324, Plot No.5, S A 3y, Wicd Y,
Nr Mahalxmi Oxygen el HiFaae & AT
Village — Mamsa, Bhavnagar. M - HAFHET
HTFTITT ] B |
M/s. Suraj Filament Pvt Ltd, Fad G e o A ‘
Block No.171, TAIF A e,
B/H Siddhi Gas, ot & 9
Village- Mamsa, ME FTHAT
Bhavnagar —
| M/sSuraj Industries, | Awd a FEieeE
| S No. 184, Block No.144, aE A tey, welie 7 R
Plot No.2, SliF A oy,
Village: Mamsa, @ity d| ¥ I
' Bhavnagar e e
1' | AR
Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

The Assistant Commissioner, GST & C. Excise City Division, Bhavnagar.

The Superintendent, GST & C Excise, AR-Il, 43, Haryala Plot, Bhavnagar.

. F No. V2/60/BVR/2017 (6). F No. V2/61/BVR/2017

7. Guard File.
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