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:ifis :n2g TiEqT (order-tn-Appeat No.):

BHV-EXCU S-000-App- 0 42 -T O -44-2017 -18
siltsr 6r F{arfil
Date of Order:

09.10.2017 10.10.20r 7

oqrt ridc, 3iq-*d (3{frF€), trf,stc reRT crkd I
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

$s{ 3irryfr/ ETff 3nT{d/ lcE€d/ sdr4fi ltrgqa. Ad-q ricr{ ?r-6/ +ar6{. {ls+L / ,rFf]tr / 4itfirn6t ddFT 3q{Afud Jdt
{fr 3nA?r i qhd: /

Arising out ol above mentioned OIO issued by Additional/JoinuDepuly/Assistanl Commissioner. Central Excjse / Service Tax,
Rajkot / Jamnagar / Gandhidham :

g+droat & cffi mr dr+I trd qat /Name&Address of the Appellants & Respondenr :-
l. Seavenus Synthetic.. S.i.r-o. 324. Plot No. -5.. Village Mamsa.. Bhavuagar
2. M/s Sura"i Filament P\1. Ltd. Block No. l7l, l]/H Siddhi Gas. Village-Mamsa. Bhavnagar
3. Mis Suraj lndustries, S.No. I 84. Block No. 144. Plot No. 2 . V illage-Manrsa. Bhavnagar

Fs 3lre?r(Jfffr) S.qFrd 6i* EqE-d ffifun'dfts e- jcTfi crffi / qrfuqcor + sfiar 3r,+fl ar{{ a{ s€dr tl/Any person aggrieved by rhis order in Appear may fire an;ppear 10 the appropnate authorary rn rhe folowing w;y

{fflr ,Jq ,+;rrq r Iu er,q rd Fqr6r }ffiq drqrfrff{sr + cfA J+fr. ffiq *.qr. ?16 xBfr-a,I .1944 6r trl| 358 tlrdfa (r{ E;i{ lifqfi{fr, 1994 SI rrEr 86 } 3rdia ffifu.a aa6 *r ar lrf& t '
Appeal lo Cusloms, Excise & SeNice Tax Appeltate Tribunat under Section 358 ol CEA
Finance Act, 1994 an appesl lies tot-

drft s-{i fr artor
Date of issue:

TI

rt

1944 / Ljnder Seclion 86 of the

(D

=E-.C-* 
q nBFI Tfi nfr ir4= T* ;--lq r:q.r{d eFr. -'a sdlE }l!]ii., arq1fofirsr A tr?I! C-d, iiF. ,niE a

2. 3'7 + T{Jr. rg re-^"dr, +l al irdr 7flc i '
The specraibench of Customs Excise & SeMce Tax Appellate Tribunat of Wesl tllock No. 2, R.K. puram. New Dethi in a
matlers relaling to classificalion and vatualion

In]* 1n-qd l(a) d r-rr rr v*d- + Jl{E- *E F-rit l{ff, fiF ?!a- 6-dto rtra sr.+ rE f,.flfl jrfiiff-q . qra.d-}ailIr
(IFTa.) fi $l?s er-fiq ftBl. ztffiq -n e6er& 

'r6p 
].Ertsi lr.rdidd- lloo?. et s J-* qG. ,

To the West regional bench of Cusioms, Excise 8 Service fa" eppitiii" r,iurnui lCesfafl ai 2 u Ftoor. Bhaumati Bhawan
Asarwa Ahmeda bad-33 001 6 in case of appeals other than as menlioned in para- t(a) above

3fitdl-q rqlE6{ur + sffer }q-fr er{d 6r" t ltr #ftq 3iqi( qc+ (l,qii) l:ffi, 2001 * frqe 6 + Jiain Brrift-a i*c,f c- eA-g +1 qT c?qi F ei ?,] .rre- Te. I FFtr p *" a #-i oe l *r. "* rcflu ?r.:F +r Fia rsri $ ,!.rn,i'. "ry 
,* Txfdr {n 5 "rs qr -sq +E ! FrE * { 50 ,fiq 1.m r* nr" io "ro .*'g'r'p* *'J 

"i. 
,'.ini-.qa' 5000/- $.d ]re'r i0000/- .q' a' ffdrfia rfl e': a qa .T{", -ir artrra ri_ +r *r,rara eoa" *.oiril".qqrfunror a Qre] a €,FrIIE ff-rer" + ara € FFs in 4tft-r* ei'Y e *+ .,Tdrr i-t {.rf+" $" "r* 

'# 
F;-; # ;

9i5j_1"1"__Y s * rIIqr,I eh fr.( .-i.tr Ectu; xtrr! .qrq.rtu{,or & 'rsr Eri i r pFrr }]e,r Fz r.e,f +iTF y'traF trr * arq 500/- {qr 6r lattlte eTr frm Fr;r B},,1 /
The appeal lo lhe Appellate Tribunal shall-be lited rn quadruphcate rn form EA-J / as prescribed under Rule 6 of CenlralExcjse (Appeal) Rules, 2001 and shall be accompanied against one which at teasl should be accompaniea uy a ree oi is.10001 Rs.5000i-, Rs.10,000r where amount of duiy demand/interesr/penaftyrefund is uplo 5 Lac.. 5 Lac ri, so Li r.Jabove 50 fac respeclively in the form of crossed bink drafi in tavour of A;st Registrar'of branch oi any no^in"tJlru--fii
sector bank of lhe place where the bench of any nomrnaied pubJic seclor bank of the place where the be;ch of tf," frLrnufis siluated. Application made for grant of stay sha be accompanred by a iee c, Rs. SoOt

rr{Hrq;q'?rftElT t srar Jrffr Fa: rerF-rp tg94 f rn} 86(1r a }-rt-l 6111 Frrrar& rgqJ 4 F}n-F qrrr a ,*cItrIId qGI ST.-5 tr,F st-a) t * ,n ri=r-r,a rr+ +q B.s rrarr + Erd Jrq, *r,rS fi +8 qft E:, d #* ;,(ry f yl_q saidr: FrCr qi?- r 3+r EaF F FF d 5a .-a sF I snr r. C-*-, e "m "iir- *, "", ,n-." #,#.{rlEr .sqF 5 d-e qI :iI.-P €F 5 r€ xqr or 50 ero Jr F:t 3{qdr (0 T{{ Tc- q Jl-ttf+ * a-, sE?r lonni *-" innn,xrrd 3rlrEr 10.000/ rci 6r AtJifld rpr rT A qF FETF Ert frLfrr eli-+ 4r slrrnd rqtu, x{t{," ;"ffi ft ,*;;Ei1q+ {FFflr 4' .{,F t Gd sr Ea'H eir a +5 zE r 7rt ru'r+a a* ,r* 6" ?-or arr ,rrfu i ,.tu ..". *, #;Ss *r sq rrrq { er+ rrrsF r.r rqtua lffi'';rur*+rq s;6q ft-i i ;; y!?r: i;;i3], jH'"f#";T{#i
500/ TqF 6r Fqlft- ,lFt .rer o.ar 5t", ,
The appeal under su6 seclron (l) of section 86 of the Finance Act, 1994. to the Appellate Tribunal sha be fited inquadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994. and Sha[ be ac.omnan,..t hw Acop) of lhe order appealed againsl ronp of wh,ci shah be certrlied copy) alcl should O. 

"..o-pu" 
J U"i" t"". o.i 

"if."
1000^ where lhe amount ol service tax & rnlerest demanded & penatry 6v'ed of is. 5 Lakhs o, tess. ns.sOooi ,r*,Lre itreamounl of service lax & inlerest demanded 8 penalty levred rs' mo;e ihan five lakhs bul nor exceeding ni rio.-r"liriiFs 10.000/ where the amounr of servrce rar & .nrereat demanded I penal] revred " .o,. rt,"-r,t"'iri"s ;r;";J.:;'i;;,folm of crossed bank draft in favour of the Assrstant Registrar of the bencli of nominated prlri. s"'"r- g""k_iiih"'pt";"
where lhe bench of Ttibunal is siluaied / Application madt for grant of slay shal be accompanred bv a Iee of Rs s00/,
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(ir)

(ii)

{iii)

(iv)

(v)

Itr? 3rtuft{a', 1994 61 trRr 86 6I Jc-fnrTlri (2) qE (2A) * 3iida rJ A 4fi 3{rd, trclia Blls"1ff, 1994, t B-4ff s(i) r'{
9(2A) + dra Frrift'd cc" s.T.7 e'fi 3r s+-i} q{ is} wr layd #Al-q r.cld ej6 lflrifi }Isird (xS- ), a;ffq ];qrd ?rq
rdRr qrird lnatr 6r cfali iF,? 6t (rdfr $ (16 c1t qafitld ;l qrltv) 3ir rr{FFt e?r'I EFIIIF 3{I{fi 3flin fcrqfr +;aE
,sr{ !16/ daffi{ +i v$r$rq ;qrqrfuflrr +l 3nida fi* 6ai +i fr-d:t F sia :{rt?i 6r qG' r FIq f Tiq'4 6rfi 6lJfi I /

The appeal under sub seclion (2) and (2A) of lhe section B6 the Finance Acl 1994, shall be filed in FoI ST7 as prescribed

under Rule 9 (2) & 9(2A) of the Service Tax Rules 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner, Central Excise (App€,als) (one of which shall be a cerlified copy) and copy of lhe order

passed by the Commissioner aulhorizing lhe Assistant Commlssioner or Depuly Commissioner of Central Excise/ Service Tax

to file the appeal before lhe Appellate T.ibunal.

drffr rf6. adq 5flr( rt 4 \rE t"q]E.{ 3rffiq ciFJs{dT (d.) e cfa 3rfiiit t arffA i Ar-fiq tqq rfca $ftfrJrff 19aa A
uRr 3'5!q + ra,rd. iih ffi|q xtuB-{s 1994 ff !,'Ri 83 & 3iaria trdra{ q,-r S m{&,6 t, gs'rrtsr * cfi 3{ffiq
cra6{"r d i{d'r 6{t s6q 3;cTe 9l.6rdsr +{ srJr s 10 qFrrd (10o/o), ne Br"r (ti T4tdr kdrida'H qr Ed-+ 3rd +-{fr Eiar

ft-drfd?'t 6r rqar;4 f*-qr orc. Erd-fu gE, rr{r + LrEda rcr 1+ dr dr$ 3iqftid tq ilrr dE F,E rqr f, $fu6 a 6l
idlq ,.q( qEF cd fdrsr * ,.Tird *rzi Br, ;nr ?16' i ,?-Fa ?nfi'-fr t

(i) fiT 11 * * sidrtd {6ff
(ir) nad. Jnr A dl af ?r6fr nPr
(ir, ffi-e nff jM & ftqJ1 6 * riarta iq IFq

e9t+ qF B; F{ r,.Rr *,nqtrra Hlq (fl- 2) siirff{F 2014 * srrsi t T+ ffi }ffm clfiIfirtl * {ss irERTffa'

r+Fra rS (.q 3i-fid +l ar.rl ;rft edt/
For an appeal to be filecj belore the CESTAT, under Section 35F oi the Central Excise Act. 1944 which is also made

applicable to Service Tax under Seclion 83 ol the Finance Acl, 1994, an appeal against this order shall lie before ihe Tribunal

on payment of 10o/o of the duty denranded where duty or duty and penalty are in dispule or penalty. where penally alone rs in

dispute. provided the amounl of pre-deposii payable would be subiect to a ceiling of Rs l0 Crores,

Under Central Excise and Service Tax Duly Demanded shail include :

(r) amounl delermrned under Section 11 D

(ii) amounl of e.roneous Cenvat Credil taken;
(ii0 amount payable under Rule 6 of lhe Cenvat Credil Rules

, provided further thal the p.ovisions ol this Section shall not apply to the slay application and appeals pending before

any appellale aulhorily prior io lhe commencemenl of the Finance (No.2) Aci, 2014

(c)

lil

t{raa q'a6l{ *l $roalgr srr}fa :

Revision eoolic;tion to Govsrnm6nl of lndia:
." ir,"ri 6'ffiel"r qrfrsr ffifu-a qrrdr i iir&q tcr4 ?iFs 3rfuid-{4, 1994 *I r.mr 35EE i cc'a r{{fi } 3iafa 3ffi{
;4;',;""i*; #; 3,rq." s6rt fi-,rdl rrrrs" fr#r. di.h -1*, *{a Aq srdd, {irrq ar,f, 46}Fa-110001. 6}
ftqr araT qfdqt / '
A revrsion application lies to the Under Secrelary, 10 the Governmenl of lndia, Revision Applicalion Unit, lv'linislry of finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliamenl Slreet, New Delhi 110001. under Section 35EE of the

CEA 1944 in respecl of the following case, governed by first proviso to sub_seclion (l) of Seclion-3sB ibid:

q.a fftfr + i+?, rypEr + FrJfl F, FEi ;rd:qrd irpl 4= El 'id, r,-E:l I lr5, rE ; r[r4;; s dfd qr '+i i.a FiErA qr
gr 6+ -+ r's]':r rr qnr arr. ,'s -drg, + .hrr D- Hl srar {1 p' T i,s-i & ffI{ a qEF{or S etrE Gd xrrq* !T

i{Fr }r rc s s,-i a a.iqn a fiiqa at
in case of iny loss of g-oods, where the loss occurs in lransit tom a factory lo a warehouse or lo another faclory or from one

warehouse lo anolher during the course oi processlng of the goods in a warehouse or in storage whelher in a factory or in a

:{raa * qrfl ia.dl 1rEq qr et{ +i ftqia d{ G 8rd 4 EGidlr n cT{d flit n"li1 q{ !{{t 45 *;f,lq sacr{ T.$ i gc (flie) d
FrJGLI fl !,T{r E ilrf,r DrS ts{ ui F= el I fia *I ?d e, I
ln case of rebate o{ duty of excise on goods exportecl to any colntry or lerrilory oulside lndia of on excisable malerial used in

lhe manufaclure of lhe goods which are expoded to any country or teritory ouiside India

vft r.qrd rp+ +T qzrda fu's kdr rnTf, a Er6{. illd qr rldra $} arfr fua B{T 4ql tl /

ln case of 
-goods e;ported outstde lndra expon to Nepal or Bhutan wilhout payment ol duly.

FffOaa rcrd { Jivrda ?rn-F r" sf,r-rrd +' F! ,4 gqjr -gre aE vaf,]-E; '6 tFe fta'd frdr:ai 6 <1-6" ,=Eq Sr 4 e I't{ rr€
,er' ,n ;rr{* ,l{d]i, o'-d,- ?+ rtt?rr 1a 2; 1998 *l inrL r09 € 4f1r ?-: A rB +to .,'rEr Es1tl'?fu sr a drq ri
crftd fsc rt t /
Credil of any duty altowed to be ulilized iowards payment of exose duty on flnal producls under lhe provisions oi this Acl or

the Rules made ihere under such order is passed by the Comrnissioner (Appeals) on or afler the dale appoinled undet Sec.

109 of lhe Finance (No.2l Act, 1998

lq.r4a iniaa *T di cft-qr sqd {iE!T EA-8 A 31 +l 6;fic ].;qle.4 ?Fs (rTfi'd) fiqB]n'a 2001, t B-s7i I *-ndJi-d CBfr'-( t,
; .rai; mo*- + j arz + *rre fi ,rS flEF | :q'+- +nari r' /rrrr {d }reer d Jqr irae' fl er cfr4 ii?fia *r arn

"nt''P1" *, +-,a-" r-.'r"4.'Oa* 1944 & tfi i5 EE 4 rF-d ?qfta'efa; t' r.rfJl s qIaE ; 'Tr qr TR-6 & c?
[dra fi tr]di Gr /

The above applic;rion sha be made in duplicale in Form No EA'8 as specified Lrnder Rule, I of Central Excise (Appeals)

Rujes, 2001 wiihin 3 months {rom lhe daie on which the ordei soughl lo be appealed against is communicaled and shall be

accompanieci by lwo copies each of rhe OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR 6 Challan

evidencing payment of prescribed fee as prescribed under Seclion 35 EE of CEA, 1944, under N{aior Head of Accounl.

TfrtrFq Sr6aa + Fa fiEFfu. Fl1nti? ?.c?' E +zr{f il "Tfi 
ir?r

;El }6r] *" "* "* "rn 
qr ssn +* ar rqa zOOr- sr s1lr4ra f*,qr nr Ilr qff Tid-ra r6fi r.6 arq {qi t ;qqr d at

sqi 1000 ,/ sr ,lial;1 l+-ql 3rq l

The revision application shatl be accompanred by a fee of Rs 2O0l where lhe amouni involved in Rupees One Lac or less

aad Rs. 10001 where the amount involved is more than Rupees One Lac

o? 4n H|e?t ff sq Ffr ,rE?- F rrdl e fi o;{4 ql t'z)i + lr1 r_:' +. el".l. frq6. a{ f Bql i.dr 'r?a ;TI a:q }

"-i#+rFd-qrq&{-,{erer.f&rErrfiafi}F,qrrer+,wri:-vtqr-rdfuryr+'ral-+vridettu3r'Ial/in cjse rf tne orde covers varlous numbers of order- in original, fee ior each O.lo. should be paid in lhe afo.esaid manner

nol withstandinq the jact thai ihe one appeal to the Appeilant Tribunal or lhe one application io the Cenllal Govl As the case

may be. is lillea lo avoio scriptoria work if excising Rs. 1 lakh fee of Rs 100/_ for each

+{rs?fift}a -qrqldq ?!c6 $ifeqff 1975, + 3l{q*-l fr r.a€r qa 3rd?r (.d rrr7ra:n?rr €r cfa q{ Fdf'f, 6'50 {{} sr
arqr q 9r.6 i?Bz rn B]ar aft., /

One copy'ol apphcarron or O tO. as ihe case may be and the order of the adjudicaling authority shali bear a court fee slamp

oi cs. 6.50 as prescribeo under Schedule I ln terms oi the Cou( Fee Aai1975 as amended'

trrfi er.6 A;fi-q ritrr ?i-6 !..i ndr+r 3rffiq;qqfufwr (616 ftfu) ffi' 1982 d qEIa G:ra iaFqa mqai +)

s#a s-d ari lfui # lt{ sfl Lra 3nsf+a Biqr iirFT tl /

Atenlion is also invited io the rules covering these and olher relaled malters conlained in lhe customs, Excise and servl.e

Appeilate Tribunal (Procedure) Rules 1982

3Eq ]r$Aq qrMr 6l iqrd (rfufr 6.i $ ri.finn aotr+ Eqa 3+{ {d-dfrr eatrrdi + Rq. vtrdrrfr F4'rFfi-q' i{€r{'
Www.Cbet.qov In +,1 d{9 H+.1 6 | '
For the edbolale. rletaited and lalesl provrsions relalng ro filing of appeai to the higher appellale aulhorily, lhe appellanl may

rerer ro lte Depanmerlal weosre www cbe( 90'.i'l

(vi)

(D)

(E)

(F)

(G)



Appeal No (i1Y2t1tBYRt2O|7 (ii)V2l60/BVRi2017 .) \ 0
(iit)v2t61tBvRt2017 L

:: ORDERS lN APPEAL ::

The present three appeals have been filed by the three

appellants, as listed in column 3 of the Table below, against Orders-in-original

mentioned in column 4 of the table (hereinafter referred as "impugned

orders"), passed by the Assistant Commissioner, GST & Central Excise,

Bhavnagar City Division and Superintendent, C. Ex, AR-ll, Bhavnagar

(hereinafter referred to as "the adjudicating authorities"):

Amt

lnvolved

(Rs )

2SlDemand/16

-17 dtd

31 01 2017

Assistant

Commissioner,

C Excise City

Division,

Bhavnagar

2. Facts of the cases, in brief, are that all three appellants were

engaged in manufacture of excisable goods viz. Polypropylene Multifilament

Yarn (210 Deniers) and Polypropylene Multifilament Yarn (Other than 210

Deniers) both falling under tariff item 5402 59 10, Waste of polypropylene

Filament generated falling under tariff item 5402 59 10, Twine made of

Polypropylene Multifilament Yard (210 Deniers and other than 210 Deniers) both

falling under tariff item 5607 90 90 and Waste of Twine generated falling under

tariff item56079090of theFirstScheduletotheCentral ExciseTariff Act, 1gB5

Sr

no

Appeal No Name of the

Appellant

OIO No Adjudicating

authority

1 v2tltBvRt

2017

006/4R-il/

SUPDT/ 20,I6-

17 dtd

03 10.2017

2 V2160/BVR/
2017

M/s.
Seavenus
Synthetics,
S.No.324,
Plot No.5,
Nr Mahalxmi
Oxygen

M/s. S u raj
Filament Pvt
Ltd, Block
No.17'1 , B/H
Siddhi Gas,
Village-
Mamsa,
Bhavnagar

Bhavnagar

Village
Mamsa,

27 to 291

Demand/ 16-

17

dtd 31 01.201

7

Assistant

Comm issioner,

C Excise City

Division,

Bhavnagar.

60,7731-

20,55,476t-

Superintendent.

AR-ll, C Excise,

Bhavnagar

v2t6ltBVRt
2017

M/s. Suraj
lndustries, S
No. 184,
Block No. 144,
Plot No.2,
Village:
Mamsa,
Bhavnagar

13,97,586/-

Page No. 3 of 10



Appeal No: (lV2l1lBVRl2017 (ii) V2I60/BVR/2017 A
(iii)v2l61/BVR/201 

Lr)
The audit of the appellants revealed that they had taken credit on all the inputs

used in the manufacture of finished goods cleared on payment of duty as well as

cleared under exemption Notification no. 30/2004-CE dated 09.07.2004, which

stipulated that the said exemption was not applicable to the goods in respect of

which credit of duty on inputs has been taken under Cenvat Credit Rules,2004

(hereinafier refened to as the 'CCR,2004). Appellants had not reversed the

Cenvat Credit on inputs used for manufacture of exempted goods before its

utilization. However, appellants cleared the goods by paying the amount under

Rule 6(3) of the CCR,2004. Therefore, the appellants were issued Show cause

notices, covering the period as mentioned in the Table below, denying the

exemption under notification 30/2004-CE dated 09.07.2004 (hereinafter referred

Io as "the said notification") and demanding Central excise duty under Section

114 of the Central Excise Act, 1944 (hereinafter referred Io as the Act") read

with Rule 14 of the Cenvat Credit Rules (herelnafter referred to as "CCR,2004")

along with interest under Section '1 1AA and proposing penalty under Rule 15 of

ccR,2004.

Sr No. Name of the Appellant Period

1 Mrs. Seavenus Synthetics Oct,2014to March, 2015

2 M/s. Suraj Filaments P Ltd Oct,2014 to March,2016

3 M/s. Suraj lndustries Oct, 2014 to March,2015

2.1 These show cause notices were adjudicated and demands

confirmed by the adjudicating authorities under Rule 14 of the CCR, 2004 read

with Section 'l 1A(1) and interest under Section 11AA of the Act and Rule 14 of

the CCR,2004. Penalty was also imposed under Rule 15(1) of CCR, 2004

readwith with Section 11AC of the Act.

3. Being aggrieved with the impugned orders, the appellants preferred the

present appeals, inter-alia, mainly on the following grounds

(i) lt is fact on record that they simultaneously manufacture dutiable goods

and goods exempted under Notification 30/2004-CE dated 9.7.2004 and Cenvat

claimed by them on inputs and inputs services are simultaneously used for

production of dutiable and exempted goods.

(ii) This is not a case to make any reference to the CBEC circular No.

85811612007-Cx dated 08.11.2007 and is required to be examined in terms of

provisions of Rule 6(1), Rule 6(2) and Rule 6(3) of CCR, 2004.

Page No. 4 of 10



Appeal No: (llV2t1 IBVR|2017 (ii) V2I60/BVR/2017
(iii)v2l61/BVR/201 7

(iii) The appellants had availed CENVAT Credit on inputs and reversed the

same on the exempted final products as provided under Rule 6(3) of CCR, 2004.

As per sub-rule (3D) of Rule 6, once amount is paid under sub-rule (3) of Rule 6,

it is deemed to be CENVAT Credit not taken for the purpose of an exemption

notification wherein any exemption is granted on the condition that no CENVAT

Credit of inputs and input services shall be taken. Thus, they have rightly availed

benefit of Notification No.30/2004-CE dated 09.07.2004 by paying an amount @

6% of value of exempted final product under sub-rule (3) of Rule 6 of CENVAT

Credit Rules, 2004 and there was no need to reverse actual amount of CENVAT

Credit taken by them.

(iv) Since procedure as provided under sub-rule (3) of Rule 6 has been

followed by them, it amounted to non-availment of CENVAT Credit of inputs

contained in exempted final products and hence they rightly claimed exemption

under the said notification. Such provisions under CENVAT Credit Rules are

there to cover such situation where it is not possible to maintain separate

account of inputs used in manufacture of dutiable final products and exempted

final products.

(v) They have already debited from CENVAT Credit account @ 6% of value

of exempted final products under Rule 6(3) of CCR, 2004 al the time of clearance

of exempted goods but adjudicating authority has not considered this fact.

4. Shri P. D. Rachchh, Advocate appeared on behalf of the appellants

in personal hearing and reiterated the grounds of appeal. He submitted a brief

synopsis of all three appeals and submitted copies of OIA No.BHV-EXCUS-000-

APP-021 lo 24- 2017-18 dated 18.08.20'17 passed by Commissioner (Appeals),

Rajkot; that these appeals should be allowed as per various judgments of the

Hon'ble CESTAT and the Ho'nble High Court of Gujarat following the judgment of

the Hon'ble Supreme Court.

4.1 Ld Advocate in written submission at the time of personal hearing

contended that with effect from 01.04.2011, Rule 6 was replaced by new Rule 6

in CENVAT Credit Rules, 2004 and sub-rule (3D) of Rule 6 clearly provides that

"Payment of an amount under sub-rule (3) shall be deemed to be CENVAT

Credit not taken for the purpose of an exemption notification wherein any

exemption is granted on the condition that no CENVAT Credit of inputs and input

services shall be taken"; that Sub-rule (3) of Rule 6 ibid starts with non obstinate

clause viz. "Notwithstanding anything contained in sub-rules (1) and (2)", and

.LIAv
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hence sub-rule (3) has over riding effect over sub-rules ( 1) and (2). Therefore,

even if as per provisions of sub-rule (1), the manufacturer is not entitled for

availing CENVAT Credit on inputs used in or in-relation to the manufacture of

exempted goods and manufacturer does not maintain separate account provided

in sub-rule(2) but if he pays an amount equal to 6%o of value as per sub-rule (3),

then provisions of sub-rules (1) and (2) will not be applicable. Thereby, there is

no violation of basic provisions of Rule 6 at all; that reliance placed on circular

date 01.02.2007 is erroneous and adjudicating authority ignored Rule 6 and

change made in the provisions of Rule 6 after 0'1.03.2008 and from01.04.2011;

that even otherwise as per the said circular read with explanation ll below Rule 6

(3D) reversal of Cenvat Credit was prior to removal only i.e. on or before the 5th

day of following month except for the month of March and in March on or before

31"1 March, thus the lower adjudicating authorities they have wrongly relied upon

CBEC Circular dated 01.02.2007 and dated 8.11.2007 for the period in dispute

after 01 .04.2011.

4.2 They referred Hon'ble CESTAT's Order No. N1528 I 15291 WZBI

AHD/ 2007 dated 22.06.2007 in Appeal No. E1447 to 44812007 filed against the

Order-in-Original No. S0/BVRi COMMR/2006 & 51/BVR /COMMR/ 2006 dated

29.12.2006 by M/s. Shiv Synthetics and M/s. Seavenus Synthetics on identical

cases of availment of CENVAT Credit and its subsequent reversal and benefit of

Notification No.30/2004-CE as has been done by the appellants. They also relied

upon the decision of Hon'ble CESTAT in the case of Shri Laxmi Saraswati

Textiles (ARNI) Ltd reported as 2008(222) ELT 390 (Tri), in the case of M/s.

Spentex lndustries Ltd as reported as 2016(338) ELT 614 (tri-Del) and in the

case of M/s. JCT Ltd reported as2017 (345) ELT 2Bg They also referred Orders

in Appeal bearing No. BHV-EXCUS-000APP-029-2017-18 dated 05.9.2017 and

BHV-EXCUS-000-APP-030 to 031-2017-18dated06.09.2017 passed by the

Commissioner (Appeals), GST & Central Excise, Rajkot.

$d$,
FINDINGS:-

5. I have carefully gone through the facts of the case, impugned orders,

grounds of appeals and records of personal hearing. I find that Appellant no.1

has filed application for condonation of delay of 29 days in filing the appeal on

the grounds that the order was came to the knowledge of management belatedly

due to ignorance of their staff which appears genuine. Therefore, I condone

delay of 29 days in filing appeal and proceed to decide the appeal on merits.

Since, the issues involved in all three appeals are identical, all three appeals are
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being taken up for decision by this common order

6. I find that the eligibility of the exemption notification has been denied on

the ground that cenvat credit of inputs had been taken by the appellants whereas

exemption is not available when cenvat credit is taken on inputs. Careful perusal

of the issue reveals that the bone of the contention is that on one hand,

appellants claim that they have fulfilled the condition of the exemption notification

in terms of Rule 6(3D) by way reversal of credit under Rule 6(3) of CCR, 2004,

whereas, on other hand, department is of the view that once the credit is availed

by the appellant on the inputs, it is in violation of the condition of the exemption

notification and hence appellants have wrongly availed the exemption under

Notification 3012004-CE dated 09.07.2004. The issue to be decided is whether

the appellants have correctly claimed exemption under Notification 30/2004-

CE dated 09.07.2004 or otherwise. Therefore, it is required to be examined

whether obligation fulfilled under Rule 6(3) of CCR,2004 can be treated as

Cenvat Credit not taken by virtue of Rule 6(3D) and whether this would suffice

obligation under Notification 30/2004-CE dated 09.07.2004.

6.1 I find that Rule 6(3) of CCR, 2004 relates to adjustment of credit on inputs

used in exempted final products or maintenance of separate inventory and

accounts of inputs by the manufacturer. This rule deals with cases where

adjustment of credit is required to be made as the inputs or input services have

gone into the manufacture of exempted final products also. One option

specifically provides reversal of credit at specific rate to be done, if the

manufacturer is not able to meet the requirement of maintaining separate

inventory and accounts of the receipt and use of inputs for the manufacture of

goods on which exemption is claimed. Such reversal brings about the adjustment

of excess credit taken. ln other words, it is equivalent to reversal of credit on

inputs. The legislation has brought in a very clear and specific version of law

under Rule 6(3D) explaining that such reversal would amount to non availment of

credit to claim exemption from duty where condition of No Cenvat Credit of inputs

is stipulated. The appellants have satisfied the requirement of not taking Cenvat

Credit on the inputs used in the manufacture of exempted goods. I find merit in

appellant's argument that if the revenue's contention is to be believed, Rule 6(3)

and Rule 6(3D) would become redundant in the statute. The appellant has relied

upon Hon'ble CESTAT's decision vide Order No. tu1528 &15291 WZBI

Ah'bad/07 dated 21.06.2007 in the very similar cases of M/s. Shiv Syntehtic &

M/s. Seavenus Synthetics. Hon'ble CESTAT in the said order has held as

under:-

,19 c
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" 2. After hearing both sides, we find that the law on the Point

sta nds declared bv the Hon'ble SuDreme Coutt in the case of
Chand raour Maone t (Wired Pvt Ltd Vs CCE NaoDur 1995 (81)

ELT 3 (SC). lt has been held that the reversa I of credit of dutv

onqtna llv availed would amount to the effect as if no credit has

been availed ln lioht of theabove decision. it has tobe held that

the credit availed and reversed would amount to the situation as

if the same was not availed. thus satisfvtno the condition of
Nof ification No.30/04-CE
3. We atso note that identical issue stands decided by the

Tribunat in the case of Fobs Gokak Mills Ltd 2006 (77) RLT 626

(Tri-Bang). ln view of our foregoing discussion, we set aside the-

impugned order and altow the appeals with consequential relief
to the appellants.".

(Emphasis supplied)

6.2 lfind that the conclusion arrived at in the impugned orders is not correct

as the adjudicating authorities have not correctly appreciated the provisions of

central excise made to deal with such situation. My views are also supported by

the Hon,ble cESTAT',s recent decision in the case of M/s. spentex lndustries

reported in 2016 (338) ELT 614 (Tri-Del) wherein identical issue has been

decided wherein it has been held that reversal of credit would satisfy the

condition of the Notification 30/2004-CE and assesse would be entitled to claim

the exemption. Relevant Para 5 of the decision is reproduced below:-

"5. The shoft point for decision is the eliq ibilitv of the apoellant for
exemotion under Notification No. 30/2004-C E when the have

reversed 6% of the value of exempted ooods in terms of Rule

6(A( . We find the aoDellants claim on the aoDlicabilitv of sub-rule

l3D) of Rule 6 is leoallv su stainable. The said sub-rule provides

for a deeming provision to the effect that payment of amount

under sub-rule (3) should be considered as credit not taken for

the purpose of such exemption notification The appellant's case

is covered by the said provision as pointed out by the ld. Counsel

for the appellant even before the introduction of the said sub+ule
in 2011. The Tibunal held that payment of amount under sub'rule
(3)(i) of Rute 6 will make fhe assessee eligible for claiming such

exemption as the present one. We find the case laws relied on by

the ld. Counsel for the appellants clearly suppott their contention.

The decisions of the Tribunal in Life Long Appliances Ltd. (supra),

was affirmed by the Hon'ble Supreme Couft repofted at 2006
(1e6) E L.r. A144 (5.c.).
in error in not considerin

We find the oriqinal authoritv had fallen

exolanat ion (3) of Rule 3 We find the said exDlanation ha.s no

relevance to the facts of the Dresent case in view of the soecific
Drovision of sub+ule (3D) of Rule 6 ln view of above analvsis and
findinos find the im ned order is nsustainable and

o the sa id sub-rule (3D) and relvino on

n o

accorclingly, set aside the same. The appeal is allowed "

(Emphasis supplied)

6.3 I further find that even prior to insertion of Rule 6(3D) in the statue,

Hon'ble CESTAT in the Case of M/s. JCT Ltd reported in 2017 (345) ELT 289

(Tri-Chan), for the dispute pertaining to the period from Dec, 2004 lo September,

2005, has held that availing cenvat credit on inputs at earlier stage does not

debar manufacturer to claim at later stage, if reversal is made as prescribed

under Rule 6 (3) of the CCR,2004. The relevant Para of the decision is

reproduced as under:-
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"6. On careful consideration of the submissions made by the

learned Counsel for the appellant, we do agree with the

submrssion of the learned Counsel that at the time of availment
of credit on the inputs it was not known to the appellant which
inputs will go into the manufacture of said goods but before
clearance of the said goods, the appellant has reversed the
credit attributable to the inputs used in the manufacture of said
goods. Therefore. we hold that the reversal of credit is equivalent
to not taken the credit on in puts u sed in the manufacture of said
qoods. ln that circumsta nce. the aDDellant is entitled to avail the
benefit of Notification No. 30/2004-C.E Conseouentlv the
demands are not sustainable aoainst the a nDellant Accordingly,

the impugned order /.s sef aside and the appeal is allowed with

consequential relief, if any.
(Emphasis supplied)

6.4 The Hon'ble CESTAT, Ahmedabad in the case of M/s. Omkar

Textile Mills Pvt Ltd reported as 2014 (311) ELT 587 (Tri-Ahd), relying on the

Hon'ble Gujarat High Court's decision in the case of M/s. Ashima Dyecot Ltd

[2008(232)ELT 580] has held that subsequent reversal of Cenvat Credit at later

stage is sufficient for claiming exemption under Notification no. 3012004-CE.

Relevant Para 6 of the decision is reproduced below:-

"6. Heard both sides and perused the case records. These proceedings
sfurted in the year 2007 when show cause noflces were issued to the
appellants that benefit of Notification No. 30/2004-C.E., dated 9-7-2004
is not admissible as this notification applies to the goods in respect of
which credit of duty paid on inputs has not been taken. lt was also
alleged in the show cause notices that appellants did not maintain
separate accounts for inputs as per C.B.E. & C. Circular No.

795/28/2004-CX, dated 28-7-2004, therefore, pro rata credit reversed by
the appellants after the clearance was not correct method of reversal.
There was no mention of the improper reversal of Cenvat amounts in the
show cause notices. ln the first remand order, dated 12-10-2010, this
Bench crystallized fwo lssues i
(i) That Commissioner has observed that reversal of credit was not
at the time of clearance of exempted goods but at the end of the month
and that benefit of exemption cannot be extended to the appe ants.
(ii) That Commissioner obseNed in some cases that credit reversed
is not equivalent to the duty involved on the inputs used in exempted
goods.
6. 7 So far as Point No. (i) above is concerned, this Bench in Para 7 of
the remand order dated 12-10-2010, observed that in view of Guiarat
High Court's orders in the case of CCE v. Ashima Dyecot Ltd. [2008
(232) E.L.T. 580 (Guj.)l and CCE, Ahmedabad v. Maize Products [2008
(89) R L T 211 (Guj ) = 2009 (234) E.L T. 431 (Gui.)], reversal of credit

n held to be in accordance with lnnatthea eal st
the case of CCE v. Ashima Dyecot Ltd. (supra), Hon'ble Guiarat High
Couft relied upon Allahabad High Courl's iudgment in the case of Hello
Minerals Water (P) Ltd. v. UOI (supra) where it was held that reversal
can be made after clearance of ooods also and benefit of Notification No
15/94-C.E.. dated 1-3-1994 was held to be admissible. C.B.E. & C. vide
Circular No. 858/16/2007-CX. dated 8-11-2007. also clarified that in view
of Suoreme Court's iudoment in the case of CCE. Mumbai-l v Bombav
Dveino Ltd. [2007 215) E.L.T. 3 (5.C.)1. also relied uDon bv the
aDDellant. Cenvat cred it reversed later is sufficient for exemotion under
Notification No. 30/2004-C.E.. dated 9-7-2004. Accordin gly, the issue of
reversal of Cenvat credit for the entitlement of Notification No. 30/2004-
C.E. was settled at rest in view of the law laid down by Guiarat High
Couft and only verification and adiustment of Cenvat credit reversal was
required as per Para 7 of the judgment in the case of CCE, Ahmedabad
v. Maize Products t2008 (89) R L.T. 211 (Gui.) = 2699 (234) E.L T 431
(Guj.)l "

(Emphasis supplied)
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6.5 Similar view has been held by the Hon'ble CESTAT in the case of

Mis. Asarwa Mills reported in 2009 (246) ELT 748(Tri-Ahd). Relying on above

decisions and in the given facts of the cases, I am of the view that the orders

passed by the adjudicating authorities are not correct, legal and proper and the

appellants are entitled to avail the benefit of exemption notification 30/2004-CE

where reversal under the provisions of CCR, 2004 has been made and is not in

dispute.

7. ln view of the above factual and legal position, I hold that the

demands confirmed vide impugned orders do not sustain. Hence, I set aside the

impugned orders and allow the appeals filed by the appellants.

8. Since, the demand is not sustainable, orders for recovery of interest

and imposition of penalty can not survive.

yffirai Ca'Rr E-T fr 4$ gffi or BqErrr Jqn-rfr dftS t Bqr dmr t
The appeals filed by the appellants are disposed off in above terms
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BY R.P. A.D

To
M/s. Seavenus Synthetics,
S. No.324, Plot No.5,
Nr Mahalxmi Oxygen
Village - Mamsa, Bhavnagar

M/s Suraj Filament Pvt Ltd,
Block No.171,
B/H Siddhi Gas,
Village- Mamsa,
Bhavnagar

ffi mfa-ag fr:)ft+s
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M/s. Suraj lndustries,
S No. 184, Block No.144,
Plot No.2,
Village: Mamsa,
Bhavnagar

Copy to:-
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.
3. The Assistant Commissioner, GST & C. Excise City Division, Bhavnagar.
4. The Superintendent, GST & C Excise, AR-ll, 43, Haryala Plot, Bhavnagar.
5. F No. V2t60lBVRt2017 (6). F No. V2I61/BVR/2017
7. Guard File.
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:: ORDERs lN APPEAL ::

Division-Bhalragar and Superintendent, C. Ex, AR-ll, Bhavnagar (hereinafter

referred lo as "the adjudicating authorities"):

Sr

no

Appeal No Name of the

Appellant

M/s.
Seavenus
Synthetics,
S.No.324,
Plot No.5,
Nr lvlahalxmi
Oxygen
Village
Mamsa,
Bhavna al
M/s. Suraj
Filament Pvt
Ltd, Block
No.171, B/H
Siddhi Gas,
Village-
Mamsa.
Bhavnagar

OIO No Adjudicating

authority

Amt

lnvolved

(Rs )

1 v2tltgvRt

2017

006/AR-il/

SUPDT/ 2016-

17 dtd

03.10.2017

Superintendent.

AR-ll, C Excise,

Bhavnagar

V2I60/BVR/
2017

Assistant

Commissioner,

C Excise City

Division,

Bhavnagar.

Assistant

Commissioner,

C Excise City

Division,

Bhavnagar.

60,773t-

27 to 291

Demand/ 16-

17

dtd.31.0'1.201

7

20,55,476t-

,i
a-*,,-'. ()

The present three appeals havetg,filed by the three

appellants, as listed hehl*r in column 3 of the Tablenagainst orders-in-original

be^tingr mentioned in column 4 of the table (hereinafter referred as "impugned

orders"), passed by the Assistant Commissioner, GST & Centraf er.ir"i&y*f

2

'13,97,586/-

';lr,V-2. Facts of the casq.in brief, are that all three appellants are-een$al

exeise-,assessee and engaged in manufacture of excisable goods viz.

Polypropylene Multrfilament Yarn (210 Deniers) and Polypropylene Multifilament

Yarn (Other than 210 Deniers) both falling under tariff item 5402 59 '10, Waste of

Polypropylene Filament generated falling under tariff item 5402 5S 10, Twine

made of Polypropylene Multifilament Yard (210 Deniers and other than 210

Deniers) both falling under tariff item 5607 90 90 and Waste of Twine generated

falling under tariff item 5607 90 90 of the First Schedule to the Central Excise

v2t6ltBVRt
2017

M/s. Suraj
lndustries, S
No. 184,
Block No.144,
Plot No.2,
Village:
Mamsa,
Bhavnagar

25lDemand/16

-17 dtd

31.01 .2017
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Tariff Act, 1985,

taken credit on all the inputs used in the manufacture of finished goods cleared

on payment of duty as well as cleared under exemption Notification no. 30/2004-

CE dated 09.07.2004rwhich stipulated that the said exemption was not applicable

to the goods in respect of which credit of duty on inputs has been taken under

Cenvat Credit Rules,2004 (hereinafter referred to as fhe "CCR,2004"). Appellants

had not reversed the Cenvat Credit on inputs used for manufacture of exempted

goods before its utilization. However, appellants cleared the goods by paying the

amount under Rule 6(3) of the CCR,2004. Therefore, the appellants were issued

Show cause notices, covering the period as mentioned in the Table below,

denying the exemption under notification 30/2004-CE dated 09.07.2004

(hereinafter refened lo as "the said notification") and demanding Central

excise duty under Section 'l 1A of the Central Excise Act, 1944 (hereinafter

refened fo as 'the Act") read with Rule 14 of the Cenvat Credit Rules

(hereinafter refened fo as "CCR,2004"), along with interest under Section 11AA

and alz*proposing penalty under Rule 15 otW4CCR,2004.
Sr No Name of the Appellant Period

1 M/s. Seavenus Synthetics Oct,2014to March,2015

2 M/s. Suraj Filaments P Ltd Oct,2014 to March,2016

3 M/s. Surai lndustries Oct, 2014 to March,2015

&iThese show cause notices were adjudicated and demands confirmed by the

adjudicating authorities under Rule 14 of the CCR, 2004 read with Section

1'lA(1) and interest under Section 11AA of the Act and Rule 14 of the CCR,2004.

Penalty was also imposed under Rule 15(1) of CCR, 2004 readwith with Section

11AC of the Act.

Beingag rieved with the impugned order, the appellants preferred the i,^r"r.tt.-

appeals, on e following grounds

(i) lt is fact on record that they simultaneously manufacture dutiable goods

and goods exempted under Notification 30/2004-CE dated 9.7.2004 and Cenvat

claimed by themlnputs and inputs services are simultaneously used for, \'
production of dutiable and exempted goods.

o-

audit it was forkd tn,t tt't" "pp"tt"ntfff 
wq

(ii) This is not the case to make any reference to the CBEC circular No.

858116t2007-ef dated 08.11.2007 andfequired to be examined in terms of

provisions of Rule 6(1), Rule 6(2) and Rule 6(3) of l.h6CCR, 2004
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(iii) The appellants had availed CENVAT Credit on inputs and reversed the

same on the exempted final products as provided under Rule 6(3) of CCR, 2004.

As per sub-rule (3D) of Rule 6, once amount is paid under sub-rule (3) of Rule 6,

it is deemed to be CENVAT Credit not taken for the purpose of an exemption

notification wherein any exemption is granted on the condition that no CENVAT

Credit of inputs and input services shall be taken. Thus, they have rightly availed

benefit of Notification No.30/2004-CE dated 09.07.200a by rgeel$ECar paying

an amount @ 60/o ol value of exempted final product under sub-rule (3) of Rule 6

of I€CENVAT Credit Rules,2004 and there was no need to reverse actual

amount of CENVAT Credil [x.lh^.r Lf ttl,^ "

(iv) Since procedure as provided under sub-rule (3) of Rule O H"HilO UV

them, it amounted to non-availment of CENVAT Credit of inputs contained in

exempted final products and hence they rightly claimed exemption under the said

notification. Such provisions under CENVAT Credit Rules are there to cover such

situation where it is not possible to maintain separate account of inputs used in

manufacture of dutiable final products and exempted final products.

(v) They have already mat#iieuit from CENVAT Credit account @ 6% of

value of exempted final products under Rule 6(3) of CCR, 2004 at the time of

clearance of exempted goods #adjudicating authority has not considered this

fact.

4. Shri P. D. Rachchh, Advocate appeared on behalf of the appellants

in personal hearing and reiterated the grounds of appeal. He submitted a brief

synopsis of all three appeals and further submitted thalthese eases are eovered

1:

submitted coDies of O[ANo.BHV-EXCUS-000-APP-021 to 24- 2017-18 daled

I 8 08 20 1 7k(Hedr$#; *tntrut" $lmtJ ;sJS; rious j ud g me n! of the

Hon'ble CESTAT anO^h'nUte High Court of Gujarat following the judgment of the\
Hon'ble Supreme Court.

4.1 Ld Advocate in @ written submission at the time of personal

hearing contended that with effect from 01.04.2011, Rule 6 was replaced by new

Rule 6 in CENVAT Credit Rules, 2004 and sub-rule (3D) of Rule 6 cleady

provides lhat "Payment of an amount under sub-rule (3) shall be deemed to be

CENVAT Credit not taken for the purpose of an exemption notification wherein

any exemption is granted on the condition that no CENVAT Credit of inputs and

input services shall be taken"; that Sub-rule (3) of Rule 6 ibid starts with non

Page No. 5 of 10



Appeal No. \l\v 2t 1 t Bv Rt20 17 (il V 21 60 I BV Rt 20 1 7
(iilv2t61tBvRt2017

I have carefully gone through the facts of the case, impugned ordep,

grounds of appeals and records of personal hearing. I find that fppellant nq.1
C -_ Av{ ) }M T^ \,6l-u.^rfl- - -

of delay.,in fihng the appealnThejry6asgs

,-ftave been found to be
r,.r h 1,.\w ,,..lr.l*.^.J

to decide 'the appeal on

rl)
obstinate clause viz. "Notwithstanding anything contained in sub-rules (1) and

(2)", and hence sub-rule (3) has over riding effect over sub-rules (1) and (2).

Therefore, even if as per provisions of sub-rule (1), the manufacturer is not

entitled for availing CENVAT Credit on inputs used in or in-relation to the

manufacture of exempted goods and manufacturer does not maintain separate

account provided in sub-rule(2) but if he pays an amount equal to 6% of value, as

per sub-rule (3), then provisions of sub-rules (1) and (2) will not be applicable.

Thereby, there is no violation of basic provisions of Rule 6 at all; that reliance

placed on circular date 01.02.2007 is erroneous and adjudicating authority

ignored IF Rule 6 and change made in the provisions of Rule 6 after 01.03.2008

and from 01.04.2011: that even otherwise as per the said circular read with

explanation ll below Rule 6 (3D) reversal of Cenvat Credit was prior to removal
rll

only i.e. on oqbeforgth(Sthday of following month except for the month of March-
I I I w^^. i,tr .*{^ s^J':q +t,-Lv',T .\*

and in flarchrbn or before 31$prch, thus they^trve wrohgly relied upon CBEC

Circular dated 01.02.2007 and3.1 1.2007 rortne periooiltfiYf+.zor r

4.2 They referred Hon'ble CESTAT's Order No. N1528 I 15291 WZBI

AHDI 2007 dated 22.06.2007 in fippeal No. E1447 lo 44812007 filed against the

Order-in-Original No. 50/BVR/ COMMR/2006 & 51/BVR /COMMR/ 2006 dated

29.12.2006 by M/s. Shiv Synthetics and M/s. Seavenus Synthetics on identical

cases of availment of CENVAT Credit and its subsequent reversal and benefit of

Notification No.30/2004-CE as has been done by the appellants. They also relied

upon the decision of Hon'ble CESTAT in the case of Shri Laxmi Saraswati

Textiles (ARNI) Ltd reported as 2008(222) ELT 390 (Tri), in the case of M/s.

Spentex lndustries Ltd as reported as 2016(338) ELT 614 (tri-Del) and in the

case of M/s. JCT Ltd reported as 2017 (345) ELT 289. They also referred Orders-

in-Appeal bearing No. BHV-EXCUS-000APP-029-2017-18 dated 05.9.2017 and

BHV-EXCUS-000-APP-030 to 031-2017-18dated06.09.2017 passed by the

Commissioner (Appeals), GST & Central Excise, Rajkot.

FINDINGS:-

5

has filed a lication for condonation
\.r-U.4\i,-.

c"rtd*+i6-*ture I condone tE delaY,..4 nd pro

merits. S

are being

involv
At^{

ince, the issu ed in all ffipeals 6-ilenticat, an three appeats

ffiirl%.,iln order. ^"Cr,^..
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6. I find that the eligibility of the exemption notification has been denied on

the ground that cenvat credit of inputs had been taken by the appellants whereas

exemption is not available when cenvat credit is taken on inputs. careful perusal

of the issue reveals that the bone of the contention is that on one hand, appellank

claim$ that they have fulfilled the condition of the exemption notification in terms

of Rule 6(3D) by way reversal of credit under Rule 6(3) of CCR' 2004' whereas'

on other hand, department is of the view that once the credit is availed by the

appellantontheinputs,itisinviolationoftheconditionoftheexemption

\ )u,

notification and hence appellants haSuwrongly availed the exem ption under

IS
Notification 3OI}OO4-CE dated 09.07 2004 The issue

wnetner$ppellant{ haBQ_correctly claimed exemption under Notification

3O/2004-CE dated 09 07.2004 or otherwise Therefore' it is required to be

examined whether obligation fulfilled under Rule 6(3) of ccR,2004 can be

treatedasCenvatCreditnottakenbyvirtueofRule6(3D)andwhetherthis

would suffice obligation under Notification 30i2004-CE dated 09 07 2004'

6.1 I find that Rule 6(3) of CCR, 2004 relates to adjustment of credit on inputs

used in exempted final products or maintenance of separate inventory and

accounts of inputs by the manufacturer' This rule deals with cases where

adjustment of credit is required to be made as the inputs or input services have

gone into the manufacture of exempted final products also One option

specifically provides reversal of credit at specific rate to be done' if the

manufacturerisnotabletomeettherequirementofmaintainingseparate

inventory and accounts of the receipt and use of inputs for the manufacture of

goods on which exemption is claimed Such reversal brings about the adjustment

ofexcesscredittaken.lnotherwords'itisequivalenttoreversalofcrediton

inputs. The legislation has brought in a very clear and specific version of law

under Rule 6(3D) explaining that such reversal would amount to non availment of

credittoclaimexemptionfromdutywhereconditionofNoCenvatCreditofinputs

is stipulated. The appellan!lHfatisfied the requirement of not taking Cenvat

Credit on the inputs used in the manufacture of exempted goods' lfind merit in

appellant's argument that if the revenue's contention is to be believed' Rule 6(3)

andRule6(3D)wouldbecomeredundantintheStatute.Theappellanthasrelied

upon Hon'ble CESTAT's decision vide Order No 4/1528 &15291 WZBI

Ah,bad/O7 dated 21 .06.2007 in the very similar cases of M/s Shiv syntehtic &

M/s. Seavenus Synthetics. Hon'ble CESTAT in the said order has held as

under:-

" 2. After hearing both sides, we find that the law on the Doint

slands declared bvthe Hon 'ble Su reme ftin the ca of
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Chandra Dur Maonet (Wied Pvt Ltd Vs (.(,E. NaoDur 1995 (81)

ELT 3 (SC). lt has been held that the reversal of credit of dutv

onqtna llv availed would amount to the effect a if no credit hasS

been availed ln liqht of he above decision. it has tobe held that

the credit availed and reversed amount to the situa ton as

if the same was not availed. thus satisfvino the condition of
Notification No.30/04-CE

We also note that identical issue stands decided by the3
Tribunat in the case of Fobs Gokak Mills Ltd 2006 (77) RLT 626

(Tri-Bang). ln view of our forego,ng dlscussion, we set aside the

impugned order and altow the appeals with consequential relief

to the aq7ellants.".

(Emphasis suPPlied)

6.2 I find that the conclusion arrived at in the impugned orders is not correct

as the adjudicating authoritll h*$ti correctly appreciated the provisions of

central excise made to deal with sulr situation. My views are also supported by

the Hon,ble cESTAT',s recent decision in the case of M/s. Spentex lndustries

reported in 2016 (338) ELT 614 (Tri-Del) wherein identical issue has been

decided wherein it has been held that reversal of credit would satisfy the

condition of the Notification 30/2004-cE and assesse would be entitled to claim

the exemption. Relevant Para 5 of the decision is reproduced below:-

"5. The short noint for dec ision is the elioibilitv of the aonellant for

ex under Notification No 30/2004-C.E. when the have

reversed 6% of the value of exempted ooods in terms of Rule

6rc)(i We find the aooella s claim on the anolicabilitv of sub-rul
(3D) of Rule is leoallv sustainable The said sub+ule Provides
for a deeming provBlon to the effect that payment of amount

under sub-rule (3) should be considered as credit not taken for

the purpose of such exemP tion notification. The appellant's case

is covered by the said Provision as pointed out by the ld. Counsel

for the appellant even before the introduction of the said sub-rule

in 2011 . The Tribunal held that Payment of amount under sub-rule

o

(3)(i) of Rule 6 will nake the assessee eligible for claiming such

biimption as the present one. We find the case laws relied on by

the td. Counsel for the appellants clearly suppott their contention'

The decisions of the Tribunat in Life Long Appliances Ltd. (supra)'

was affirmed
(196) E.L.T. A
ln error in not

by the Hon'bte Supreme Couft repofted at 2006

144 (S.C ) We find the oriqinal authoritv had fallen

considerino the said sub-rule BD j and relvino on

exolanation (3) of Rule 3 We find the said exDlan ation has n

relevance to the facts of the presen tcase In vtew of the sDecific

vlston sub-rule D of Ru 6 ln view f above anal s and

findin we find erm ned order unsustain ble and

hasis supplied)

th o

accordingly, set asrde the same. The appea

6.3 I further find that even prior to insertion of Rule 6(3D) in the statue,

Hon'ble CESTAT in the case of Mis. JCT Ltd reported in 2017 (345) ELT 289

(Tri-chan), for the dispute pertaining to the period from Dec, 2004 to september,

2005, has held that availing cenvat credit on inputs at earlier stage does not

debar manufacturer to claim at later stage, if reversal is made as prescribed

under Rule 6 (3) of the ccR,2004. The relevant Para of the decision is

reproduced as under:-

"6 On careful consideration of the subnissions made by the

learned Counsel for the appellant, we do agree with the

submission of the tearned Counsel that at the time of availment

I is allowed."
(EmP
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6.4TheHon'bleCESTAT,AhmedabadinthecaseoflVl/sOmkar
Textite Mills Pvt Ltd reported as2014 (311) ELT 587 (Tri-Ahd), relying on the

Hon'ble Gujarat High court's decision in the case of Ashima Dyecot Ltd

[2008(232)ELT580]hasheldthatsubsequentreversalofCenvatCreditatlater

stage is sufficient for claiming exemption under Notification no. 3012004-cE.

Relevant Para 6 of the decision is reproduced below:-

"6. Heard both sides and perused the case records These proceedings

stafted in the year 2007 when show cause notices were issued to the

appellants thai benefit of Notification No 30/2004-C E ' dated 9-7-2004

is not admissible as this notification appties to the goods in respect of

which credit of duty paid on inputs has not been taken' lt was also

alleged in the show cause notices that appellants did not maintain

sepirate accounts for inputs as per C B E & C Cicular No'

7g5/28/2004-CX, dated 2&7-2004, therefore, pro rata credit reversed by

the appeltants after the clearance was not correct method of reversal'

TherewasnomentionoftheimproperreversalofCenvatamountsinthe
show cause notices- tn the first remand order, dated 12-10-2010' this

Bench crystallized two lssues :-
(0 that Commissioner has observed that reversal of credit was not
'at 

the time of clearance of exempted goods but at the end of the month

and that benefit of exemption cannot be extended to the appellants'

(it That Commissioner observed in some cases that credit reversed

ii not equivalent to the duty involved on the inputs used in exempted

demands are not susratnable aoain the aooellant. Accordingly,

the impugned order is sel aside and the appeal is allowed with

consequential relief, if anY
(Emphasis suqqlied)

goods
6. 7 So far as Point No. (i) above is concerned, this Bench in Para 7 of

the remand order dated 12-10-2010, observed that in view of Guiarat

High Court's orders in the case of CCE v. Ashima Dyecot Ltd. [2008
(232) E-L.T 580 (Guj.)l and CCE, Ahmedabad v. Maize Products [2008
(89) R.L.T 211 (Gui ) 2009 (234) E.L.r 431 (Gui )1, reversal redit

even t the aooea I sfaoe has been held to be in acco rdance with law. ln

the case of CCE v. Ashima Dyecot Ltd (supra), Hon'ble Gujarat High

Couft relied upon Allahabad High Cou rl's judgment in the case of Hello

Minerals Water (P) Ltd. v. UOI (supra) where it was held that reversal

n be made after clearance of ooods also and benefit of Notification No

15/94-C E dated 1 -3-1994 was held to be admissible CB-E- &C vide

Cicular No. 858/1 6/2007-cx. dated 8-11-2007. also clarified that in view

of Suoreme CoutT's iudamen t in the case of CCE. Mumbai-l v Bombav
(215t E.L.T 3 /S.C ll also relied uoon b theDvein Ltd t2007

aoDellant. Cenvat credit reve rsed later is sufficient for exemotion under

Notification No.30/2004-C.E.. dated 9-7-2004. Accordin gly, the issue of

reversal of Cenvat credit for the entitlement of Notification No. 30/2004-

C.E. was settled at rest in view of the taw laid down by Guiarat High

Coufi and only verification and adiustment of Cenvat credit reuersal was

required as per Para 7 of the judgment in the case of-CCE -Ahmedabad
v. Maize Products \2OOB (89) R.1.T 211 (Gui.1 = 296, (234) E'LT 431

(Gui )l '
(EmPhasis suqqlied)

6.5 Similar view has been held by the Hon'ble CESTAT in the case of

M/s. Asarwa Mills reported in 2009 (246) ELT 748(Tri-Ahd). Relying on above
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decisions and in the given facts of thl;asel.,l am of the view that the ordeU

passed by the adjudicating authoritSh not correct, legal and proper and the

appellantr B'^bntitled to avail the benefit of exemption notification 3O/2004-CE

where reversal under the provisions of CCR, 2004 has been made and is not in

dispute.

7. ln view of the above factual and legal position, I hold that demands

confirmed vide impugned orders do not sustain. Hence, I set aside the impugned

orders and allow the appeals filed by the appellants.

Since, the demand is not sustainable, orders for recovery of interest
b."t

and imposition of penalty do not survive

t^ 1.?- gffi:n rairr <J trr rB 3rffi *r ftqeru iq{tra aftfi t mqr drdr t

9 8. f The appeals filed by the appellants are disposed off in above terms

B

S\''P -, . i,ii,1 \('-
$rTR:ddq)

3q-+a (3rq@)

BY R.P. A.D.

To

M/s. Suraj Induslries,
S No. 184, Block No.144,
Plot No.2,
Village: Mamsa,
Bhavnagar

ffi q.r +E€
gd a tzu, caia a l
<dra i tvv,

SElr ?t6 + f&
4q -arriEt

EIiI;|JR

Copy to:-
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.
3. The Assistant Commissioner, GST & C. Excise City Division, Bhavnagar.
4. The Superintendent, GST & C Excise, AR-ll, 43, Haryala Plot, Bhavnagar.
5. F No. V2l60tBVRl2017 (6). F No. V2i61/BVR/2017
7. Guard File.

M/s. Seavenus Synthetics,
S. No.324, Plot No 5,

Nr Mahalxmi Oxygen
Village - Mamsa, Bhavnagar

M' Sfe+s fu)turs
sd d :ru, caie d ., ,

rdrde-fr rne'{rff * s&6
4FI Xrrrgr

8]r{ffR

M/s. Suraj Filament Pvt Ltd,

Block No.171 ,

B/H Siddhi Gas,
Village- Mamsa,
Bhavnagar

M rro Mcs qrff
EdFF d t lri,

SEv ts * 4rd

4kI 4rrr€T

8{Kl;rJr{
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