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Appeal No: YZI 1 12/ BYR{7016

:: ORDER-IN-APPEAL::

M/s. Apollo Vikas Steel Pvt. Ltd., Plot No. 26, SBY, Alang, Distt.

Bhavnagar (hereinafter refened to as 'lhe appellant") filed the present appeal

against the Order-in-Original No. 9/AC/Rural/BVR/RR/2016-17 dated 31.05.2016

(hereinafter refened to as "the impugned order") passed by the Assistant

Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter referred to as

"the lower adjudicating authority").

2. The SCN No. V.73/03-22lDlRurall2015-16 dated 05.'11.2015 has

alleged that the appellant availed cenvat credit {@50%} of du$ paid on capital

goods during the month January-2O13 and balance 50% of duty paid on that capital

goods was availed in the month of April-2013 and they also claimed depreciation of

the said capital goods including central excise duty, under Section 32 of lncome Tax

Act, 1961 (43 of 1961) in their Balance Sheet for the FY 2012-13 & 2013-14 in

contravention of Rule 4(4) of the Cenvat Credit Rules, 2004. The SCN proposed

recovery of wrongly availed cenvat credit of Rs.74,9271- under the provisions of

Section 11A of Cenkal Excise Act, 1944, recover-v of interest urrder the provisions of

Section 11AA of the Act, imposition of penalty under Section 11AC of the Act and

appropriation of Rs. 74,927i- paid by the appellant on 26.03.2014 The adludicating

authority, vide impugned order, confirmed demand of Rs. 74,9271 along with

interest and also imposed penalty of Rs. 37,4641 under Section 11AC of the Act and

appropriated Rs.74,9271- towards wrongly availed cenvat credit confirmed, subject

to verification.

3. Being aggrieved by the impugned orrlljr. the appi-:ilant filed the present

appeal against imposition of penalty under Section 11AC of the Act, lnferalia, on the

following grounds:-

(i) The impugned order is not proper, legal and sustainable within the

eyes of the statutory provisions of the Cenvat Rules so far as the imposition of

penalty of Rs. 37,464/- under Section '1 1AC of the Act even though there is specific

provision of imposition of penalty under Rule ',l5(2) of the Cenvat Credit Rules.

(ii) Due to slip of pen, the amount of ceri'rat credit t;ad been accounted for

under the provisions of Section 32 of lncome Tax Act. Such mistake had taken piace

while preparing the Balance Sheet pertaining to FY 2012-13. There was no intention

of the appellant to avail such benefits uttder the Cenvat Rules as well as to avail

such benefit under lncome Tax Act.

b
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Appeal No: YZI 1 1Zl BYRI 7016

(iii) As soon as, the Central Excise Audit Officer had pointed out such

omissions, the appellant paid the disputed cenvat credit vide Challan No. 102 dated

26.03.2014. The appellant is ready to pay the inte,est of Rs. 'i"{,615/- for this wrong

availment of cenvat credit.

(iv) lt is admitted fact that such charge of wrong availment of cenvat credit

had been proposed to be recovered along with interest thereon under Section 11A

readwith Section 11AA of the Act. But, such recovery action for wrong avaiiment of

cenvat credit has been statutorily provided under Rule 14 of Cenvat Rules and such

penal provision has been statutorily provided under Rule 15 of Cenvat Rules. ln the

present SCN, the amount of wrong availment of cenvat credit had been proposed to

be recovered under Section 11A was not proper and legal iir the circumstances that

the issue was pertaining to "wrong availment of cenvat credit' by violating the

provisions of Cenvat Rules. The penal provisions for imposition of penalty had been

made under Section 11AC(1Xb) of the Act was also not proper and legal. Both the

Rules i.e. (i) Central Excise Rules, 2002 and (2) Cenvat Credit Rules, 2004 are the

independent machineries provided under the Act. This fact was appraised before the

adjudicating authority but not considered by him.

(v) lt is established that appellant had not suppi.:ssed any facts. All

particulars pertaining to wrong availment of cenvat credit were noted in statutory

records as well as in the Cenvat Credit records. Such particulars had also been

disclosed in the audited Balance Sheet pertaining to the FY 2012-13, which is now a

days is the 'public document'. Therefore, it is settled law that there was no

suppression of facts by them.

(vi) The adjudicating authority cannot go beyond the provisions mentioned

in the SCN and accordingly wrongly and without any authority of law has imposed

penalty under Section 11AC. The appellant relied on followittg case laws:-

r BPL Sanyo Utilities & Appliances Ltd. - 2002 (140) ELT 249 (Tri.-Bang.)

. S.K. Sacks (P) Ltd, -2008 (22qELr 38 (P&H)

o Kesarwani Zarda Bhandar - 2013 (289) ELT 331 (Tri.-Del.)

K + Personal hearing in the matter was helc.l on 28.07.20'17 which was

attended by Shri N.K. Maru, Consultant, who reiterated grounds of Appeal. He

submitted that entire cenvat credit of Rs.74,9271- already reversed, during audit

itself, by way of payment through challan. He requested to set aside penalty in view

of above payment by him showing full respect to law.

4 4
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Appeat No: YZ I 1 12 I BVRI 201 6

Findings:-

5. I have carefully gone through the facts of the case, the impugned

order, appeal memorandum and the submissions of the appellant. The limited issue

to be decided in the present appeal is whether in the facts and circumstance of the

case, the imposition of penalty of Rs. 37,464/- under Sectioi', 11AC of the Actfor

wrong availment of cenvat credit, is proper or not.

6. I find that the appellant has preferred this appeal with limited objective

to get imposition of penalty under Section 'l 1AC of the Act set aside and they are

ready to pay interest for delayed payment. lt has been submitted by them that the

impugned order is not sustainable as per statutory provisions of the Cenvat Credit

Rules so far as the imposition of penalty of Rs. 37,4641 under Section 1'lAC of the

Act even though there were specific provisions for imposition of penalty under Rule

15(2) of the Cenvat Rules for wrong availment of cenvat credit. lwould like to

reproduce Rule '15(2) of Cenvat Rules, which reads as under:-

'ln a case, where the CENVAT credit in respect of input or capital goods or input

servrbes has been taken or utilised wrongly by reason of fraud, collusion or any wilful

mis-statement or suppression of facts, or contravention of any of the provisions of the

Excise Act, or of the rules made thereunder with intent to evade DAVmen of

dutv. then. the manufacturer shall a be liable to oav oenaltv in terms

5

t

of the provl sof section 11AC of the Excise Act."

(Emphasis supplied)

6.1 Thus, it is clear that where cenvat credit on capital goods has been

taken or utilized wrongly by reason of suppression of facts or contravention of any of

the provisions of the Central Excise Act or the rules made there under with intent to

evade payment of duty, then the manufacturer shall be liable to pay penalty in terms

of clause (c), clause (d) or clause (e) of sub-section (1) of Section 'l 1AC of the

Central Excise Act is imposable necessarily. Now, the question is if a manufacturer

takes cenvat credit of duty and also claims depreciation under lncome Tax Act,

'1961 on the amount inclusive of Cenkal Excise duty and does not inform Central

Excise Department in writing by letter or in returns and does not reverse on its own

but reverses after being pointed out by the department after months altogether, then

n shotrld it be called mistake by slip of pen or should be treated as contravention of

$Nlerorisions of Cenvat Credit Rules with intent to evade payment of duty. ln my view,

---1f t-o,i't t) position is clear, when we see the time frame. The 50% of credit has been taken in

January, 2013, Balance Sheet for the FY 2012-13 has been prepared in 2013,

balance 500/o of credit has been taken in April, 20'13 , but department points out in

March, 2014, almost after a year. The appellant has submifteti 30 many returns from
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February/March,2013 onwards but they did not reverse on their own. ln such

circumstances, imposition of penalty under proviso to Section 1 1AC(1)(c) of the Act

holding that the appellant has suppressed the facts that they have also claimed

depreciation under Section 32 of lncome Tax Act, 1961 (43 of 1961), is in

consonance with the provisions of Rule 15(2) of Cenvat Credit Rules. Therefore, the

arguments of the appellant are devoid of merits and cannot be allowed to be

sustained.

6.2 The appellant argued that all particulars pertaining to wrong availment

of cenvat credit were recorded in statutory books of account as well as in Cenvat

Credit account and had also been disclosed in the audited Balance Sheet pertaining

to the FY 2012-13, which is a'public document'. lt is on record that the department

has initiated proceedings for recovery of wrongly availed cenvat credit alongwith

interest only when departmental audit officers pointed out that the appellant had also

claimed depreciation of the amount which represent the amount of cenvat credit,

which is in contravention of Rule 4(4) of the Cenvat Credit Rules. I find that the

appellant failed to produce any cogent documentaiy evidence to establish that they

had informed the fact of claiming depreciation of the amount under Section 32 of

lncome Tax Act, 1961 (43 of 1961), which represent cenvat credit availed on capital

goods. The burden of proof regarding admissibility of cenvat credit lies upon the

appellant. Therefore, I am of the considered view that the appellant has suppressed

the fact of claiming of depreciation of the amount which represented the cenvat

credit availed and utilized by them, with intent to evade payment of central excise

duty. Thus, the adjudicating authority has correcfly invoked extended period for

recovery of wrongly availed cenvat credit alongwith interest and have correcfly

imposed penalty under proviso to Section 11AC (1)(c) of the Act by treating the

availment of cenvat credit as recorded transactions.

6.3 However, the lower adjudicating authority was duty bound to give

option to the appellant in his Order - in - Original dated 31.05.2016 discussing

relevant clause (e) of Section 11AC (1) to specifically say that if the appellant pays

full interest and reduced penalty @ Z5o/o of duty confirmed within 30 days from the

receipt of his adjudication order then penalty would get reduced to Rs. 1g,732l- i.e.

25o/o of amount of wrongly avalled cenvat credit, so determrned.as has been held

by the Hontle Supreme Court in the cases of Rajasthan Spinning & Weaving Mills

reported as 2009 (238) ELT 3 (S.C.) and R. A. Shaikh paper Miils p. Ltd. reported as

2016 (335) E.L.T. 203 (S.C.) read with CBEC Circuiar dated 22.05.2008. Having not

n done so by the lower adjudicating authority, option of payment of full interest

liability as well as reduced penalty @ 25olo of k.74,9271- can be availed by the

appellant within 30 days of receipt of this order, as per ratio of the judgment of the
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Hontle Supreme Couft in the case of R. A. Shaikh Paper Mills P. Ltd. repofted at

2016 (335) E.L.T. 203 (S.C.) read with CBEC Circular F. No. 208/0712008 - CX - 6

dated 22.05.2008.

7. ln view of the above discussion and findings, I uphold the impugned

order with modifications as stated in Para 6.3 above.

b. t. 3rfd-+-di <qrs rS fi ar$ srffa or ftqcnr iwt*d dtt t f*-qr anr Hr

7.1. The appeals filed by the appellant stands disposed off in above terms

\N

t
$r{R

sE-fd Grmtr)
Bv Soeed Post

To,
M/s. Apollo Vikas Steel Pvt. Ltd.,
Plot No. 26, SBY, Alang,
Bhavnagar

Distt.
fr. 3rffi irnrs drd cr. frEfs,
.arY'e a. aa, w'.fr.arq. 3{Fi4,

GR:trd - emrrrr

Coov to:

'l) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
4) Guard File.
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