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Any person aggrieved by this Order-in-Appeal may file an appeal 1o the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to-

() T Heua & wEEfeua @ AHA T e, FEA Fmee TF T aEE fT gt f e s a5 =i
2, 30 F @y, 7F e, F I aike o

The special bench of Customs. Excise & Service Tax Appellale Tribunal of West Block No 2 B.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at. 2~ Floor. Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in parz- 1{a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs
1,000/~ Rs.5000/-, Rs 10,000/~ where amount of duly demandlinterest/penaltyirefund is upte 5 Lac. § Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Assi Reaistrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is siluated. Application made for grant of stay shall be accompanied by a fee of Rs S00/-
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The appeal under sub section (1) of Section 86 of the Finance Act. 1994 to the Appellale Tribunal Shall be filed in
quadruplicate in Form 5.7.5 as prescribed under Rule 9(11 of the Service Tax Rules. 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs,
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less. Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceading Rs. Fifty Lakhs,
Rs 10.000/- where the amount of service tax & interest demanded & penally levied s more than fifty Lakhs rupees. in the
form of crossed bank draft in favour of the Assistant Registrar of the berch of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for arant of stay shall be accompanied by a fee of Rs.500/-
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The appeal under sub section {2) and (2A) of the secton 86 the Finance Act 1994 shall be filed in For ST 7 as prescribed
under Rule 9 (Z} & 9(2A) of the Service Tax Rules 1944 and shall be accompanied by a copy of order of Commissioner
Centrai Excise or Commissioner, Cenwal Excise (Appeals) {(une of which shall be a centified copy) and copy of the order

passed by the Commissioner authonzing the Assistant Comrmissioner or Depuly Commissioner of Central Excisel Service Tax
lo file the appeal before the Appellate Tribunal
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For an appeal 1o be filed before the CESTAT under Section 35F of the Central Excise Act, 1944 which is also made
applicable 10 Service Tax under Section 83 of the Finance Acl, 1994 an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute. provided the amount of pre-deposit payable would be subject to a ceiling of Rs 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include

() amoun! determined under Section 11 D
(i) amount of erroneocus Cenvat Credit 1aken
(it} amount payable under Rule 6 of the Cenvat Cradit Rules

- provided further that the provisions of Ihis Section shall not apply to the stay application and appeals pending hefore
any appellate authority prior to the commencement of the Finance (Mo.2) Act. 2014.
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A revision application lies to the Under Secretary. to the Government of India, Rewsion Application Unit, Ministry of Finance,
Deparment of Revenue  4th Flool. Jeevan Deep Bulding Pariament Street, New Deihi-110001, under Section 35EE of the
CEA 1944 in respect of the following cass. govemed by fist proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the 108s occurs in lransil from a factory to & warehouse or to another factory or from one
warehouse 1o another during the course of piocessing of the goods in a warehouse or in storage whether in a faciory or in a
warehouse
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In case of rebate of duty of excise an goods exponed to any counlry or termtory autside India of on excisable material used in
the manufacture of the goods which are exported 10 any country or teritory outside India
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: in case of goods exporied outside India export 16 Mepal or Bhutan, witnout payment of duty
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Credit of any duty allowed to be ulihzed towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act 1998
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The above application shall be made in duplicate in Form No EAB as specified under Rule. 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on wnich the order sought to be appealed agains is communicated and shall be
accompanied by two copies each of the QIO and Order-In-Appeal It should alsc be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as presciibed undei Section 25-EE of CEA. 1944, under Major Head of Account.
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The revision appTicatian shall be accompanied by a fee of Rs, 200/~ where the amount involved in Rupees One Lac or less

and Rs 1000/~ where the amount invoived 1s more than Rupees One Lac.
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In case, if the order covers various numbers of arder- in Original, fee for each 0.10. should be paid in the aforesaid manner,
not withstanding the fact thal the one appeal to the Appehiant Tribunal or the one application 1o the Central Govt As the case
may be, is filled 1o avoid scriptoria work if excising Rs 1 lakh fee of Rs. 100/- for each
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One copy of application or Q.1 Q. as the case may be and the arder af the adjudicating autharity shall bear a coun fee stamp
of Rs 650 as prescribed under Schedule-l in terms of the Couit Fee Act, 1975, as amended
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Aftention is also invited to the rules covenng these and other related maters caontained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982
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For the elaborate, detailed and latest provisions relating fa filing of appeal o the higher appeliale authority, the appellant may
refer 1o the Departmental websile www Chec govin
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:: ORDER-IN-APPEAL ::

M/s. Apollo Vikas Steel Pvt. Ltd., Plot No. 26, SBY, Alang, Distt.
Bhavnagar (hereinafter referred to as “the appellant”) filed the present appeal
against the Order-in-Original No. 9/AC/Rural/BVR/RR/2016-17 dated 31.05.2016
(hereinafter referred to as “the impugned order’) passed by the Assistant
Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter referred to as
“the lower adjudicating authority”).

2. The SCN No. V.73/03-22/D/Rural/2015-16 dated 05.11.2015 has
alleged that the appellant availed cenvat credit {@50%} of duty paid on capital
goods during the month January-2013 and balance 50% of duty paid on that capital
goods was availed in the month of April-2013 and they also claimed depreciation of
the said capital goods including central excise duty, under Section 32 of Income Tax
Act, 1961 (43 of 1961) in their Balance Sheet for the FY 2012-13 & 2013-14 in
contravention of Rule 4(4) of the Cenvat Credit Rules, 2004. The SCN proposed
recovery of wrongly availed cenvat credit of Rs. 74,927/- under the provisions of
Section 11A of Central Excise Act, 1944, recovery of interest under the provisions of
Section 11AA of the Act; imposition of penalty under Section 11AC of the Act and
appropriation of Rs. 74,927/- paid by the appellant on 26.03.2014. The adjudicating
authority, vide impugned order, confirmed demand of Rs. 74,927/- along with
interest and also imposed penalty of Rs. 37,464/- under Section 11AC of the Act and
appropriated Rs. 74,927/- towards wrongly availed cenvat credit confirmed, subject

to verification.

3. Being aggrieved by the impugned ordir, the appcilant filed the present
appeal against imposition of penalty under Section 11AC of the Act, interalia, on the

following grounds:-

(i) The impugned order is not proper, legal and sustainable within the
eyes of the statutory provisions of the Cenvat Rules so far as the imposition of
penalty of Rs. 37 464/- under Section 11AC of the Act even though there is specific
provision of imposition of penalty under Rule 15(2) of the Cenvat Credit Rules.

% Ay

/t@?g(ii) Due to slip of pen, the amount of cerivat credit liad been accounted for
under the provisions of Section 32 of Income Tax Act. Such mistake had taken place
while preparing the Balance Sheet pertaining to FY 2012-13. There was no intention
of the appellant to avail such benefits under the Cenvat Rules as well as to avail

such benefit under Income Tax Act.
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(iii) As soon as, the Central Excise Audit Officer had pointed out such
omissions, the appellant paid the disputed cenvat credit vide Challan No. 102 dated
26.03.2014. The appellant is ready to pay the inte.est of Rs. 14,615/- for this wrong
availment of cenvat credit.

(iv) It is admitted fact that such charge of wrong availment of cenvat credit
had been proposed to be recovered along with interest thereon under Section 11A
readwith Section 11AA of the Act. But, such recovery action for wrong avaiiment of
cenvat credit has been statutorily provided under Rule 14 of Cenvat Rules and such
penal provision has been statutorily provided under Rule 15 of Cenvat Rules. In the
present SCN, the amount of wrong availment of cenvat credit had been proposed to
be recovered under Section 11A was not proper and legal i the circumstances that
the issue was pertaining to “wrong availment of cenvat credit' by violating the
provisions of Cenvat Rules. The penal provisions for imposition of penalty had been
made under Section 11AC(1)(b) of the Act was also not proper and legal. Both the
Rules i.e. (i) Central Excise Rules, 2002 and (2) Cenvat Credit Rules, 2004 are the
independent machineries provided under the Act. This fact was appraised before the

adjudicating authority but not considered by him.

(V) It is established that appellant had not suppizssed any facts. All
particulars pertaining to wrong availment of cenvat credit were noted in statutory
records as well as in the Cenvat Credit records. Such particulars had also been
disclosed in the audited Balance Sheet pertaining to the FY 2012-13, which is now a
days is the ‘public document’. Therefore, it is settled law that there was no

suppression of facts by them.

(vi) The adjudicating authority cannot go beyond the provisions mentioned
in the SCN and accordingly wrongly and without any authority of law has imposed

penalty under Section 11AC. The appellant relied on following case laws:-

e BPL Sanyo Utilities & Appliances Ltd. — 2002 (140) ELT 249 (Tri.-Bang.)

¢ S.K. Sacks (P) Ltd. — 2008 (226) ELT 38 (P&H)

¢ Kesarwani Zarda Bhandar — 2013 (289) ELT 331 (Tri.-Del.)
s
4. Personal hearing in the matter was held on 28.07.2017 which was
attended by Shri N.K. Maru, Consultant, who reiterated grounds of Appeal. He
submitted that entire cenvat credit of Rs. 74,927/- already reversed, during audit
itself, by way of payment through challan. He requested to set aside penality in view
of above payment by him showing full respect to law.
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Findings:-

5. | have carefully gone through the facts of the case, the impugned
order, appeal memorandum and the submissions of the appellant. The limited issue
to be decided in the present appeal is whether in the facts and circumstance of the
case, the imposition of penalty of Rs. 37 464/- undger Secticr 11AC of the Act for
wrong availment of cenvat credit, is proper or not.

6. | find that the appellant has preferred this appeal with limited objective
to get imposition of penalty under Section 11AC of the Act set aside and they are
ready to pay interest for delayed payment. It has been submitted by them that the
impugned order is not sustainable as per statutory provisions of the Cenvat Credit
Rules so far as the imposition of penalty of Rs. 37,464/- under Secticn 11AC of the
Act even though there were specific provisions for imposition of penalty under Rule
15(2) of the Cenvat Rules for wrong availment of cenvat cradit. | would like to

reproduce Rule 15(2) of Cenvat Rules, which reads as under:-

“In a case, where the CENVAT credit in respect of input or capital goods or input
services has been taken or utilised wrongly by reason of fraud, collusion or any wilful

mis-statement or suppression of facts, or contravention of any of the provisions of the

Excise Act, or of the rules made thereunder with intent to evade payment of

duty, then, the manufacturer shall also be liable to pay penalty in terms

of the provisions of section 11AC of the Excise Act.”

(Emphasis supplied)

6.1 Thus, it is clear that where cenvat credit on capital goods has been
taken or utilized wrongly by reason of suppression of facts or contravention of any of
the provisions of the Central Excise Act or the rules made there under with intent to
evade payment of duty, then the manufacturer shall be liable to pay penalty in terms
of clause (c), clause (d) or clause (e) of sub-section (1) of Section 11AC of the
Central Excise Act is imposable necessarily. Now, the question is if a manufacturer
takes cenvat credit of duty and also claims depreciation under Income Tax Act,
1961 on the amount inclusive of Central Excise duty and does not inform Central
Excise Department in writing by letter or in returns and does not reverse on its own

but reverses after being pointed out by the department after months altogether, then

. should it be called mistake by slip of pen or should be treated as contravention of

—provisions of Cenvat Credit Rules with intent to evade payment of duty. In my view,
position is clear, when we see the time frame. The 50% of credit has been taken in
January, 2013, Balance Sheet for the FY 2012-13 has been prepared in 2013,
balance 50% of credit has been taken in April, 2013 , but department points out in

March, 2014, almost after a year. The appellant has submitted 3o many returns from
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February/March, 2013 onwards but they did not reverse on their own. In such
circumstances, imposition of penalty under proviso to Section 11AC(1)(c) of the Act
holding that the appellant has suppressed the facts that they have also claimed
depreciation under Section 32 of Income Tax Act, 1961 (43 of 1961), is in
consonance with the provisions of Rule 15(2) of Cenvat Credit Rules. Therefore, the
arguments of the appellant are devoid of merits and cannot be allowed to be

sustained.

6.2 The appellant argued that all particulars pertaining to wrong availment
of cenvat credit were recorded in statutory books of account as well as in Cenvat
Credit account and had also been disclosed in the audited Balance Sheet pertaining
to the FY 2012-13, which is a ‘public document'. It is on record that the department
has initiated proceedings for recovery of wrongly availed cenvat credit alongwith
interest only when departmental audit officers pointed out that the appellant had also
claimed depreciation of the amount which represent the amount of cenvat credit,
which is in contravention of Rule 4(4) of the Cenvat Credit Rules. | find that the
appellant failed to produce any cogent documentaiy evidense i establish that they
had informed the fact of claiming depreciation of the amount under Section 32 of
Income Tax Act, 1961 (43 of 1961), which represent cenvat credit availed on capital
goods. The burden of proof regarding admissibility of cenvat credit lies upon the
appellant. Therefore, | am of the considered view that the appellant has suppressed
the fact of claiming of depreciation of the amount which represented the cenvat
credit availed and utilized by them, with intent to evade payment of central excise
duty. Thus, the adjudicating authority has correctly invoked extended period for
recovery of wrongly availed cenvat credit alongwith interest and have correctly
imposed penalty under proviso to Section 11AC (1)(c) of the Act by treating the

availment of cenvat credit as recorded transactions.

6.3 However, the lower adjudicating authority was duty bound to give
option to the appellant in his Order — in - Original dated 31.05.2016 discussing
relevant clause (e) of Section 11AC (1) to specifically say that if the appellant pays
full interest and reduced penalty @ 25% of duty confirmed within 30 days from the
receipt of his adjudication order then penalty would get reduced to Rs. 18,732/- i.e.
25% of amount of wrongly availed cenvat credit, so determined.as has been held
by the Hon'ble Supreme Court in the cases of Rajasthan Spinning & Weaving Mills
reported as 2009 (238) ELT 3 (S.C.) and R. A. Shaikh Paper Mills P. Ltd. reported as
2016 (335) E.L.T. 203 (S.C.) read with CBEC Circuiar dated 22.05.2008. Having not

—been done so by the lower adjudicating authority, option of payment of full interest

liability as well as reduced penalty @ 25% of Rs. 74,927/- can be availed by the

appellant within 30 days of receipt of this order, as per ratio of the judgment of the
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Hon'ble Supreme Court in the case of R. A. Shaikh Paper Mills P. Ltd. reported at
2016 (335) E.L.T. 203 (S.C.) read with CBEC Circular F. No. 208/07/2008 — CX - 6
dated 22.05.2008.

7. In view of the above discussion and findings, | uphold the impugned

order with modifications as stated in Para 6.3 above.
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il The appeals filed by the appellant stands disposed off in above terms.
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To,

M/s. Apollo Vikas Steel Pvt. Ltd., A, 3 e e . @fEes,

Plot No. 26, SBY, Alang, Distt. - .

Bhavnagar TAle . W, TH.ELAE. HeT,
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
4) Guard File.
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