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Appeal | File No TS AN . ;
e
V2/242/BVR/2017, 06/Demand/Supd(/2016-17, J1.03.2017
V2IT17/BVR/2016 , BHV-EXCUS-000-1C-018 to 13.07.2016
20:2076-17,
V2/143/BVR/2016, BHV-EXCUS-000-JC-035- 18.09.2016
A16-17,
V2/59/BVR/2017 23 Demand/16-17 30.12.2016
@ AT AR JEAT (Order-In-Appeal No.):
1 1] ﬂ' s nl # B ~
BHV-EXCUS-000-APP-021 TOQ 024-2017-18
FHEL F =1 / 16.08.2017 Sy F B arha 15.08.2017
Date of Order: s Date of issue: gl
FHAR FAN, snea (rdven), WerAe aarg aile /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot.
dT HIT AFA OUF IFA! IUTTFA! WEEH HEF, FAAT 3e0E UeH] HIET, AR | AT [ it ga wfatEa i
HE ¥RY 8/ giaa: /
Arising out of above mentionsd QIO issued by Additionallloint/Deputyidssistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham
2] ydteadal & ufdard) &1 @ vd yar /Names&Address of the Appellant & Respondent -
Suresh Synthetics, S.No. 274, Block No. 171. Mamsa-Alang Road. Village : Ukhrala.
7 yRa(xde) @ exfiy w1 By Sl abd a 3y aiffErt | witmen & wwer sl g S0 #wer 2iAny person
aggrieved by this Order-in-Appesl may file an appeal lo the appropriate authority in the following way
(A) e gow FT 3 qEw TE Wmew wdichn snwibEy & ofy e, S sna uew R 1044 £ g 358 ¥
Frlm @ e wORTA, 1994 & i 86 & T REEET Fo o w2 oy
Appeal o Cusloms, Excise & Service Tax Appeliate Tiibunal under Section 358 of CEA, 1944 / Under Saction 36 of the
Finance Act, 1994 an appeal hes to-
(i) Falteryor TrAlEsl A HEEltd W AT T AFE, FEN FEMGT AeH w7 darrt HIEY o £ Bew fie, v i A
2, MR- & g, 7 food, a0 A e aho )
The special bench of Customs, Excise & Service lax Appeliate Tiibunal of West Block Mo, 2, RK Puram. New Delhi in all
matlers relating to classification and valuation
(ii) IMpF aiedy 1(a) A ame v yiwt ¥ yerar 0y w0 dier o, $57 stm aeE vn farer wddm sapnieser
(Reee) & offaw et D, | efad a8, agad wae st ameEe At A anh @R |
To the West regional bench of Custams, Excise & Service Tax Appellate Tribunal (CESTAT) at. 2 Fioor, Bhaumali Shawan,
Asarwa Ahmedabad in case of appeals other than as mentioned in para- 1(a) above
(i} 3T A & wHer e wEgE FiA & AU S50 3erm e (enfa) w2001, F Rram 6§ amd Bt B
T yuy EAD # A ufddt o wst BEm s wifie | s @ a9 B o v o & ey, TE S aFE At AP Eurw O
AT FEEn g spEben, TaC 5 Anw Ar 3PN a9, 5 6T ST T S0 A7 TIU @ A S0 A sur B aiw R o gaw 1,000/-
T, 5,000~ F9F A 10,000~ ¥ F RAGE war oqem & AR mew w1 RORm wes s waaw, w@AlDE o
FrnfIer €7 @ F pEns hewen & oA # Gy W TR stw A de gawn ol Lenfe F=w g fan R suer e o
AT Zrwe & Hoar, 85 & 38 amr Qe wRe aw wafe whder e B wrar g o v sk (w3 &
T adea-ud & @ 500/~ 3T = Bt oes e S e )
The appeal o the Appeliate Tribunal shall be filed n quadiuplicate in form EA-D / as prescribsd under Fule 6 of Central
Excise (Appeal) Rules. 2001 and shall be accompanied against ong which st least stioyld e accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duly demandlinteresiipenaliyfiefund is uplo 5 Lac. 5 Lac to 50 Lac and
above 50 Lac respeclively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
seclor bank of the place where the bench of any nominated public secior bank of the place where the bench of the Tribunal
is siluated, Applicalion made for grant of stay shall be accompanied by a fee of Rs 500/,
(B) FElT il & wAer T, A 3fEw 1994 B am 86(1) F weta damr Gremard, 1094, & S o)1) & A

Puifeg ooy S.T.5 @ w ot & #oomoweh od 3w o S andy & Bes owde ol & TuE ofr mne & re ot
(31 & v ufy wafe g wifge) 3l ==l A Fw @ wR oF ofF & wn SEr dEeeT &7 Al s £ T st s aar

, FIU 5 AW W WY &4 5 o 9T W L0 A SuU AW wear 50 Avw owur ¥ WRm b o swe 10000 = 5,000
T e 10,000/ 9@ w1 Mufe s oo B 9f) s w9 Rt W w HAAA wEfE 3iely Fmniaon & grar &
HERF ToEen & AT A A AeEAs e 4 dw gan o) Ymria 4% i aam R A o1 | ey ame @ S
A% Fr 38 W@ A P AiRv T3 wEDw i s & o e 0 erm widy (8 HED ¥ R yReaay ¥ ooy
500/- F9w & WAl wew I S g i

The appeal under sub section (1) of Seclion 86 of the Findnees ACL 1894, to the Appsiate Trbunal Shall be filed in
quadruplicate in Form S.7.5 as presciibed under Hule U{I_;'at_-"ih xﬁcé' }‘ax Rules. 1994 and Shall be accompanied by a
copy of the order appealed againsl (one of which shall be fied ;copy)’and  should be accompanied by a fees of Rs.
1000/ where the amount of service tax & interest demanded & E; leviell of Rs. 5 Lakhs or tess, Rs5000/- whare the
amount of service tax & interest demanded & penalty| Rwi‘éd i5 “wlove than fiye lakhs bul not exceeding Rs Fifty Lakhs,
Rs.10,000/- where the amecunt of service tax & interest deinandegd, & penally Yevied is meoie than filly Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of “the benchy of nominated Public Sertor Bank of the place
where the bench of Tribunal is siluated. / Application made lor grant of sidy shall be accompanied by a fee of Rs 500/-
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faee aifeifayr, 1994 & ari 86 B ST-URH (2) vF (24) & Hafd ad d e anfm, SEeT Rrawerh, 1994, & B 9(2)
9(2A1 F R RORE g ST7 9 F o el ox s mer s, AEh Teng g s snge (e, 8 sei UFE
A Wit gy & 9y Wewd &1 (3A9 I va i seniig a“‘ﬁ =R 3 5FRT=W1’ AT F?.'ITEI'- HId# 3l IUTgEd, r;’;w
IPUTE W AT, 1 HEE S §1 s g5 4§ e &t am Imee 1 R ST WA A waeT s Rh?r 14

The appeal under sub section (2] and (2A) of e secton Bo the Finance Act 1984, shall ba filed in For ST 7 as prescribed
under Rule 9 (2) & 9(2A) of the Service lax ftulgs, 1904 and shall be sccompanied by 8 copy of order of Commissioner
Central Excise or Commussicner, Cental Excise (Appeals) (one of which shall be a cerified copy) and copy of the order
passed by the Commissioner authorizng the Assistant Commissiongr or Deputy Commissionar of Central Excise! Service Tax
1o file the appeal before the Appellate Trbunal,

HIH UFF, FoEM IR AeF T PAT AR AT (HERE) F a0 3@ & AR F iy seg wes wffanw 1944 &
URl 35w ok s a0 faedi sfefaan 1994 F unT 83 o deld dara @1 i any 1 WE E gw amw & wi s
iftieer A Sife Sid WHE Seute WeRHE G3 AT F 10 U (10%), S o ve st Rara @ an spden, s dEe e
T & @1 ammE S e, a6 U U 3 3T T T o el snidm gy nﬁTﬂrmm & i o &1l

U SEE AER UF AT F IFEAETE CET TR AT G

1) qET 11 2 & HAHdT R
() [era 3 #T W IR WHS IR
(i) =ge AT FEEET & S 6 & 335 T3 oA

cavd e BRogw umn Foweua W (HO2) R 20014 F w8 gg S il mivel & ans SomdE
T 7Sl T 3R T AT AT A
For an appeal to be filed before the CESTAT under Seclion 35F of the Central Exoise Act, 1944 which 15 also made
applicable 1o Service Tax under Seclion 83 of the Finance Act, 1994, dn appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duly or duly and penally are i dispute, or penalty, where penally alone s in
dispute, provided the amount of pre-deposi payahle would be subject to a celling of Rs. 10 Crores,
Under Central Exase and Serice Tax "Duwy Demanded” shall include :

{1y aniount determined vnder Sechon 11 0
{it) amaount of erronecus Cenvat Cradit taken;
(i) amount payable under Rule 6 of the Cenvat Ciedit Rules

- provided furhier thatl the provisions of this Sectuon shall ol apply to the stay application and appeals pending before
any appellate authanty oy 9 e commencement of the Fance (Do 2) Act, 2014

ST WU &1 o Ui 3w
Ravision app!lcallun to Govemmant of India:

FE I A GEeT miver ST mos @, er e e aiafn, 1994 fr amn 35EE & wam GiEE F HEAT 31’:!1r
Hﬁa I AN, TR WTREs fwr, Toen A yorew fadmm, sl miSe, S dm e, wEE AN, A% Ree110001,
S S0 agwl
A revision apphication lies o the Under Secreiary to the Government of India, Revision Application Unit, Ministry of Finance,
Departmen! of Revenue, dih Floor, Jeevan Deep Building, Pallismen Streel. Mew Dethi-110001, under Seclion 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Saction-358 ibid:

WT&WW*W# GﬁnthT’l‘l_A"mTr*l e ?ﬁ@rﬁﬁamn?#wmﬁxmmﬁmﬁmwm
ot ol U =R e A ZETHER AR UG F SR ar RE NS IE A AT NENO A A % WEeER & G, R s ar
&Y 3R I A HIE & HHHE & HE HI

In case of .m\_.' loss of gooda wheie e loss occurs i liansit from a faclory (o @ warehouse or 0 another factory or from one
warehouse to another during the course oi pocessing of the goods i a warelicuse ar in storage whether in a factory or in a
wareliouse

HEA oamgd Bl use A s w1 e e w de & el 8 owEa s e a0 o98 Sl s ek oo (Tee) &
A 3, S a4 & srge fear e an a7 9 Teing @ e #) o/

In case of rebate of duty of exuse on goods exponed to any couniry or temtory oulside India of on excisable matenal used In
the manufacture of the goods which are exported 10 any country or enilory outside India.

g I Qe @I A Tor e seE & A, AmA dl qEIE HOAW forfa Ty g &1/
in case of gcnds exporied ouiside India expoit 1o Nepal m Bhutan, without payment of duty

HiATRGT 3ee & IeNeS AH F NI & AU o 53E FEE W HGAwA 08 swd GRS 9EuEl & g awg & oo § oA o
S an 3rIaE | Worer) & e'-a'm Rre wifan (@ 2), 1998 B T |09 & garg Taa & o Tl wwa i or @ e #
Srite fer o &1

Credit of any duty sllowed 10 be ulilized wwaids payment of exase duly on final producls under the provisions of this Acl or
the Rules made there under such order §s passed by the Commissionar (Appeals) on o afler, the dale appointed under Sec
100 of the Finance (Mo.2) Act, 1998.

BET HideT HF 2l 9T 4T Bl EA ¥, S A S Ieiied wes (ahe) frommd), 2000 F A 9 & A BfasT g
H e & UYL F 3 AW F Faew A el iR | SUeEE e & m WA WA g AU AR o ufEw g S e
Ry A ST e qEE AR, 1944 F uto 35EE F ag JFF FT NS F WEd & AR 9T TR-6 # ¥
Herda Hi1 A @ig) /

The above applicauon shall be made 11 duplicale in Form Mo, EA-B as specified undar Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the dale un wihich trg arder soughl 1o be appealed against 1s communicated and shall be
accompanied by wo copies each af the OO and Grder-in-Appeal It should also be accompanied by a copy of TR-6 Challan
evidencing payment of piescribed fee as pescribed undsr Section 35-EE of CEA. 1944, under Major Head of Account.

QerlieTo AT e Eetarge Euie see 41 seeEr # e wEe |

Fel Heave IHH U o B A1 SO & B AT Ed 2000 W sAAn fwar ST ST A% Werel TRH US oW W4 @ FUET EF
w=xd 1000 -/ 1 3T far e |

The revision applicalion shall be accompamed by 3 fee of Rs, 200/~ where the amount involved in Rupees One Lac or less
and Rs 1000/~ wherg the amount involved s more than Rupess Ong |ac

e I8 HEH A &% JE A0 & AAEY R A uedE G0 FEd F WU 4FE &1 85I, 390F e o fEar T aried| 5F =rw ES
A fu ot A T o = @ aod F B aufea et s B oo e o7 S8 BT # 0 Wiee R sner 2 1
In case, if the order covers varous numbers of arder i1 Original, fee for each ©.1.0. should be paid in the aforesaid manner,
nol withstanding the 1acl (hal the one appeal (o (e Apgetfant Tabunal or Ihe one application to the Central Govt As the case
may be, is filled lo avoid scriptona work if excising Rs | lakn fee of Rs. 100/ for each.

gy sanne aEd IROEan, 1075, & u(gdil F SO HE A Ud eennr andw & ofd o Beifa 6.50 ud &
Famen yew e AN g st -

One u)p\,r of application or ©.LO. as the case niay be. and the order of the adjudicating authoniy shall bear a court fee stamp
ot s 650 as prescribed nder Schedule-l in lerms of the Coun Fee Act 1875, as amended

#w yEw, Fegn 3Fg 4eF v daww el smitsm (w faity) Bty 1082 # afMts va yew mETuE wWHe
- we A Bt 3w o vam wEie B e &)

Attention is also invited to the rules covering hese and oihar relaled matlers contained in the Cusloms, Excise and Service

Appellate Tubunal (Proceoue) Rules, 1982

3zg dena ol & adE giEe Fee o HamFr areE fard A ddemE graEt & e et fBeefrr deage
www, chec.gov in Rl @ Joe 2 1/

For the elaborate. delailed and latest prowswns igllallng w filing of appeal (o the higher appellale authonly, the appellani may
refer to the Uepartmenial wabsite www cbec qulh

Jlr / et
7. { e



Appeal No' (i) V2/242/BVR/Z017, (i)V2/117/BVR/2016,
(iiV2/143/BYR/2016 & (iv) V2/59/BVR/2017

3
: ORDERS IN APPEAL ::

M/s. Suresh Synthetics, S No. 274, Block No.171 Marnsa-Alang Road
Village Ukhrala, Dist. Bhavnagar (hereinafter referred (o as ‘the appellant’) have
filed following four appeals against the respeciive Orders-in-Ornginal as tabulated
below (hereinafter referred to as ‘the impugned orders’) passed by the
respective adjudicating authority (hereinafter referred to as ‘the lower

adjudicating authority’)

'Sr | Appeal No. Orders  in | Adjudicating | Period | Duty
No. Qriginal Mo. Authority | involved ‘ Amount
‘ | Involved

| (Rs.) 4
i ) s | |
\V/2/242/BVR/2017 | 06/Demand/ | Superintendent, | Apr, 2012 | 5,38,897/-

1
| Supdt/ 2016- | C. Izxcise, to Aug,‘
| 17 dated | City  Division, | 2013
i 31032017 | Bhavnagar | | |
2 V2/117/BVR/2016 | BHV-EXCUS- | Joint ' Sep, 1 17.95559/- |
|000-JG-018 to | Commissioner, | 2013 to | +13,32.852"
020201617 | C Excise, | Mar 2014 | +7,93,135/-
: dated Bhavnagar. |
| | 13.07.2016
3 V2I143IBVRI2016 | BHV-EXCUS- |dJoimt | Aprl, 14 | 17.85.679-
| 000-JC-35- Commissioner, |to  Nov, |
(20617 dated |G Excise, | 2015 |
| | 128092016 | Bhavnagar | |
4 | V2/59/BVR/2017 | 23Demand/ | Asit | Dec, | 20,22083-
| 116-17 dated Commissioner, 2015 1o
| 30.12.2016 | C. Ex Division, iJuIy, |
| | Bhavanagar. | 2016
2. Facts of the case are that the appellant is a registered central

excise assessee holding registration No. AMQPM9452LXMO001 and is engaged
in manufacture of excisable goods viz. Polypropylene Multifilament Yarn (210
Deniers) and Polypropylene Multifilament Yarn (Other than 210 Deniers) both
falling under tariff item 5402 59 10, Waste of Polypropylene Filament falling
under tariff item 5402 59 10, Twine made of Polypropylene Multifilament Yard
(210 Deniers and other than 210 Deniers) both falling under tariff item 5607 90
90 and Waste of Twine falling under tariff item 5607 90 90 of the First Schedule
to the Central Excise Tarifl Act, 1985. The Polypropylene Multifilament Yarn

g\,

. e
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Appeal Ma. (1) V2/242/BVR2017, ()V2117/1BVRI2016,
()V2/143/1BVR/ZD16 & (iv) V2/59/BVR/2017

4
(PPFY) & its products (210 Deneirs) are exempted under Notification No.

30/2004-CE dated 09.07.2004, however PPFY & its products (other than 210
Deniers) 1s not exempted under the said notification. he appellant was availing
CENVAT credit of Central Excise duty/ Service Tax paid on inputs and utilized
the same for the payment of Central Excise Duty on clearance of its final
products (both the exempted as well as non exempted). During the scrutiny of
ER-1 returns for the period September 2012 to March 2014, it was observed that
the appellant had taken credit on all the inpute and cleared the finished goods
under exemption notification no. 30/2004-CE dated 09.07.2004, selectively by
splitting the goods as ‘Exempted’ and as 'Dutiable’ and also they had not
reversed the Cenvat Cradit before utilization. Therefore, the appellant was issued
Show cause notices for the periods as mentioned in the table above denying the
exemption under notification 30/2004-CE dated 09.07.2004 (hereinafter referred
to as “the said notification”) and demanding the Central excise duty under
Section 11A of the Central Excise Act, 1944 (heremnafter referred to as ‘the Act”)
read with Rule 14 of the Cenvat Credit Rules (hereinafter referred to as
‘CCR,2004"), alongwith interest under Section 11AA and also proposed penalty
under Rule 15 of the of CCR, 2004. These show cause notices were adjudicated
and demands were confirmed by the respeciive adjudicating authority under
Section 11A and recovery was ordered under Rule 14 of the CCR, 2004
alongwith interest under Section 11A of the act and Rule 14 of the CCR,2004.
Penalty was also imposed under Rule 15 of CCR,2004 readwith with Section
11AC of the Act.

3. Being aggrieved with the impugned order, the appellant preferred these
appeals mainly on the following grounds:

(i) Findings recorded in the impugned orders are replica of orders
issued earlier on the subject matter. Judicial discipline was not maintained by the
Adjudicating authorities by not following the decision of jurisdictional CESTAT
involving identical issue.

(ii) The department is not clear whether there was any violation of
condition of Nofification No. 30/2004-CE dated 09.07.2004 or whether CENVAT
Credit was wrongly availed. Whether amount paid @ 6% reversed on value of
exempted final products amount to non availment of CENVAT Credit or full
amount was required to be reversed? Department is also not clear whether to
recover CENVAT Credit or deny the benefit of notification No. 30/2004-CE dated

09.07.2004 on the ground of violation of condition of notification.

7ol

o N
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Appeal No: (i) V2(2421BVRZ2017, (inV2/117/BVRI2016,
(iIHV2/143/BVR/2016 & (iv) V2/59/BVR/2017

5

() It is undisputed that the appellant had availed CENVAT Credit on
inputs and reversed the same on the exempted final products as provided under
Rule 6(3) of CCR, 2004. As per sub-rule (3D) of Rule 6, once amount is paid
under sub-rule (3) of Rule G, it is deemed to be CENVAT Credit not taken for the
purpose of an exemption notification wherein any exemption is granted.on the
condition that no CENVAT Credit of inputs and input services shall be taken.
Thus, they have rightly availed benefit of Notification No.30/2004-CE dated
09.07.2004 by paying an amount @ 6% of value of exempted final product under
sub-rule (3) of Rule 6 of the CENVAT Credit Rules, 2004 and there was no need
to reverse actual amount of CENVAT Credit. Even the amount paid under sub-
rule (3) of Rule 6 ibid, on or before 6 of the following month amounts to reversal
of CENVAT Credit prior to removal of the exempted goods as provided under
Explanation Il to sub rule (3D) said Rule 6.

(iv) It was their bona fide belief that since procedure as provided under
sub-rule (3) of Rule 6 is followed by them, it amounted to non-availment of
CENVAT Credit of inputs contained in exermpted final products and hence they
rightly claimed exemption under the said netification. Provisions under CENVAT
Credit Rules are there to cover such siluation where it is not possible to maintain
separate account of inputs used in manufacture of dutiable final products and
exempted final products. The adjudicaling authority has misinterpreted above
provision by inferring at para 3.11 of the impugned order (after reproducing Rule
6(3)) that appellant has not maintained separale accounts and opted to pay an
amount of 6% of value of exempted goods.

(v) With effect from 01.04.2011, Rule 6 was replaced by new Rule 6 in
CENVAT Credit Rules, 2004 and sub-rule (3D) of Rule 6 clearly provides that
‘Payment of an amount under sub-rule (3) shall be deemed to be CENVAT
Credit not taken for the purpose of an exemption nolification wherein any
exemption is granted on the condition that no CENVAT Credit of inputs and input
services shall be taken.”

(vi)  Sub-rule (3) of Rule 6 ibid which starts with non obstinate clause
viz. “Notwithstanding anything contained in sub-rules (1) and (2)”, and_hence

sub-rule (3) has over riding effect over sub-rules (1) and (2). Therefore, even if as

per provisions of sub-rule (1), the manufacturer is not entitled for availing
CENVAT Credit on inputs used in or in-relation to the manufacture of exempted
goods and manufacturer does not maintain separate account provided in sub-

rule(2) but if he pays an amount equal 1o 6% of value as per sub-rule (3). then

provisions of sub-rules (1) and (2) will not be applicable. Thereby, there was no

violation of basic provisions of Rule 6 at all. (Emphasis supplied)

P
7 s
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Appeal No: (1) V2/242/BVR/2017, (i)V2/117/BVRI20186,
()V2/143/BVR/2016 & (iv) V2/59/BVR/2017

N
§)

(vi)  CBEC vide Circular No. 845/3/2007-CX dated 01.02.2007 as
amended vide Circular No.858/16/2007-CX dated 08.11.2007. clarified that if
credit taken on inputs used in the manufacture of the said goods cleared under
notification No.30/2004-CE has been reversed before utilization. it would amount
to credit not having bean taken. This Circular has also been considered in the
SCNs and the impugned order but the same has been misinterpreted by the
adjudicating authority to sustain his erroneous decision.

(vii) Hon'ole CESTAT's Order No. A/1528 / 1529/ WZB/ AHD/ 2007
dated 22.06.2007 in appeal No. E/447 to 448/2007 filed against Order-in-Original
No. 50/BVR/ COMMR/2006 & 51/BVR /COMMR/ 2006 dated 29.12.2006 by M/s.
Shiv Synthetics and M/s. Seavenus Synthetics on identical cases of availment of
CENVAT Credit and its subsequent reversal and benefit of Notification
No.30/2004-CE by the appellants.

(ix)  The Superintendent remains silent on Sub Rule 3(D) of the Rule 6
of CCR, 2004 and Joint Commissioner has discarded the binding decision of
jurisdictional Hon'ole Tribunal in the above case on erroneous reasons recorded
at para 3.13 of the impugned order referring Apex Court in the case of
Chandrapur Magnets Wires (P) Ltd. reported as 1996 (81) ELT 3 (SC). It was
contended that it was erronsous to hold that the appellant has not done any
actual reversal but used facility of Rule 6 in the present case: that in the present
case the appellant has not reversed cenvat credit in total but has made payment
of amount at the rate of 6% which would amount to reversal of Cenvat Credit and
thus credit deemed to have been not taken. The adjudicating authority failed to
understand the ratio of the decision of Chandrapur Magnets Wires (P) Ltd.(supra)
and twisted the matter from “reversal of credit before removal” to “reversal of
actual amount of CENVAT Credit”. They placed reliance on an order of CESTAT
in the case of M/s. Sri Lakshmi Saraswathi Textiles (Arni) Ltd. reparted as 2008
(222) E.L.T. 390 (Tri. - Chennai) and submitted that the adjudicating authority
has discarded the decison on erroneous understanding (at para 3.14).

(x) It is settled principle of law that lower adjudicating authority is
required to maintain judicial discipline by following the ratio of the decision

~ rendered by jurisdictional CESTAT unless such decision is reversed or stayed by
appropriate authority. Since the judgments of Hon'’ble Tribunal in the case of M/s.

Shiv Synthetics and M/s. Seavenus Synthetics has not been challenged, it has

attained finality and therefore, binding upon the adjudicating authority. Its

contention is further buttressed by the judgment of Hon'ble High Court of Gujarat

40 AN rendered in the case of E | DUPONT INDIA PRIVATE LIMITED reported as
Yot 2013-TIOL-1172-HC-AHM-CX. Based on the directives of Hon'ble High Court in

NN

Page No 6af 13



T W
.tL'E\'\.’r.. I\J.‘{-.‘f

i
b1

e
"-/‘1‘ l.-\\ LN

Appeal No: (1) V21242/1BVR/2017, (i)V2/117/BVRI2016,
(H)V2/143/BVR/2016 & (iv) V2/59/BVR/2017

i
the above judgment, the CBEC has also clarfied the departmental officers to

maintain judicial discipline by following the ratio of a binding decision of higher
appellate forum vide instruclions under leiter F. No. 201/01/2014-CX 6 dated
26.06.2014.

(xi) If the adjudicating authority’s findings were to be considered as
correct, then in that case provisions of sub-rule (3) and sub-rule (3D) of Rule 6
become redundant and hence once amount @ 6% of valua of exempted goods is
paid under sub-rule (3) of Rule 6 ibid, it amounts to non availment of CENVAT
Credit. Therefore, question of reversal of actual Credit or total amount of credit in
respect of exempted goods does not arise at all. Reference to Explanation to
Rule 3 of the CCR, 2004 to deny the benefit Notification Mo. 30/2004-CE without
appreciating provisions of sub-rule(3D) of Rule 6 ibid is ridiculous

(xii)  The decision of Revisionary Authority in the case of Auro Spinning
Mills- 2012(276) ELT 134 (GOIl) is not applicable in their case. The said decision
was in respect of dispute on sanctioning of rebate of duty paid in terms of
Notification No. 29/2004-CE wherein department was of the opinion that since
assessee did not avail input Cenvat credit on the goods used in manufacture of
exported goods in terms of Notification No 30/2004-CE, they were required to
export goods without payment of duty at nil rate therefore, rebate of duty paid in
terms of Nofification No. 29/2004-CE was not admissible. The said judgment
does not specifically involve question of reversal of Cenvat credit in terms of Rule
6. Thus, basic question involved in the said case was altogether different and
therefore, ratio of the said decision is not applicable here.

(xiii) They have already made a debit from CENVAT Credit account @
6% of value of exempted final products under Rule 6(3) of CCR, 2004 If the
benefit of said notification is to be denied, it is entitled for re-Cenvat Credit.

(xiv) No interest and penalty was payable by them as duty demanded is
devoid of merits and impugned order is not legally sustainable. Further, in any
case it also appeared from the show cause notice that department was not clear
as to whether there was demand of wrongly availed Cenvat credit or demand of
Central Excise duty. It was proposed to recover Cenvat credit under Rule 14 of
the Cenvat Credit Rules, 2004 read with Section 11A (without invoking provisions
of sub section (4) of the said section) of the Central Excise Act, 1944 at para 8 in
the SCN. Contrary to this, it was inferred at para 5 in notice that appellant was
liable to pay the duty referred therein. The learned Superintendent has also
ordered recovery of duty under Section 11A(1) of the Central Excise Att, 1944
under the impugned order. In other words, even if it is considered for sake of

argument, though erroneous, that appellant had committed an offence in terms of
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Section 11A, even then no penalty was imposable on it in terms of Rule 15(1) of

the Cenvat Credit Rules, 2004 irrespective of the fact that it had already reversed
Cenvat credit at the appropriate rate at the material time.

(Xv)  As per Section 11AC(1)(a) maximum penalty cannot exceed 10 per
cent of the duty determined under Section 11A(10) of the Central Excise Act,
1944. The adjudicating authority in order Mo. 06/Demand/ Supdt/ 16-17 dated
31.03.2017 has confirmed demand in terms of Section T1A(10). Penalty imposed
under the impugned order is not sustainable for two reasons (1) that it has been
Imposed beyond the jurisdiction of the rotice and (i) that when the demand is
confirmed under Section 11A (10) of Central Excise Act, 1944, maximum penalty
cannot exceed 10% of duty determined.

(xvi) The adjudicating authority has grossly erred in imposing penalty
under Rule 15(1) under the impugned order. Penalty was not imposable under
Rule 15(1) of the Cenvat Credit Rules, 2004 as the said rule specifically deals
with confiscation and penalty in relation to erroneous availment and utilization of
Cenvat credit. No quantity or value of any goods were identified against which
Cenvat credit was wrongly availed. Therefore, no penalty can be imposed on it
under the said rule. They relied the decision of Hon'ble CESTAT in the case of
Bill Forge Pvt Ltd V/s. CCE, Bangalore reported in 2010 (256) E.L.T. 587 (Tri. -
Bang.) as affirmed by Hon’ble High Court [2012 (26) 5.T.R. 204 (Kar.)].

(xvii) In any case, even if it is presumed that still penalty was imposable
on it under Rule 15(1) ibid, even in that case amount of penalty that can be
imposed should not be more than the duty on the goods which are held to be
liable to confiscation in terms of the said rule. There was no proposal of
confiscation of any goods in the instant case. Neither the impugned order
anywhere states that certain goods were liable to confiscation.

~(xviin) Periodical show cause notices have been issued within
normal period without invoking provisions of Section 11A for extended period and
proposing penalty under Rule 15(1) of CENVAT Credit Rules, 2004 on the
ground of offence under Rule 15 ibid viz. wrongly availed and utilized CENVAT
Credit. Thus, there was no allegation of suppression etc. in the matter nor wrong
availment or utilization of CENVAT Credit. Therefore, neither penalty of equal

amount to duty under Section 11AC Is irnposable nor under Rule 15

4. Shri P. D. Rachchh, Advocate appeared on behalf of the appellant

in personal hearing and reiterated the grounds of appeal. He explained the

~ provisions of Notification No.30/2004-CE dated 09.07.2004 at Sr No. 7 & 11,

Board's Circular dated 01.02.2007 and dated 8.11.2007, Rule 6(3) and Rule 6
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(3D) read with Explanation Il and submitted that conditions of Notification

30/2004-CE dated 09.07.20040 was being met by them as held by CESTAT
incase of M/s. Shiv Synthetics order No. A/ 15288/ 529/ WZB/ AHD/ 2007 dated
21.06.2007 and Shri Laxmi Saraswati Textiles (ARNI) Ltd reported as 2008(222)
ELT 390 (Tri) in terms of Hon'ble Suprerne Court order dated 12.12.99 reported
in 1996(81) ELT 3 (SC) in case of Chandrapur Megnet Wire (P) Ltd. He
contended that since they are paying amount @6% as provided under Rule 6(3),
they fulfill conditions of Notification 30/2004CE dated 09.07.2004 as amended
and also conditions of Notification 67/95-CFE dated 16.03.1995 as per provision
(at Sr No. Vi). He emphasized that since amount @6% under Rule 6(3) has been
paid by them on Twine (exempted Final product), it needs to be considered that
Cenvat Credit has not been taken by them as per Rule 6(3D) for the purpose of
exemption notification 30/2004-CE as well as 67/95-CF wherein exemption has
been granted on condition that no Cenvat Credit of inputs shall be taken. He
submitted that this Rule 6 (3D) has been brought with effect from 01.04.2011 and
the period under dispute is from April, 2012 o July, 2016. He also submitted that
they have paid amount @6% for every month by 5" of the following month and
hence all payments are required to be considered as payment made before
removal of the goods in terms of Explanation-ll under Rule 6 of Cenvat Credit

Rules.
FINDINGS:-

0 | have carefully gone through the facts of the case, impugned orders,
grounds of appeals and records of personal hearing. The issue involved in
the matter is whether appellant has correctly claimed exemption under
Notification 30/2004-CE dated 09.07.2004 or otherwise.

6.1 | find that the eligibility of the exernption notification is denied on account
of the cenvat credit of inputs taken by the appellant where exemption is not
available when cenvat credit has been taken on inputs. Careful perusal of the
issue reveals that bone of the contention is that on one hand, appellant claims
that they have fulfilled the condition of the exemption notification in terms of Rule
6(3D) by way reversal of credit under Rule 6(3) of CCR, 2004, whereas, on other
hand, department is of the view that once the credit is availed by the appellant on

the inputs, it is in violation of the condition of the exemption notification and

S el _—
'{Mf‘j‘;f‘i ~ hence appellant has wrongly availed the exemption under Notification 30/2004-
— A ) . ; A :
CE dated 09.07.2004. Therefore, short issue is that whether obligation fulfilled

' "{'1..

e
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under Rule 6(3) of CCR,2004 which is treated as Cenvat Credit not taken by

virtue of Rule 6(3D) suffice obligation under Notitication 30/2004-CE dated
09.07.2004.

6.2  |find that Rule 6(3) of CCR, 2004 relatas to adjustment of credit on inputs
used in exempted final products or maintenance of separale inventory and
accounts of inputs by the manufacturer. This rule deals with cases where
adjustment of credit is required to be made as the inputs or input services have
gone into the manufacture of exempted final products also. One option
specifically provides reversal of credit af specific rate to be done, if the
manufacturer is not able to meet the requirement of maintaining separate
inventory and accounts of the receipt and use of inputs for the manufacture of
goods on which exemption is claimed. Such reversal brings about the adjustment
of excess credit taken. In other words, it is equivalent to reversal of credit on
inputs. The legislation has brought in a very clear and specific version of law
under Rule 6(3D) explaining that such raversal would amount to non availment of
credit to claim exemption from duty where condition of No Cenvat Credit of Inputs
is stipulated. The appellant had satisfiad the requirement of not taking Cenvat
Credit on the inputs used in the manufacture of exempted goods. | find merit in
appellant's argument that if the revenue’s contention is to be believed. Rule 6(3)
and Rule 6(3D) would become redundant in the statute. The appellant has relied
upon Hon'ble CESTAT's decision vide Order No. A/1528 &1529/ WZB/
Ah'bad/07 dated 21.06.2007 in the very similar cases of M/s. Shiv Syntehtic &
M/s. Seavenus Synthetics. Hon'ble CESTAT in the said order has held as

under:-

declared by the Hon'ble Supreme Court in the case of Chandrapur
Magnet (Wires) Pvi Ltd Vs CCE, Nagpur 1995 (81) ELT 3 (SC). It has
been feld that the reversal of credit ot duty originally availed would
amotint to the effect as if no credit has heen availed. [n light of the above

amount to the situation as If the same was not avalled thus satisfying the
condition of Notification No 30/04-CE

3. We also nole that identical 1ssue stands decided by the Tribunal in the
case of Fobs Gokalk Mills Ltd 2006 (77) RLT 626 (Tii-Bang). In view of
our foregoing discussion, we set aside the impugned order and allow the
appeals with consequential relief to the appellanis.”

(Emphasis supplied)

6.3 .| find that the impugned order is not what is stipulated in the central excise
law and the lower adjudicating authority has not correctly appreciated the

provisions of ceniral excise made to deal with such situation. My views are

.
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further supported by the Hon'ble CESTAT's recent decision in the case of M/s.

Spentex Industries reported in 2016 (338) ELT 614 (Tri-Del) wherein identical
issue has been discussed and it has been held that reversal of credit would
satisfy the condition of the Notification 30/2004-CE and assesse would be

entitled to claim the exemption. Relevant Para 5 of the decision is reproduced
below:-

‘5. The short point for decision is the eligibility _of the appellant for
exemption under Notification No. 30/2004-C E. when they have reversed
6% of the value of exempled goods in terms of Rule 6(3)(i). We find the
appellants claim on the applicability of sub-rule (3D} of Rule 6 is legally
suslainable. The said sub-tule provides for a deeming provision to the
effect that payment of amount under sub-rule (3) should be considered
as credit not taken for the purpose of such exemption notification. The
appellant’s case is covered by the said provision as pomnted out b y the ld
Counsel for the appellant even before the introduction of the said stb-
tule in 2011. The Tribunal held thal payment of amount under sub-rule
(3)(i) of Rule 6 will make lhe assessee eligible for claiming such
exemption as the present one. We find the case laws relied on by the Id
Counsel for the appellants clearly support their contention The decisions
of the Tribunal in Life Long Appliances Ltd (supra), was affirmed by the
Hon'ble Supreme Court reported at 2006 (196) EL T. A144 (S C) We
find the original authority had fallen in error in not considering the said
sub-rule (3D) and relying on explanation (3) of Rule 3. We find the said
explanation has no relevance to the facts of the present case in view of
the specific_provision of sub-rule {30) of Rule 6 In view of above
analysis and findings, we find the impugned order is unsustamnable, and
accordingly, set aside the same. The appeal is allowed.’

(Emphasis supplied)

6.4 | also find that even prior fo insertion of Rule 6(3D) in the statue,
Hon'ble CESTAT in the Case of M/s. JCT Lid reported in 2017 (345) ELT 289
(Tri-Chan), for the dispute pertaining to the period from Dec, 2004 to September,
2005, has held that availing Cenvat Credit on inputs at earlier stage does not
debar manufacturer to claim at later stage, if reversal is made as prescribed
under Rule 6 (3) of the CCR,2004. The relevant Para of the decision is

reproduced as under:-

“6. On careful consideration of the submissions made by the leamed
Counsel for the appellant, wa do agree with the submission of the
leamed Counsel that at the time of availment of credil on the inputs it
was nhot known to the appellant which inputs will go into the manufacture
of said goods but before clearance of the said goods, the appellant has
reversed the credit attributable to the mputs used in the manufacture of
said goods. Therefore, we hold thal the raversal of credit Is equivalent to
not taken the credit on inputs used; in the manufacture of said goods. In
that _circumstance, _the appellant is entifled to avail the benefit of
Natification No.  30/2004-C E _Consequently, the demands are not
sustainable against the appellant Accordingly, the impugned order is set
asidle and the appeal is allowed with consequential relie, if any

e

(Emphasis supplied)
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6.5 The Hon'ble CESTAT, Ahmedabad in the case of M/s. Omkar

Textile Mills Pvt Ltd reported in 2014 (311) ELT 5&7 (Tri-Ahd), relying on the
Horm’ble Gujarat High Court's decision in the case of Ashima Dyecot Ltd
[2008(232)ELT 580], has held that subsequent reversal of Cenvat Credit at later
stage is sufficient for claiming exemption under Notification no. 30/2004-CE.
Relevant Para 6 of the decision is reproduced below -

“6. Heard both sides and perused the case records. These proceedings
started n the year 2007 when show cause notices were issued to the
appellants that benefit of Notification No. 30/2004-C.E.. dated 9-7-2004
is not admissible as this notification applies (o the goods in respect of
which credit of duty paid on inputs has not been taken. It was also
alleged in the show cause notices that appellants did not maintain
Separate accounts for inputs as per CBE. & C. Circular No.
795/28/2004-CX, dated 28-7-2004, therefore, pro rata credit reversed by
the appellants after the clearance was not correct method of reversal.
There was no mention of the improper reversal of Cenvat amounts in the
show cause notices. In the first remand order, datsd 12-10-2010. this
Bench crystallized two issues -

(] That Commissioner has observed that reversal of credit was not
at the time of clearance of exempted goods but at the end of the month
and that benefit of exemption cannot be extended to the appellants

(if) That Comimissioner observed in some cases that credit reversed
Is not equivalent to the duty involved on the inputs used in exempted
gooas

6.1 Sofar as Point No (1) above is concerned, this Bench in Para 7 of
the remand order dated 12-10-2010, observed that in view of Gujarat
High Court's orders in the case of CCE v. Ashima Dyecot Ltd. [2008
(232) E.L.T. 580 (Guj)] and CCE, Ahmedabad v. Maize Products [2008
(689) RLT. 211 (Guj.) = 2009 (234) EL.T. 431 (GuL.)], reversal of credit
even at the appeal stage has been held to be in accordance with law. In
the case of CCE v Ashima Dyecot Lid (supra), Hon'ble Guyarat High
Court relied upon Allahabad High Court’s judgment in the case of Helfo
Minerals Water (P) Ltd. v UO! (supra) where it was held that reversal
can be made after clearance of goods also and benefit of Notification No.
15/94-C.E., dated 1-3-1994 was held lo be adnussible. C.B.E. & C. vide
Circular No_858/16/2007-CX. dated 8-11-2007. also clarified that in view
of Supreme Court's judgment in the case of CCE. Mumbai-I v Bombay
Dyeing Ltd. [2007 (215) EL.T. 3 (S.C)]. also relied upon by the
appellant, Cenvat credit reversed later is sufficient for exemption under
Notification No. 30/2004-C.E , dated 9-7-2004. Accordingly, the issue of
reversal of Cenvat credit for the entittement of Notification No. 30/2004-
C.E. was seltled at rest in view of the law laid down by Guaral High
Court and only verification and adjustment of Cenvat credit reversal was
required as per Para 7 of the judgment in the case of CCE, Ahmedabad
v. Maize Products [2008 (89) R.L.T. 211 (Guj.) = 2009 (234) E L. T. 431
(Guy)l”

(Emphasis supplied)

6.6 Similar views have been held by the Hon’'ble CESTAT in the case
of M/s. Asarwa Mills reported in 2009 (246) ELT 748(Tri-Ahd). Relying on above
decisions and in given facts of the case, | am of the considered view that the
view taken by the adjudicating authority is neither correct nor legal and proper
and the appellant is entitled to avail the benefit of exemption notification 30/2004-
CE where reversal under the provisions of CCR, 2004 has been made and is not

in dispute. AR
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7. In view of the factual and legal position, as discussed above, | hold

that demands confirmed do not sustain in all four impugned orders. Hence, | set

aside all four impugned orders and allow all four appeals filed by the appellant.

8. Since, the demand is not sustainable, the order for recovery of

Interest and imposition of penalty can not survive.

% Irfierahcll G@RT gof B 712 ARy it T FaerT Iue add @ fRar ar ¥
g. All four appeals stand disposed off in above terms.
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Copy to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

The Joint Commissioner, GST & Central Excise, Bhavnagar.

Assistant Commissioner, GST & C. Excise, C Ex. City Div., Bhavnagar.
Superintendent(Adjudication), GST & C. Ex, City Division. Bhavnagar.
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