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Arising out of above mentioned OIO issued by Additional/.loint/0eputy/Assistani Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagsr / Gandhidham :

3Tffi/ CfriEfft ST arq q?i Erdr /Name&Address of the AppsllanuRespondent :-

M/s Milan Ginning Pressing Prt. Ltd. Near 440 KV Sub-Station NH- 8A, Limbdi. Distt:
Surendarnagar
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lny person aggrieved by this Order-in-Appeal may llle an ippeal to ltre appropriale aulhority in the following way.
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q6 3lftfrqx .19{4 AI qRr 358 *
iiaJld'('d H r'fuaqqi rss+ ar unr 86 & 3i lrd frFrfrfud drE *r qr rrf.ft t t/ "
Appeal to Customs, Excise & Service Tax Appellate Taibunal under Section 358 of CEA, 1944 / Under Section 86 ot the
Finance Act, 1994 an appeal lies lor-

xffioT aarq-a t €.6F{d srt qlad $Er n'Fs, fi41q 5fl]q-d !Fq' (ii d-a|?ir 3rq-d}a fqrrrlfufi{sl *r fu,]Y fid, t+z ;Eiqi :i
2, 3a1. *l qrr.r, fr5 Rrfr. {.1 ff A arG{
The specraibench ol Customs, Excise & Service Tax Appellate Tribun6l of Wesi Block No. 2, R.K. Puram, New Delhr in all

matlers relating to clsssrficatron and valualion.
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io rha Wesi reqionat bench of Crlstoms, Exc8e & Servrce Tax Appellate Tibunal (CESTAT) at, 2"d Floor, thaumali Bhawan,

Asarua Ahmedabad in case of apDeals other than as mentioned in paia' 1(a) above
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The appeal to the Appellate Tdbunal shall be liled in quadruplicate in form EA-3 / as presc bed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at leasl should be accompanied by a fee ol Rs.

1,OOO| Rs.5OOO|. Rs.10,OO0/- where amount of dut.v oemard/intelesupenaltyreftrnd is upto 5 Lac., 5 Lac to 50 Lac and

;bove 50 Lac respectively in the form of crossed bank d6ft in favcur of Asst. Registrar of branch of any nominated public

sector bank oI lhe place where the bench oi any nominaied public seclor bank of the place where the bench of the Tribunal
is situated. Application made for grant of slay shall be accompanied by a fee of Rs 500/_.
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The appeal under sub section (1) of Secion 86 of the Finan.e A.r, 1$94, 1() the Aogellale Tribunal Shall be filed in

quadruplicele in Forrn S.T.5 as presc bed under Rule g(1) ci th€ Se'vice 
_l'ax Rlles, 'i994, and Shall be accompanied by a

copy of lhe order appealed against (one o, v/hich shall be certified copyi and should be accompanied by a fees ot Rs.

10OO/' where the amount of service tax I interest demanded 8 penalty levied of Rs. 5 Lakhs or less, Rs.50001 where the
amount of setuace tax & interest demanded E penalty levied is more ihan five lakhs but not exceeding Rs. Fifty Lakhs,

Rs.10,000/- whore the amount of service tax & interest demanded & penalty levied is more than lifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Regisi€r ol the t€nch of nominated Public Sector Bank of the place

where the bench of Tribunal is situatecj. / Applicalion nlade for grant of slay shall be acconrpanied by a fee oI Rs.5001.
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The appeal under sub seclion 12) and l2A) of ihe section 86 the Finance Act 1994, sh:r be fited in For ST.7 as prescnbed
under Rule I (2) & 9(2A) of lhe Service Tax Rules 1994 and sha( ue accompan;ca by a copy of order of commissioner
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For 6n appeal to be filed belore lhe CESTAT. under seclion 35F of the centrat Excise Act, 1944 which is also madeapplicable to Service Tax under Section 83 oi lhe Finance Acr, 1994, an appeal against this order shall lie before the Trib;aron paymenl of 10% of lhe duty demancjed where duty or drly and penalty aie in d'ispute, or penally, where penalty alone js indispute, provided the amount ot pre{eposil p3yable wollC be subject lo ; ceiling of Rs 1al Crores,
Under Cenlral Excise and Serviae T3x, "Duty Oernanded" shali inctt;ce :(i) amount determined u6der Section 1l D;(ji) amount of eroneous Cenvat Credit raken;(iiD amount payable under Rule 6 of the Cenvat Credit Rules
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Appeal No. VZ1'16/BVRY2016 try

:: ORDER IN APPEAL :

lvl/s. Milan Ginning Pressing Private Limited, Near 440 KV Sub-

Station, NH 8A, Limbdi, Distt.: Surendranagar ihereinafte, referred to as 'the

appellant') has filed the present appeal against the Order-ln-Original No.R/1 1/2016

dated 08.06.2016 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to

as "the sanctioning authority").

2. The facts of the case are that the appellant had filed an application

for refund of Rs. 7,08,103/- under Notification No.41i2012-ST daled 29.06.2012

being service tax paid to various service providers for rendering taxable services in

relation to export of goods for the period April-2tJ15 to August-2015. The query

memo was issued by the department vide letter dated 06.04.2016 for submission

of original invoices in some of the cases. The appellant vide their letter dated

25.A4.2016 submitted compliance report to the sanctioning authority. However, the

sanctioning authority sanctioned refund claim of Rs. 5,63,2221 but rejected the

refund claim of service tax for Rs. 1,44,8811- (Rs. 33,1871 + Rs. 1,11,694i-) paid

in respect of clearing & foruarding services on the grounds that the appellant did

not submit original invoices and in certain cases the service provider had raiseC

debit note instead of invoices.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal wherein they submitted the original invoices in dispute and

requested to allow their refund claim as under:-

"The Assistant Commissioner in his order stated that "the service tax

amount doesn't match with the amount mentioned in the Debit Note issued by M/s.

World Trade Logistics Pvt. Ltd.(hereinafter referred to as "M/s. WTLPL") and

supporting invoice submitted are not original; that the appellant had appointed M/s.

WTLPL as their clearing Agent, who was incurring the exper:ses on behalf of the

appellant and they were used to raise debit note towards the said reimbursement

of expenses; that the appellant enclosed certificate issued by ttl/s. WTLPL in this

regard; that this practice of incurring the expenses on behalf of export is followed

across the lndustry; since service provider was issuing the invoice in the name of

MiS.WTLPL, appellant was following the practice of submitting photo copies of all

the supporting invoices; that all the refunds were also sanctioned by the

department; that on the basis of past practice, appellant had submitted a reply

-n_\.N-dated 25.04.2016 stating the above past practice; however the appellant has

ffiS".rorittecl all the necessary original invoices in respect of the said services

alongwith this appeal."
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4. Personal hearing in the matter was held on 26.07.2017, which was

attended to by Shri Rishit Begadia, Chartered Accountant on behalf of the

appellant, who reiterated the Grounds of Appeal. He submitted that original

invoices had not been called by the Division; hence they had not submitted those

but now submitting with this appeal memo; that Service Tax paid by them is not in

dispute; that fact of export of goods is also not in dispute; that they have not been

heard and they have not been given fair & sufficient opportunities to explain their

case; that they are eligible to get refund and hence the case may be decided in

view of submissions made by them.

FINDINGS:

5. I have carefully gone through the facts of the case, impugned order,

appeal memorandum and submissions made by the appellant including at the time

of personal hearing. The issue to be decided in the present case is as to whether

the impugned order rejecting the refund of service tax on account of non-

submission of original invoices, is proper or otherwise.

6. I find that the sanctioning authority rejected the refund of service tax

for non submission of original invoices issued by the service providers in relation

to the services used in export of goods. I would like to refer to the condition

enumerated in para 3(h) of Notification No.41l2012-ST dated 29.06.2012, as

under:

"(h) uhere the total amount of rebate sought under a claim is
upto 0.50% of the tatal FOB ualue of export goods and the
exporter is registered uith the Export Promotion Council
sponsored bg Ministry of Commerce or Ministry of Tertiles, Form
A-1 shall be submitted alonn with releuant inuoice bill or challan
or anll other doanment for each specified seruice, in oiqinal,
issued in the name of tlw exporter, euidencing pagment for the
specified seruice used for export of the said goods and the
seraice tax paid thereon, certified in tlrc manner specified in sub'
clauses (A) and (B) :

(A) if tte exporter is a propietorship concern or partnership firm,
tlrc doanments enclosed uith the claim shall be self-certified bg
th.e exporter and if tle exporter is a limited compang, the
documents enclosed with the claim shall be certified by the
person authorised by the Board of Directors;

(B) the documents enclosed tuith the claim shall also contain a
certificate from the exporter or the person authoised bg the
Board of Drectors, to the effect that specified seruice to uhich

{ tte doatment pertains has been receiued, the seruice tox pagable
tlrcreon has been paid and the specified seruice has been u-sed

:1{"

q

for export of the said goods under tLe shipping bill number.".
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(Emphasis supplied)

6.1. I find that para 3(h) of Notification No.41l2012-ST dated 29.06.2012

stipulates submission of documents i.e. "invoice, challan, or any other documents

for each specified service, in original, issued rn the name of the exporter,

evidencing payment for the specified seruice used for export of the said goods and

the seruice tax paid thereon". Thus, the sanctioning authorit; has rightly rejected

the refund claim for part amount where the appellant had not submitted original

invoices in terms of para 3(h) of the Notification No. 4'l12012-ST dated 29.06.2012.

However, I find that the appellant has submitted the original invoices duly certified

by their Director alongwith this appeal memorandum. The original invoices so

furnished by the appellant at this stage, contain the name and registration number

of service provider, export invoice number, container number, nature of service,

taxable value and the service tax charged by the service provider in the account of

the exporter. I find that the appellant had not submitted the relevant documents i.e.

original invoices alongwith refund claim but claimed to have submitted detailed

reply dated 25.04.2016 enclosing original invoices issued by SBI in respect of

Export lnvoices No. 1,2,3,4,5,8,10,11,13,14, 15 & 21. However, the sanctioning

authority has not given any findings on such submissions. The authenticity of the

original invoices and its co-relation with the goods exported needs to be verified by

the present jurisdictional authority.

6.2. ln view of above, I feel it appropriate to remand the case back to the

lower adjudicating authority in light of the decision of the CESTAT delivered by the

learned Justice Ajit Bharihoke, President of Hon'ble CESTAT in the case of CCE,

lvleerut Vs. Singh Alloys (P) Ltd. reported 2012(284) ELT 97 (Tri-Del). I also rely

upon the recent decision of the Hon'ble Tribunal in the case of CCE, Meerut-ll Vs.

Horrda Seil Power Products Ltd. reported in 2013 (287)ELf 353 (Tri-Del) wherein

the similar views have been paraphrased in respect of inherent power of

Commissioner (Appeals) to remand a case under the provisions of Section 35A of

the Act. Further, the Hon'ble Gujarat High Court in Tax Appeal No. 276 o't 2014 in

respect of Associated Hotels Ltd. has held that even after the amendment in

Section 354(3) of the Central Excise Act, 1944 aller 1'1.05.201 1, the

Commissioner (Appeals) would retain the powers of remand.

6.3 ln view of the factual & legal position, the appellant is directed to

obtain all original invoices submitted by them with this appeal, from this office,

under proper acknowledgement and submit the same to the present jurisdictional

CGST authority, who shall verify the genuineness of the documents alongwith all
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other relevant documents such as Shipping Bills, Bills of Lading, etc. related to this

claim and shall decide the case afresh through speaking order offering fair and

reasonable opportunities to the appellant to explain their case.
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7 The appeal filed by the appellant stands disposed off in above terms
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M/s. Milan Ginning Pressing Private Limited,
Near 440 KV SutsStation, NH 8A, Limbdi, Distt.:
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Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad'

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar

3i The Assistant Commissioner, GST & Central Excisei Bhavnagar Division, Bhavnagar'

4) Guard File.
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