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6fiR qi?ilc, 3{r"{fld (3{qro, qrr+tc rqnr qTfrf, I

Fassed by Shri Kumar Santosh, Commissioner (Appeals)' Rajkot

$c{ 3rg{d/ tg*a s.r+al 5c1.q€d/ E-61q-fr 3ll.q.f,d, i;{rq siclE rdi/ d-{rfl, {rfr+ls i llrrfrrR i rri!fitnEl qmr sc{frfua ;Irfi

ns .ltrlrr * {'B'a: /

Arising out of above mentioned OtO issued by AddilionauJoinvDeputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham

SIfdffiai & sffi mr ar*I ad qar /Name&Address of lhe Appellants & Respondent :-

1. DCW Ltd., Opposite Railway Station, l)hangadhra-363310,.
2.'fhe Comnrissioner, Certtral Excise & Service Tax, Bhavnagar

The.appeal to the Appettate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed undel Rule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at leasl should be accompanied by a fee of Rs

1,000^ Rs5O0Ol, Rs.10,000/- where amounl of duty demand/inleresupenalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respectively in the fom of crossed bank drafl in favour of Asst. Reqistrar of branch of any nominated public

sector bank ot the place where the bench of any nominaled public sector bank of ihe place where lhe bench of the Tribunal
is situated. Application made for granl of slay shatl be accompanied by a lee of Rs. 5001.

}+Sq -qrqrfrrF{"r * rfia{ 3r{td, Ra 3rfuft{E, 1994 *r qrTr 86(1) +, iTrt-d d-qrol ri{{drs, 1994, + fr{ff 9(1) i -rd
ffqiftd r{r s.T.-5 , qR cfui i 4r ;fl si;:t cd ffit nF, B'8 3na?r A ft-rd rqr *r rr4 d, JFEr cfr sIq f riErd 6t
(raii t \.fi cfr rarFrd 6HI qGq 3it{ adt t a-8 i rq r'+ cfr * €'Br, Tdr f4rf{ nr xiIr ,qri 61 8ia .]it{ e4rq[ 4qr
st'rar 6cr. s drq qr 5s$ 6ff. 5 irrE 5qq qr 50 alrs {q(r -F llqtfl 50 drq rc(r t 3lfu6 i A 6Fqrr 1.000/' rq}, 5,000/-
*q y.r"r to.oooi- {q4 6l htnQ-a rFr ?FE t'cfr flrra ;E{ r trrnfra llc6 6I e-'zrara, refud ]r$rfrq ar4lfu6{ur Er rnqr +
srr{6 &r.'{ s ariA t f&s :ft qr6ft# et{ + +€ dr. srfl ffid ei grcz aim fu'qr srar qfr(' r +iifua grrc +r qrran
i+ isl r{ trqr p 61-4 q-Qr ra rdcr-F nffr{ ;qqrtr+r"r St rnor f}Ia t I EiFra xrfi (e }frrl) a R!' nrida-qr A fl-q
soo/- Tc(, +r f;rrlfti r1a+ arr +-rar 6tlr tl

The appeal under sub section (1) ol Seclion 86 of the Finance Acl, 1994, lo lhe Appellale Tribunal Shall be filed in

quadrupticate in Form S.T5 as prescflbed under Rule 9(1) of lhe Servrce Tax Rules, 1994, and Shall be accompanred by a

copy of lhe order appealed against (one ol which shall be cen,fieo copy) and should be accompanied by a fees ol Rs

lOO0l where the amount ol service lax & interest demanded & penally levied of Rs. 5 Lakhs oI less, Rs.50001 where the
amount of seNice tax & inleresl demanded & penally levied is more than live lakhs but nol exceeding Rs. Fifiy Lakhs,

Rs 10,000/, where the amount of service tax & inlerest demanded & penally levied is mo.e lhan fifty Lakhs rupees, in lhe
form of crossed bank drafl in tavour ol the Assislant Registrar of lhe bench of nominated Public Sector Bank of the place

where the bench of Tribunal js siluated / Application made lor granl ol stay shall be accompanied by a fee ol Rs.500/'.

...2..

(,

(ii)

(iii)

(B)

ns 3nen(yqrfl) S .qFrd +f5 aqFd ffiafua atr+ i rc5{d qer6rtl i cltufi{sl t {qn 3{rd erfi rr r;rat tu
Any person aggrieved by lhis Orderrn-Appeal may frle an ;ppeal lo lhe appropliale aulhority in the following way.

fr-qr rr.s ,+drq racE rt6 r{ $4F{ 3{ffiq ar{rfuflq + cfr vft-d, iffq:-.qra nis 3rfiIfrry ,1944 A mr 358 *
rrrfa'r.a fa-i yfoff-rql tssa *I qnr g6 + srJrd frEftEi 146 fi 3.6& t t/ -

Appeal to Customs, Excise & Service Tax Appellale Tribunal under Section 358 of CEA, 1944 / Under Seclion 86 ot the

Finance Act, 1994 an appeal lies tol_

a.rfF{sr sFqFFa t .sEFrr" fl$ ,'rff.d Slxr srF. A;frq 
'fll?-i. 

flF lrd *ar4i{ }ffi4 ;nFfufiDr *I Fdrq ql6. }R. .di6 a

2 j1q a^ qe a3 acFr !n $ nrfr srfF, tt' -

The specraibench ol Customs. Erctse E Service Tar App€llate Tribunal of west Block No. 2, R.K. Puram, New Delhi in all

mallers relating to classification and valuatlon.

rq{rnc qftEf{ 1(a) , {aR' rro vqf r fi l'f,r lN sat xfri $cr !j;1. 5ftr ,;q5 tjEi (rq trdrfir nffd-q -qrqrD6{!r
(ftFao # oF-d-rT eif-q ffF5.4l , affi .ra. r{rrff lrdd :"srd rfrarod +t 8r a'* qrl6! li
io the'West regional bench of Customs, Excise & Service Tax Appellale Tflbunal (CESTAT) at, 2"0 Ftoo., Bhaumali Bhawan,

Asarwa Ahmedabad in case of appeals olher than as menlioned in para_ 1(a) above

]rffiq alqrfuf{q * rr{er yqr trIaa frri ,h fr\,6*q tcrd s,a 1x{r-1 ffiI, 2001. * ifu8 6 + ]rdria ftlit-d l6c
Ird crrr EA3 6l ER cfu I d-i B.zr arar u h r frf a +s i +c (r4 cA * flr:r. rfl f,FIrd llEF & xiTr .e{rJ & ,ir'I
yt{ r[qr Tql TEldr. {cq 5 drs 4r rf,$ 6}r, 5 irEI 5qq qI 50 4E {cr' r+ ]{tEI 50 aro scq C Jr$-fi t at 6frli: 1000/-
rqd. 5 000/- rdl vrro to,oooi. TEi 6r far,frd rsr ?F+ & c? { ra si t frqi'fta {r.+ 6r ryrdla Fifua xfrdl-s
arqffI{{ur f lr|E] + Ir6F.6 TB-r.n a aE t Hr ,ft IIfrFr4 elt a f+ rqET Tn ffi+d ts grEa -Er{r i+q arat q'8t t

E{ftd grFc or {rrra d-+ *Ls ?nql A rrar oftq rdi {iqfua xfrffq .qrqfu+{E,I fi llrot Fra t t [rrJra 3Tert (d Jn-}t) +
.*r' yrrfa-q-r *'FFr sOOt rqq 61 ?i.f{ta rra ar rrat lim ,l
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(i)

(i)

(ii)

(c)

tia JftATF, lg94 +t ?rRr 86 4t f,c-rrRrll (2) (ii (2A) * ndrd -J *r rrdr 3rffn. i-El6{ 1M, 1994, i f}.ln 9(2) lri
9(2A) *' rfa Aqtfoa ctrd ST.-7 Ji A $# \'d. Js+ srrr 3lqrd, +;fiq r.!r( 96 lnrdT ry+a (.Iq-O, +Aq rdn-( ?ra'
rqro qrft-d 3ntn fi cftqi {iTrd 4t ('dn t (.s cft qfiFrd Ffs n1G9 $t{ yrq{d (qRr s6r{fi 3nTfi 3rrrdr 3!r -T{a, *-frqtflr{ qF/ tqrlF{, ct s+drq -qrqfufr{oT +} 3nicd rS rri +r h&r a-} drn }Teli ffr,iA * sor t dora +-t;h ttt' r

The appeal under sub sectaon (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule I (2) & 9(2A) ot the Sewice Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner
Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of lhe order
passed by lhe Commissioner authorizing the Assislanl Commissioner o. Depuly Commissioner of Cenlral Excise/ Service Tax
lo file the appeal belore lhe Appellale Tribunal.

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

ff8T rJffi a;ftq sicr{ e.rF lii +drs{ lrffiq yrE-flsr (f€4.) n cfi i{ffii * FrF-d }i adq riqE ?Ffi 3rft}F-{q 1944 fl
trm 35qF + JiTird, d fr ffiq Jfufi{ff, 1994 6r urn 83 + 3iTrtf, i-cr6a +1 ,n' qfi4lt 7i nrer * qfr jrm.ffq
Ertufilr f 116- 6{A sFq rETe rFa,ltfl 6{ xi4 fi t0 cfrrrd (10y"), ;r{ Fi4 vti Eetar ffifa t, cI Edrar, a-{ +-d-d qsi-dr
fld-qtEd t, 6r Srara Bqr atl', drtd'fu fs qxr t rrlrd rer f$ ari Er& :riB-a tq frir rs qi{l-s sqq t j{fu6 a atr

#fiq r;qTe ?FE lri i-dr6F{ & Jiarta "flia f$q rrq efm" d frE ?[ft-d t
(i, qnr 1l a * jrdria r6F
(ii) *di. FxT SI ff'rt rrmd nfat
('ii) g-f,&.;Fr ffi * ftrF 6 * liTlrd -q. r6n
- arli 15 fu is rrr{r; c]qlrld Htq (d" 2) 3rfuAas. 2ot4 i tnitT d $ Cffi 3rer&q qrffi i FIftr fu{RTnd.
erra r# qi Jr+n +t dIT Tfi drnt/

For an appeal lo be filed berore lhe CESTAT, under Section 35F of the Central Excise Act. 1944 which is also made
applicable lo Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal againsl this order shall lie before the Iribunal
on payment of i07o of the duly demanded where duly or duty and penalty are in dispute, or penalty, where penalty alone is rn
dispule provided the amount of pre-deposit Dayable would be subject to a ceiling oI Rs 10 Crores

lJnder Cenlral Excise and Service Tax. 'Duty Demanded" shalt include :

(i) amount delermined under Section 11 D:
(ii) amounl of enoneous Cenvai Credit takeni
(ii0 amount payable under Rule 6 of lhe Cenvat Credit Rules

_ provided lurlher that Ihe provisions of lhis Section shall nol apply lo lhe stay applicalion and appeals pending before
any appellate autho.ity prior lo the commencement of the Finance {No.2) Acl, 2014.

t{rrd rcsR 6} gifflfq rri{a :

Revlsion sDpllcetlon to Govomm6nt of lndla:
Fe 3{rarr fi T{sHEr rr-?6r ffi"fuc xrTE} t. d*o r.qrE el6 xfofrfn 1994 *t tn]r 35Et } c'ry sta+ + Jrdn-d il{{
Ift-d. r,Td sr6r{ q-ifFEr xr&aa # fua rrrs, rr+e Rirrrr dJrt ,iF4 .#da ffq r-a rrz zrnl., ag f6;4- r 16691, q.r
lrFqr il t srldq i
A revision application lies lo the Under Secrelary, to lhe Governmenl ol lndia, Revision Apptication Unit, irinislry of Finance,
Departmenl oI Revenue, 4th Floor, Jeevan Deep Euilding, Parliamenl Slreet, New De1hi,110001, under Section 35EE of the
CEA 1944 in respecl of the following case, governed by first proviso to sub-section (1) of Seclion 35 ibid:

ct eia * ffi T6RrF ; r.Fi n .ra {6Fa Ffig nrd al Ed ar{Ed t ibn ,rF + qr,7rFfi t Atna rr ffi jr.-q ar{Eri qr
lFr- ffi t's Er{- T6 t (st rigrr zr< qrizrra * a'na, ar G;{t }iET rtd ri aI ri=n"l a ra } e-{iE t- t drra -Fd 6.I{{'i} qI
r{.$ ,rjR r[6 , ,l]il + {6sEr + Flfi it/
ln case of any loss of goods, where lhe loss occuE in lransil ftom a factory 10 a warehouse or lo another faclory or lrom one
warehouse to anolher during lhe course of processing of lhe goods in a warehouse or in slorage whelher in a factory or in a

tfiq * qr{{ f*ft rq ur Eti +t ftq1a 6{ g xra ai Effir f vqra 4it nrd c{ rdt ,6 idq ,.qE eJ6 * gE (h:i.c) t
nnri t Br r{rrd + arF{ M rr( qr s.t{ ar ftdrd *t ?rn it i
ln case of rebale of duly of excise oo goods exporled lo any counlry or territo.y outside India of on excisabte materiat used in
lhe manufaclure of lhe goods which are exporled to any counlry or lenilory oulside lndia.

qfa ,frE {6 6I $rrfla fuq BiT }TId t aIF{, iqtE ar rari +t am fura fuqr nqT tl /
ln case of goods exporled outsade lndia export to Nepal or Bhutan, without payment of duty.

qEjilf tcr{ * ,flraa rtq * rrrarF i li( it {{a afrd tF lrfuA-{r' (.d rF& h1}r crduri + F-aF FFq &.7I$ i l+{ S
Irt* gt urla (irdrd) * --dFr lail yfufrra 1a zj. .tsss *r qRr 109 t rdr- ftq-d fl7ri drftq xir4 smqEftl q, qr a]a e
qrft-a lsq ,It tt/
Credit of any duly allowed to be utilized lowards paymenl ol excise duty on final producls under lhe provisions of lhis Acl or
the Rules made there under such order is passed by lhe Commissioner lAppeals) on or afler, the date appointed under Sec.
109 of ihe Finance (No2) Act, 1998

Jrntfi 3rrtfa fi A yfrqi cc-r ri@r EA-8 ,i, i fr +atq rflr.,d aF6 (rqo ftq-srd-&, 2001, +, fr{rr 9 } iird-n EfffaE t,
as3rd{+ritc'sr+3616*3idltdffsrffEIF['rrct"rdJrdninrrffr}rerra3rffd3rrhrArdcfiTqiriraArorfr
flftqt lnr Q +;fiq ]icra {iq 3rfuf+{fi 1944 *r um 35 EE *'-fa Aqtftd elF, fr 3Iqrrrft } F-rET *, a't q{ TR-6 S1'qF
{iEra 6r sri rfast / '
The above application shall be made in duplicate in Form No. EA'8 as specified under Rule, I of Cenlral Excise (Appeals)
Rules, 2001 within 3 monlhs from lhe dale on which the order soughl lo be appealed againsl is communicated and shall be
accompanied by lwo copies each ol lhe OIO and Order-ln-Appeal. ll shoold also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Seclion 35-EE ot CEA, 1944, under l\,4ajor Head of Account.

trattTq :rt-ca t qrtr FrEfrfu-d Aqiftd rlis 6r lrer:r,n $ sr* ,flfi(' I

*ei tata ror t'6 drg 5ci qr rtr$ {ff + at Fq} 200/- 6r tznrd fu-qr an' ytr qfi sf,ra rrff r'6 ars sqn i;qrdr d d
6q.i 1000 -/ +l llJrard Ft_qr sr( I

The revision appicalion shall be accompanied by a fee of Rs 2O0l where the amount involved in Rupees One Lac or less
and Rs. 1000/'where lhe amounl involved is more than Rupees One Lac.

afr fs xran t FgA 3{r}rn +I rsrd:rtdTat6ff, }r*r * hq elF fl {rrila, Jq{fi rat l*-qr sFr rf}t gF a:q +
di* $'rft A R-€T qCi 6rf tT)*frrzrnfu" r$a{' Tqrfufi{or;t r+ yfta q irfz sr*n al .a Jr+f ffiqr nrar t ri
ln cese, rf the order covers vaflous numbers of order- in Original, fee for each O.l.O. should be paid ln the aforesaid manner,
not withslanding the fact that the one appeal lo lhe Appellant Tribunal or lhe on6 application lo lhe Central Govt. As lhe case
may be, is filled lo avoid scriptoria work il excising Rs. I lakh fee ol Rs. 100/- Ior each

qqnirtfua arq.{qrftr }ft'fi-{F, 1975, + }T -s*-t + 3r.a€r,r { 3rri?r qa T!I!]a srhr St cfr q{ Btrilta 6.50 rtl} sr
;q-rqrqq Ttr ftfr-d a:n fl arfrqr i
One copiot applicatron or O.lO. as lhe case may be, and lhe order of lhe adjodicaling aulhority shall bear a courl fee slamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act,l975, as amended.

frFr n6, n-{rq f,flE rtcF qd'trdr6T 3rqrdrq qrqrfuf{q (6r{ F{fu) Er8'r{dr, 1982 ii aFrd qd 3ra, {iqFrF FrFd} sl
{F"fta dr* ari fut 6' Jitr ,$ .Tra 3{r6F-d F+-€r 

"rrdr t | /Attenlion is also inviled to the rules covering these and other related matlers contained in the Cusloms, Excise aod Service
Appellate Tribunal {Procedure) Rules. 1982.

rq a{-&q qrMr 6t rrq (fu'd a.ai S drifu aov+, Eqa :itr rffr+s crqqTai * Far,, rffdl$ iarrptq edsr{c
www cDec gov rn +r qu +t+a 6 | /

Fo, the elaborate, detailed and latesl provisions relating to filing of appeal lo lhe higher appellale authorily. lhe appellanl may

reler lo lhe Deparlmenlal website www.cbec.gov.in

(G)



Appeal No.V2l1 06/BVR/20'l 6
v2117lEA'2tBVRt2016

:: ORDER IN AFPEAL ::

M/s. Dhrangadhra Chemical Works Limited, Opposite Railway Station,

Dhrangadhra 363310 (hereinafter referred to as "the appellant assessee,) and

Commissioner, Central Excise & Service Tax, Bhavnagar against (hereinafter

refened to as the "appellant department") both have filed separate appeals

against the Order-in-Original No: BHV-EXCUS-000-JC- 012 TO 013-2016-17

daled 27.052016 (hereinafter referred to as the "the impugned order,,)
passed by the Joint Commissioner, Central Excise & Service Tax, Bhavnagar

(hereinafter refened to as the "the adjudicating authority)

2. Brief facts of the case are that the appellant-assessee are engaged in

manufactuie of excisable goods viz. Soda Ash. During the course of Audit, CERA,

Ahmedabad observed that the cenvat credit on structural material viz. MS Bars,

Plates, Angles, etc. falling under chapter 72 &23 availed by the appellant assessee

was not admissible to them. Therefore, the appellant was issued two show cause

notices proposing recovery of wrongly availed cenvat credit for the period from

september, 2003 to August 2004. ln the first round of adjudication the Adjudicating

Authority vide orders ln original No.s l8iADCiBvRt2oil-12 dated 30.12.201't and

19lADClBVRl2011-12 dated 30.12.20i1 confirmed the demand. The

appellant assessee preferred the appeal before Commissioner (Appeals), who

vide Order in Appeal No. 115-116t2012(BVR/ SKS/ COMMR(A/Ahd dated

30.11.2012 remanded back the matter to the adjudicating authority. Being

aggrieved with the said order in Appeal, the appellant assessee preferred the

appeal before CESTAT, Ahmedabad. Hon'ble CESTAT, Ahmedabad vide Order

No. A/10589-10590/ wzB/ AHDI 2013 and M/12046 & 12047IMBIAHD/2013 dated

04.04.2013 remanded the matter back to the adjudicating authority. The

adjudicating authority following the CESTAT's order, decided the matter afresh vide

impugned order partially allowing cenvat credit involved in the two show cause

notices and partially confirming the demand under Rule 12 of the erstwhile cenvat
credit Rule, 2002 (hereinafter refened lo as "the Rules") read with section 'l 14 of
the Central Excise Act, 1944 (hereinafter referred fo as ,,the Acf,) along with

interest under section 11AB of the Act and also imposed irenalty under Sectionl l

5r,( <,l-f,t\A

Ivl ?1 Nl?-

\qb

AC of the Act

Page 3 of 16



4 \ u_tAppeal No.V2l1 06/BVR/2016
v2l17lEA2tBVRt2016

Appeal by appellant assessee

3. 1 Being aggrieved with the impugned order the appellant-

assessee prefened appeal on the following grounds:

1i1 The impugned order is not in consonance with the directions issued by the

Hon'ble CESTAT in as much as the adjudicating authority has confirmed

demand of Rs. 15,54,'189/- and Rs.28,6601 along with the interest and

imposed equal amounts of penalty as the CESTAT had remanded the

matter with specific directions to consider the Chartered Engineer

Certificate and duty paying documents; that the Hon'ble CESTAT has

further directed the lower adjudicating authority to decide the matter within

the frame work of the show cause notice issued to the appellant. The sole

purpose of the remand was verification of the documents and an

appreciation of the certificate issued hy the Cha(ered Engineer thereby

certifying that the inputs procured by the appellant were utilized for the

erection of the Solway Tower.

(ii) Adjudicating authority has travelled beyond his jurisdiction in rejecting the

documents produced by them while confirming some portion of the

demand only on the basis that the inputs were not mentioned in appellant

letter dated 23.05.2016 produced by the appellant as well as Annexure B;

that adjudication authority has categorically recorded that the Chartered

Engineer certificate and invoices produced by them were sufficient

documents to pass eligibility criteria of "user Test" and "Requirement Test"

and thus they fulfilled conditions laid down by the Hon'ble CESTAT in its

order. The adjudicating authority, while allowing them a portion of Cenvat

Credit considering the Chartered Engineer Certificate and duty paying

documents as sufficient, should have allowed Cenvat credit on the other

inputs utilized for manufacture of Solway Tower. The cenvat credit is

denied on the ground that inputs were neither mentioned in Annexure B nor

in letter dated 23.05.2016. lt was submitted that their letter dated 23.05.2016

only pertained to the queries raised in the departmenral letter and documents

submitted as demanded by the revenue during the course of adjudication;

that duty paying documents pertaining to Show cause notice No. V.28l15-

27l demand lHQl20O4 dated 27.09.2004 were only demanded from them.

As regards the list of inputs used in the manufacture of Solway Tower

sought from them, they referred the chartered engineers certificate which

was already on record. The letter dated 23.05.2016 does not pertain to the

entire adjudication undertaken in the facts of the present case; that

Annexure B submitted by the appellant is a list of all the inputs that were

disputed by the revenue in Show Cause Notice NO. y ?r,:"
&rr,( 6;i\

lv !.t1+
Page 4 of '16



l\-r i.tAiroeal No.V2l1 06/BVR/20'l 6
v2t17IEM|BVN2016

17ldemand/HQ/2004 dated 27.09.2004 and were used by them in

manufacture of solway tower. Further, the items of steel are mentioned as

inputs in Annexure B also. The rejection of credit on steel items by the

adjudication authority is already mentioned in the Annexure B as steel

items and hence decision is ill-founded. However, had revenue demanded

further documents during the adjudication the same w,ould have been

produced by them.

(iii) The chartered engineer certificate has already certified use of all the

inputs in the manufacture of the Solway Tower and they produced

invoices i.e. duty paying documents . Revenue has also not disputed the duty

paid nature of the inputs. The certificate mentions all the inputs which were

disputed by the revenue. As per the Hon'ble CESTAT's order dated

04.04.2013, the certificate was required to be taken into consideration

wholly and entirely. The adjudicating authority while discussing the (i)user test

and (ii) requirement test, failed to consider the certificate which certifies

that these items are required and tower cannot be erected without utilizing

these accessories and auxiliaries used for erection of tower and hence user

as well as requirement test is already passed by them.

(iv) lt is arbitrary on the part of the adjudicating authority to allow the part of

credit and denying balance cenvat credit by rejecting the same set of

documents. lf the certificate and invoices produced by them were good

enough for allowing Credit of Rs.2,88,0311 and Rs. 18,53,5281- the same

certificate would hold goods for the other inputs also as those are also

mentioned in it.

(v) No dernand on few invoices can be coniirmed by iirvoking extended period

as there was no malafide intention on the part of the appellant with an

intention to evade payment of duty. The adjudicating authority has already

dropped a portion of the demand on the basis of Chartered Engineer's

Certificate mentioning all the inputs. Allowing some part of the credit

shows that the appellant was under bonafide impression that the input

credit was admissible to them. There is no suppression of facts on the part

of the appellant because procurement of the inputs in question has been

shown in the Cenvat Register of the appellant and the credit of duty paid on

these inputs was duly shown in the Cenvat Registei and the transactions

have been recorded in the monthly returns therefore invocation of the

period of limitation is not maintainable in the facts of the present case. They

maintained the cenvat register, entered transaction, removed the final

products under invoice and reported all these transactions in the return

and hence no suppression on their part They relied upon decisions

dfr< (sdi\l
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reported in the cases of M/s. lndia Tin lndustries [1994(70) ELT 731 (Trib)],

M/s. Bony Rubber Co Pvt Ltd [1996(84)ELT 58]and D.J. Vora, Batliboi&

Co Ltd reported in [1999(30) RLT 223].

(vi) lt is further contended that nothing is found illegal by the Range and

divisional officer in charge of the appellant's factory and assessments for the

disputed period was finalized without any objection. Mere different view of

CERA Audit could not suggest that appellant did not disclose the facts about

these transactions to the department. Al these transactions were reflected in

cenvat register as well as returns filed by the appellant. They relied upon the

decisions in the cases of M/s. Padmini Products reported at 1989(43) ELT

195(SC), M/s. Chemphar Drugs & Liniments reported in 1989(40) ELT 276

(SC), M/s. Continental Foundation Jt Venture V/s CCE, reported in

2007(216)ELT177(SC).

(vii) Penalty under Section 1'lAC is not justified as much as partial demand is

dropped showing no malafide intention was there the appellant has not

acted dishonesty or contumaciously. Penalty is a quasi criminal matter and

therefore, it could be imposed when assessee was found guilty of dishonesty

and no such gourd or reason is disclosed in the order for justifying

imposition of penalty. They referred Hon'ble Supreme Court in the case of

M/s. Hindustan Steel Limited reported in 1978ELT (J159).

(viii) lnterest under Section 11AB of the Act is not sustainable as there is no

ingredienls contemplated under the provisions.

Appeal bv department

3.2 The department also preferred appeal on the following grounds:-

(i) Cenvat Credit is eligible in respect of goods which are either qualify

as "capital goods'or used for manufacture of "capital goods". The eligibility

of cenvat credit of duty paid on goods is determined keeping in view that

they are 'capital goods' within the meaning of Rule 2(b) of CCR, 2002 or

used as "input" for the manufacture of "capital goods" in view of

explanation to Rule 2 (g) of CCR, 2002.

(ii) There is not even a whisper of such facts as to how the Solway Tower is

covered by the definition of capital goods so as to eligible the duty paid on

goods used for fabrication of Solway Tower for the purpose of cenvat. The

,-- ,\ ^gu(4/'\r
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finding of the adjudicating authority at Para 2.4 arrived at the conclusion

that Solway Tower falls under the category of capital goods a being new

technology which is an incorrect findings as much as adjudicating

authority failed to consider the aforesaid vital aspects.

(iD The adjudicating authority erred in interpretation oi the decision of hon'ble

supreme court incase of CCE, Jaipur Vs Rajasthan Spinning & Weaving

Mills Ltd reported in 2010 (255) ELT 481 (SC). The essence of case in the

said mater was that goods on which cenvat credit have been taken should

be either capital goods and/ or component, spares and accessories

thereof or should have been used in fabrication of such capital goods. The

user test criteria as laid down by the Hon'ble Supreme court would be

relevant if the goods have been put to use for fabrication of Capital Goods

or its components, spares and accessories. The adjudicating authority did

not demonstrate the aspect while passing impugned order and heavily

relied upon the certificate issued by the Chartered Engineer, though basis

adopted to issue such certificate was not provided by the appellant

assessee

(iv) Annexure B referred by the Adjudicating Authority in impugned order is

merely a technical requirement which simply states the Solway Tower is

having height of 27 meters consisting of pipelines, instrumentation, control

panel system etc., however, it does not show ao to how the goods in

question used to fabricate the Solway Tower is capital goods and or its

components, spares and accessories. lt is difficult by any stretch of

imagination to compare chimney/ diesel generating set in the case of

Rajasthan Spinning & Weaving Mills Ltd ((supra)) with Solway Tower as

capital goods or its components, spares and accessories in thc case on

hand and hence the impugned order is non-speaking/ non-reasoned one.

(v) The adjudicating authority failed to consider the basic issue involved/

raised by CERA as to whether Cenvat Credit cn Structural Steel items

used for fabrication of Solway Tower is admissible or otherwise. lt is

undisputed that cenvat credit was taken on goods which were used in the

fabrication of Solway Tower which is huge structure consisting of pipes,

instrumentation, control and panel system etc. Such towers are usually a

structure which are mostly found fastened to earth on which various

machineries are installed, hence, Solway Tower cannot be consldered as
,\^
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goods even being immovable goods and are non-marketable/ non

excisable. On this backdrop, CERA sought to denv Cenvat Credit of goods

used in the fabrication of Solway tower placing reliance on case law of

Max G B Ltd (2003(159)ELT 203 (Tri-Del) considering that the goods on

which cenvat credit have been availed are used in erection of machinery,

therefore, cannot be considered as component or accessories of

machinery.

(vi) The adjudicating authority remained silent on the analogy adopted by the

appellant assessee that decision of M/s. Vandana Global is no longer

good law in light of Hon'ble Supreme court judgment in the case of M/s.

Rajasthan Spinning and Weaving Mills Ltd. Hon'ble High court in the case

of M/s. Bharti Airtel Ltd [2014(35) STR 865 (Bom)] relying on decision of

Apex Court in case of M/s. Saraswati Sugar Mills [2011(270) ELT 465]

held that Tower Parts Pre-fabricated structure are neither capital goods nor

inputs and hence cenvat credit of duty paid thereon was not admissible.

The issue involved in this case is akin to the case of M/s.Bharti Airtel Ltd

((supra)).

The appellant department by filing this appeal sought to get the impugned

order set aside in favour of the revenue.

Cross Obiection filed bv the Appellant Assessee

3.3 The appellant assessee filed cross objection dated 20.10.2016 to the appeal

filed by the department wherein they inter-alia submitted as under:-

(i) During the course of adjudication, 'efter attendi;rg the personal hearing

on 13.04.2016, the appellant assessee was directed to produce duty

paying documents pertaining to SCN Y.28115-2Tldemandl HQ/2004

dahed27.09.2004 and was also to provide a list of materials used

in the fabrication of Solway Tower. They vide letter dated

23.05.2016 have submitted invoices pertaining to the duty demand of

Rs. 18,42,2201- vide show cause notice daled 27 .09.2004; they give

details of inputs which were used for the manufacture of solway

tower; they referred chartered engineers certificate and stated that

their letter dated 23.05.2016 was only tc aid adjudication as per

6-A-lq
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(ii) They contended that Solway Tower is essential for manufacturing

of soda ash, which is the main product manufactured by them; that

Solway Tower is the part and parcel of new technique to produce

soda ash. They explained the manufacturing process as under:-

Soda Ash manufacturing process was established by solway
brother about 200 years ago. The; have established
caftbonisation towers finally precipitating of soda ash
bicarbonation on these towers called as Solway Towers.
Solway towers are used in soda ash manufactuing process for
carbonation of ammonical bine where ammonical brine comes
from Ammonia absorption and Co2 is mixed with Lime Kiln is
compressed at a high pressure and put to carbonation towers
i.e. so called Solway Towers with the result of carbonation on
precipitate of soda bicarbonate takes place which is filtered in
RVF and calcinated in the steam tube dryer to get dryer product
called soda ash. Thus Solway Tower falls under the category of
capital goods as being new technology for production of Soda
Ash and essenrra/ for manufacturing for soda Ash. Therefore
cenvat credit on the inputs utilized for fabrication of the Solway
Tower.

(iii) Department's contention that the case of M/s. Vandna Global Ltd was

rendered after the judgment of M/s. Rajasthan Spinning and Weaving Mills Ltd

does not provide any assistance as the principle laid down by the Hon'ble

Apex Court is binding on all courts within territory of lndia. They referred the

decision in the case of M/s. lndia Cement Ltd Vs CCE Salem reported in

[2015(325)ELT 109(MAB)] wherein it was observed that when the iudgment

of M/s. Vandna Global Ltd was rendered, the judgment of M/s. Rajasthan

Spinning and Weaving Mills Ltd ((supra)) was not hrought to the notice of

the Tribunal even though the same was availabie. Therefore, it will not be

just and proper to consider that the judgment in case of M/s. Vandna Global

Ltd will hold the filed as it was rendered after the case of M/s. Rajasthan

Spinning and Weaving Mills Ltd.

(iv) Hon'ble CESTAT in the case of M/s. APP Mills Ltd reported in 201 1-TIOL-

1378-CESTAT-BANG observed that decision in the case of M/s. Vandana

Global Ltd is no longer valid after the Hon'ble Supreme Court's decision in the

Rajasthan Spinning and Weaving Mills Ltd.

(v) Adjudicating authority was under dircr:tion to ct,nsider the Chartered

Engineers certificate and the said certificate was relevant to the present

case as it was issued after auditing and certifying the inputs involved in the

fabrication of Solway Tower on which cenvat credit was availed by them

and it is unlawful to overlook such a specific document issued by a qualified

professional company who is specified in the filed to inspect machinery. The

said certificate is issued afier physical verification and inspection 
:r r*"1, ".
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examination of all relevant records. There is no dispute that the inputs

procured by them were utilized for manufacturing of Solway Tower/capital

goods. The adjudicating authority has correctly relied upon the said

certificate to analyze the use of inputs for fabrication of Solway Tower and

eligibility of credit.

(vi) The grounds on which the departmental appeal has been filed were

already raised in the adjudication process and explanation tendered by

them was considered by the adjudicating authoritrr. The decision in the

case of M/s Bharti Airtel [2014 (35) STR 865 (Bom) will not be applicable in

the facts of the present case. lt is not explained by the department as to how

and why the case of M/s. Bharti Airtel Ltd, (supra) will be applicable in the

given facts of the present case as it was given in different set of facts.

5. Personal hearing in the matter was initially held on 16.03.2017, however,

due to change in the Appellate Authority, fresh personal hearing was held

on 22.06.2017. Shri Aditya S Tripathi, Advocate, appeared on behalf of the

appellant who reiterated the grounds of appcai and ais,, submitted that order

has been passed exceeding direction of CESTAT and traveling beyond SCN

exceeding jurisdiction in both account. The departmental appeal has raised points

which were not in SCN.

FINDINGS:-

6. I have carefully gone through the facts of the case, impugned

orders, grounds of appeals and submissions made by the appellant. The limited

issue to be decided in the present appeal is whether the Cenvat credit of duty

paid on MS Bars, Plates/Angels etc. availed by the appellant assessee used in

manufacturing of Solway Tower is available to them or otherwise.

7. I find that the appellant assessee has availed Cenvat credit on the

items falling under Chapter 72 &73 of the First Schedule of the Central Excise

Tariff Act, '1985 used for fabrication of "Solway Towei' in their factory premises. ln

de-novo proceedings, the adjudicating authority as per direction of the Hon'ble

CESTAT, after considering the Chartered Frrgineer's c:rr-tificate and applying

principles of "User test" & "Requirernent test" laid down by the Hon'ble Supreme

Court in the case of M/s. Rajasthan Spinning & Weaving Mills Ltd reported in 2010

(255) ELT 481 (SC) allowed Cenvat Credit on inputs treating "Solway Tower" as

Capital Goods. However, credit on some inputs was denied on the ground that the

same were not mentioned in Annexure B and in the letter dated 23.05.2016 and

l4t t
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hence these were not used for fabrication of Solway Tower. The appellant

assessee made plea that when chartered engineer's certilicate was considered

sufficient for one Set of inputs, it can not be considered invalid for other set

of inputs. I find that Annexure B referred to by the adjudicating authority is a

part of letter F No. V.72(4)31lMPlDl2001 dated 25.'1 1.2005 which is

reproduced at Para 2.8 of the impugned order. I find that Annexure B is in the

form of descriptive narration which reads as under:-

" Annexure B:- fhese Solway Tower is having 27 tneters of
height with a very heavy plant and machinery conslstlng of SS
tubes, Titanium fubes, Cast lron and Starn/ess Steel Pipings,
instrumentation and heavy control panel system /lke gas flow,
liquor flow and outlet magma flow. Being A heavy structure with
a strong foundation, the Plant is absolutely non-movable" .

7.1 The above letter dated 25.11.2005 was obtained under letter F No.

Vl15-271 Adj/Denovoi 201314 dated 01.07.2016 by the adjudicating authority to

appreciate the Annexure B improper context. Copy of this letter is reproduced

below:-

11 \3{
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7.2 I observe from Point 4 of the said letter that Annexure B is given with

reference to "Mode of lnstallation". Thus, Annexure-B" has nothing to do with the

inputs used in the fabrication of Solway Tower. I am, therefore, of view that the

adjudicating authority has not appreciated Annexure B in right context and erred to

hcld that items are not reflected in Annexure B.

7.3 lalso find that appellant assessee's letter dated 23.05.2016 is in

reply to letter F No. V/15-17/Adj/Denovo/ 2013-141959 dated 11.05.2016. The

appellant assessee in the said letter submitted copies of 96 invoices pertaining to

Show Cause Notice dated 27.09.2004 invciving duti; paying documents of

Rs.18,42,2201-. I also find that the appeilant assessee in Para 2 submitted that

various type of itmes have been used for making Solway Tower and named the

items using the prefix "Such as..". Copy of the letter is reproduced below for better

appreciation of the facts.

4

tre*'

0
DCIS.,

L4) r-

4

Acttac/

i.6.2016
LIMITED

]r]

rM sdoerint€ndent (o&a)

i,.rt"it .ite & semt" tu*

iotw 67l6tB't'
(ildhi fudan Buitdlng

iflxl'"!,11"#;l 
*,,

Krd^!r.'lLri-&!Es-t!E5Eya

Sub; Submrstion of do'urnents w r f lhow cause notke: lt/ r"g

Ref: Your letter no F. NO'V / 15 17 / Mi I Oettstolz1:-l-14/959 dated 1 1 '05 ' 201 6

De.r sir,

Preaie rerer vour. a-bove- te!t:1ll *1:l,t: i1"dfl;fi[d:tJ,'f'#.r$#tlr!
lfr ,ffi :liol!#.'.11ji'#',, ffiI':f'il' lu;si'ili #i*'r' 

"'" 
.*" turun-c*'"t

.redrt, In thl5 regards, we are etr(loslng n"'e"'tn- tt'e copy ol ai ln\'tke (96 Nos)

ag;imt whlch we ve taken the cenvat 
'redir

Further there were vario.rs type of irems & materiats t5ed for making SOLWAY.Tov'er

ffi;;?f;; il;, tvf,es a sizes ot stees as st'wn in the annexure' a[ ott]er

iljiiir"i i"J "i.Lr#* ".i. 
ro*"tt c'l' ma'hined castings' Tltanium Tubes' Pump6'

fesleis.-;a;[.-Pio-e ti,"i, c"orp,"tto,t, cable trays Pipe rocks et(' we are-ei<tosing

trere*il a copy of certificatc 
'ronl 

(hartered Engineer l't/s v lnvedl N Lompany'
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Pbae fiM the lame in order and aaknowledg€ the receipts'
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7.4 I find that the appellant assessee in the said letter has not claimed that

the list of items mentioned in their letter are exhaustive. They have also referred

Chartered Engineer's certificate in this regard. Thus, I find strong force in

appellant assessee's submission that (i) The letter wal issued in relation to

specific query raised to them by the department and (ii) They had mentioned the

details of inputs, which were used for manufacture of Solway Tower as example

and letter dated 23.05"2016 was not exhaustive at all.

7.5 Thus, lfind that the adjudicating authority relying on Annexure B

and appellant assessse's lefter dated 23.05.2016 to deny the credit are not on

correct footing and not justifiable at all especially when Chartered Engineer's

certiflcate is accepted by him in respect of other items. The Hon'ble CESTAT has in

earlier round of litigation categorically directed to consider the mafter in light of the

Chartered Engineer's certificate for the purpose of verification of facts and neither

department nor assessee has gone in appeal against that order of CESTAT. I also

find that the adjudicating authority has not recorded any findings contrary to the

said certification and hence credit can not be denied on part of the items

enumerated in the said Chartered Engineer's certificate.

8. The department has also challenged the impugned order on the

ground that Solway Tower is not capital goods and hence cenvat credit on inputs

used in manufacture of Solway Tower can not be allowed. The Show Cause Notice

reveals that the proposal to deny the credit was made on the ground that the said

steel items were used to make structure of New Solway Tower for Soda Ash. Thus,

cenvat credit of items were disputed because they do not fall under definition of

capital goods as per SCN. The Show Cause Notice no where speaks about

ineligibility of 'New Solway Tower" as Capital Goods. ln other words, Show Cause

Notice has not been issued on the ground that the said Solway Tower is not

capital goods. Therefore, I am of considered view that once Solway Tower has not

been disputed as capital goods in the Show Cause Notice, then advancing this

ground in appeal proceedings is beyond the scope of SCN. I also find that the

adjudicating authority has narrated the process of making Solway Tower in Para 2.4

of the impugned order. Annexure B reveals that Solway Tower is a very heavy plant

and machinery consisting of instrumentation and heavy control panel system like

gas flow, liquor flow and outlet nragma flow. Relevant portion of the impugned

order is reproduced below:-

"2.4 ...

.........Thus from the foregoing discusslon it can be deduced that Solway

Efi-(
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Tower falls under the category of capital goods a being new technology for
production of Soda Ash".

2.5...

2.6 Thus based on the above it is to be decided whether the items
mentioned in the subject Show Cause Notice are actually required and used
in the fabication of above capital goods i.e. Solway Tower in fhls case-"

The above facts establish that Solway Tower is not a tower but is a part of Plant

and Machinery to manufacture Soda Ash. The department in its appeal has not

place any evidence to contradict the assessee's submission and above findings of

the adjudicating authority that the Solway Tower is part of Plant and Machinery to

manufacture Soda Ash.

8.2 The Appellant department has also stated that the decision in the

case of M/s. Rajasthan Spinning and Weaving Mills Ltd is not applicable in this

case and that Hon'ble Bombay High Court's decision in this case of M/s. Bharti

Airtel Ltd reported in 2014(35)STR 865(Bom) is applicable. I find that the above

decision in the case of M/s. Bharti Airtel Ltd. is in relation to telecommunication

tower to provide cell phone services and those items were held not to be treated

capital goods as they were not components, spares and accessories of goods

falling under any of chapters or headings of Central Excise Tariff specified in

definition of Capital Goods and parts of towers were erected as supporting structure

to the antenna. The decision is in relation to credit on Capital Goods relatable to

output services, namely, cellular services. Para 31, 32 & 33 of the judgment form

the relevant part for the purpose wherein it was neld that thc tower and tower parts

are not part of an integrated system (para 31), not inputs to Capital Goods (para32)

and not accessories to the Antenna. Thus, this decision appears not applicable at

all in the present set of facts as Solway Towers are part of plant and machinery to

manufacture Soda Ash. The department has not adduced any evidence to hold that

Solway Tower is a mere support structure and can not be considered as pan of

plant and machinery to manufacture Soda Ash and is simply trying to derive

similarity due to word Tower in it, which is neither judicial nor correct.

8.3 As regards applicability of decision in the case of M/s. Vandana

Global vis-d-vis decision of Hon'ble Supreme Court in the case of M/s. Rajasthan

Spinning & Weaving Mills Ltd, (supra), I find that the Hon'ble CESTAT in the case

of M/s. A.P.P.Mills LTd reported in 2013 (291) ELT 585 (Tri-Bang), has interalia,

held that views of the Larger Bench is no longer valid. Relevant portion of the said

decision is reproduced as under:-

\3f
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"4.1

............The facts of the present case are peffectly analogous to ihose of Rajasthan
Spinning & Weaving Mlills Ltd. (supra). lt is not in dispute that MS angles, p/ates,
etc., were used to fabicate structural suppod for machinery which was used for
manufacturing excisable goods. /t is, again, not in dispute that the machinery is
squarely covered by clause (i) of Rule 2(a)(A) of the CCR, 2004. The immediate
guestion rs whether the structural support for the machinery could be treated as
'capital goods'. lndeed, it should be held to be an integral paft of the machinery and
hence to be covered by clause (i) ibid. lt that be so, as held by the Hon'ble Supreme
Couft in the aforesaid case, the plates, angles, etc., used for fahicating structural
suppoft are liable to fall within the puNiew of clause (iii) ot Rule z(a)(A). ln the result,
it has to be helci that the MS angles, plates and rounds used by the respondent for
fabricating structural support lor machinery would qualify to be 'capital goods' for
CENVAT credit. Consequently, the impugi'ed order ca,t )niy be sustained.

4.2 The view of the Tibunal's Larger Bench in the case of Vandana Global
Ltd (supra), taken much before the Hon'ble Supreme Couft decided the case of
Rajasthan Spinning & Weaving Mills Ltd. (supra), was to the effect that the
suppofting structure for a machinery could not be considered to be paft or
accessorles of the machinery and, therefore, fhe stee/ ifems used for constructing
such suppofting structure would not be 'capital goods' for the purpose of CENVAT
credit. This view of the Larger Bench is no longer valid as it runs contrary to the
subsequent ruling of the Apex Court."

8.4 ln view of above decision, I have no option but to hold that the

adjudicating authority has rightly held that cen',at credit c'l ERW Steel pipe, MS

Tube etc. used in manufacture of Solway Tower, which is used to manufacture

Soda Ash by the appellant assessee is required to be allowed in this case. The

departmental appeal unfortunately does not succeed.

9. ln view of the facts and circumstances, as detailed above, I allow the

appeal filed by the appellant assessee and to that extent impugned order is

modified and reject the appeal filed by the department.

?o. gTffi3n rcm ($ fi rr€ a'rat:ifrt ar Frrcrr iqfr-rd afii, t E;qr ilcn tl

10. Both appeals stand disposed off in above terms.

4Ft\
(gffK dds)

&.1 x?t

3nrs-+-d (3lqR)
BY R.P. A,D

To

a TI

Copy to:-
1. The Chief Commissioner, GST & Central Excise, Ahmedabad
2. The Commissioner, GST & Central Excise, Bhavnagar.

M/s. Dhrangadra Chemical Works Limited
Opposite Railway Station,
Dhrangadhra 3633'i0
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