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Any person aggneved by lhis Order in'Appeal may ,ile an;ppeal lo Ihe appropriale aulhority in the following way.

trrsr ?1"6 ,fi-Aa r.qr{ rlc{ (E n-{r6{ r$&q;qrqlQ-6F{sr } cfi l'{id, iffq ticE tt6 #tfr4ff ,1944 fI trfi 358 +, 3i rff,
'.a '*a yfttf*rs, 1994- 61 r,rn 86 {. }idr-r ffifua rrrd & ,1 fl-6Jl } ,i
Appeal 10 Customs, Excise I Service Iax Appellate T(bunal under Seclion 358 ol CEA, 1944 / Under Section 86 of lhe Finance
Act, 1994 an appeal lies Io'
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The spe;ral bench of Customs. Ercrse & Service Tax Appellale Tribunal of West Block No. 2, R.K. Puram. New Delhi in all
i-rallers relatrng lo c,dssrf,calron ald va,ual'on

Jq{l{d cft6a l(a) ri &rn rn Jr-drd. * irf,qr dq srft }'ft dial rla. a-fiq rJra fl86 rE t-{r6{,rffiq .-ar+fo+ro 1fte21 st
cFrrn et ro' $Fd6r ri 20. q f."-fr 6lF-c-cfr fiEcrrJ, *qrrft T,n xir4l{rd J80016. 6i & srfr qGs ,/
To lhe Wesl ,egronal bench of Cusloms, Excise & Servrce Tax Appellale Tnbunal (CESTAT) at O-20, New Menlal Hospital
Compound Meghani Nagar. Ahmedabad: 380016 rn case ol appeals olher lhan as menlioned in para- 1(a) above
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The appeal lo lhe Appellate lribunal shall be liled rn quadruplicale in lorm EA-3 / as prescribed under Rule 6 ol Centrat Ercrse
(Appeal) Rules, 2001 and shall be accompanied againsl one which at leasl should be accompanied by a fee of Rs. 1,000/-
Rs.5000/. Rs.10.000/ where amounr ol duly demand/inleresrpenallyrefund is uplo 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in lhe form ot crossed bank draft in favour of Asst. Regrskar of branch o, any nominaled public sector bank of lhe
place where lhe bench of any nominaled public seclor bank of lhe place where lhe bench ol the Tnbunal is situated. Apptication
made for g[ant of stay shall be accompanied by a fee ol Rs. 5001.

r-4rfrq a,ralfufi{ur * rftr rr{ri{, h-;a:iefaqq, 1994 6I r.'Rr 86(1) + 3rdrtd t-{rfi l:ffit, i99a, { fiq4 9{l) fi rrd Bc'iftd
cqr S.L'5 frqR cfui i ff $ffi \rd r{rt €rr{ Bs 3rrtn * B{a 3rqrd *I zffi 6t rsEr cii{rrr, Edra + lrri * r.6 efr
exrFrd d1-fr qftq 3fR ari't Ffr t 6a r'+ cfi + xrq, fr6r d-drqi{ fi aizr .aqrq *r aia lit{ ,ncT ,rqr :rdr . .c\' 5 drs qr
rs$ 6F, 5 (rs {q!, { 50 ars {c(r frfi 3nEn 50 arq {q\. * :rfit+ fi;i a,rt: 1.000i {{d. 5,000t Tyt #rqr to.oool "qt sr
Fruiira sf,r qm & rF F.rrfi #tJ Bqifrd ?Fs 6r lrrliu?t, rdfu lrffiq e{rqrfufi{ur 6t rnsr + F6r{fi rhen * arq t trdt
l,i s:dft-aE t*r + &q rara art ffi4" a-* :ice eam'f+m .nar ,rrFq t fl"1td irc" +r liTrdra d-s.- fr rg rnor i Frdr qriN ,rar
ratui xffi?;-arqrfu6.q fi flr{cr farrd e r rqsra lrmr {e fiB{) 6 h! lri.a'cr + siq sobr- *o!' # htnni ti* l-; .ro-
tljfi ]i

The appeal under sub sectron (1) of Seclioo 86 of lhe Frnance Acl, 1994, to lhe Appellale Tribunat Shall be filed in quadrupticate
ln Form S.T5 as prescrabed under Rule 9(1) of lhe Service Tax Rules, 1994. and Shall be accompanied by a copy of lhe order
appealed againsl ione of whach shall be cenrfred copy) and should be accompanied by a fees of Rs. 1OO0/- whe;e $e amount
ot service tax & rnleresl demanded & penalty levied of Rs. 5 Lakhs or iess, Rs.5000/" where the amounl of servce tax I
inleresl demanded 8 penally levied is more than five lakhs but not exceeding Rs. Fifiy Lakhs, RS.1O,0O0/, where the amount of
service lax & inleresl demanded I penalty levred is more than lifty Lakhs rupees, in the form oi crossed bank daafl in favour ol
lhe Assislant Regtslral of the bench ol no inaled Public Sector Bank of the place where the bench of Tibunal is situaled. /
Applicalion made for grant of slay shall be accompanied by a fee ol Rs.500/,.
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tacE nF,F/ tsr6{ +} :rffitq -qrqrfuF{DT si 3n+fi -t qr} 6r ffiftr t} Er} rn}ri a qA at qrq * ri-, ar* grn r I
The appeal under sub seclion (2) and (2A) of the seclion 86 lhe Finance Acl 1994, shal be filed in For SF7 as lrescribed
under Rule 9 (2) I 9(2A) of the Service Tax Rules, 1994 and sha be accompanied by a copy of order ol Commtsstoner
Cenlral Excise or Commissioner, Central Excise (Appeals) (one ol which shall be a cerlified copy) and copy of lhe order
passed by lhe Commissioner aulhorizing lhe Assislanl Commissioner or Deputy Commissioner ol Central Excise/ SeMce Tax
to ,ile the appeal before the Appeltate Tribunai

(ii) *FI era, *n{E t;.nq ?rF r{ t-4-fi Jr{rs.q crfi-fiwr (d{to * cfi 3r.1td} + n,rF+ a ffiq r.cE 9t6 lrfufrrrF 1944 *rum35Es*]iir,f{d4rFa-c?ftq3{eft{F,i994*ruEr83*]rfrii-Jdar6{4trl}dr{arGt#3rran*cfrr,ffq
gtfu*ra1 l rqi.| 6Ti qFs tiqr{ erF+iC_aI frT {r, + t0 qae- (10.0). Ti rrJr rd _,rffIa, .}draa e ,r 7FtFr. :rs hd-F rdra.
tudrfed *. r, ,IJ.are f*'qr r. arfB 5r ur,r e 3r-rta Fqr F& , a'+ ol.el-d ;q ;l.9l zF Erts xqr C i,fur a pr

ffiq r.qE lfq rd tar6{ + lw,i-d qra pfl, 4F ?16" i h'ra $A-fr t(i) rr(r 11 A + liFrta rnA
(ii) #s rs, A & rt rrf,d {rft
liii) #e n l:ffi + ftTF 6 * ridra iq r+q

Errd 1rd Ffi f€ trm * crdqra E"dr4 ({i. 2) sfufrrF 2014 * }rix{ t Tt Gnfi 3,trrq qrQ6rft S €-{r fdirRrria
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For an appeal lo be liled betore the CES
TAT. under Seclion 35F of lhe Cenlral Excise Acl, 1944 which is also made applicable to Service Tax under Section 83 ol lhe
Finance Act, 1994, an appeal againsl lhis order shall lie belore lhe Tribunal on payment ol 10% o{ the duty demaoded where
duty or duly and penaliy are in dispule, or penalty, where penally alone is in dispule. provided the amounl of pre-deposii
payable would be subject lo a ceiling of Rs. 10 Crores,

ljnder Central Excise and Service Tax,'Duly oemanded" shalt include :

(i) amounl determined under Seclion 11 D;
(ii) amounl of erroneous Cenvat Credit tak€ni
(iiD amounl payable under Rule 6 of lhe Cenvat Credil Rules

' provided lurther thal the provisions of this Seclion shall not appty lo lhe stay apptication and appeats pendinq before
any appellale aulhorily prior lo the commencemenl o, lhe Finance (No.2) Act, 2014.

.^ trrrd {T6r{ 6t q-rtlrur ffiad:(( ) Rovlslon sppttc;ton lo cov6mm6nt ot tndis:
5q l"dY *r qFnqrn rrtQfl ffifu{ mrrdt ,i }ffq r;qIz ?!+ xfif}rE, 1994 fl urr 35Lt i. qrln qrr+ * rrr,. rat
8Ftrd lnrd trt+rl, qrftlrDt yri6i Frl A-,? iarilq rrre Fairm dtrlr Fft-a ff,{ t}! rrdi. {i{rc FIJI, a,tF&.110001 a'
QiqI aI qifi(rl / -

A revision application lies lo lhe Under Secrelary, lo lhe Governmenl of lndia, Revision Application Unit, Minislry of Finance
Departmenl ot Revenue, 4lh Floor, Jeevan Deep Building, Parliamenl Slreet. New Delhi-110001, under Seclion 35EE of the
CEA 1944 in respecl of lhe following case. governed by firsl proviso lo sub,section (1) o, Seclion-3s ibid

t dt qrfl + fi.d TFsra * rrri d. rA rapra ftd rrd +I Ar* Frrq.i t tisn n? * qrrrrra * dt-{ra qr l}ff:ia +rrsd st
frr F-S r.+ ,.m" 116 t {Et rm fn qrl;'ra } dr'r. or BtO ,rT'{ _4-F ii {r lrgrd i ffrd{ + \IIirstor * et a. H a..s,rJ {I
Crdt tB'r T. ,i Frf,- * ffisra + Eri-i tu
ln case ol any loss o( goods, where lhe loss occurs in transil ffom a faclory lo a warehouse or lo another faclory or from one
warehouse lo anolher during lhe course of processing of the goods in a warehouse or in slorage whelher in a faclory or rn a

warehouse

filTd * dr6{ G'-S {r< qr &r 4} ftqia E G I.o e trfuu i r.r+a 6.i Fr{ q{ rrfr ir{ idrq r.c]a T6 t g. (ftfu) +
n.rfr ri, it *rad I Frfl Fifi nE 4 al-r 6l fura & rrdl tr /
ln case of rebale ol duty of excise on goods exported to any counlry or ie(ilory oulside lndia of on excisable material used in
lhe manufaclure of lhe goods which are exporled lo any counlry or lerritory oulside India

qt r.!l{ T6 6r t rdra fsq ft-ff tnra * sl6{, tcri{ 11l qFra 4t rrn fud ffiqr,r4r tt 1

In case of goods exported outside lndia export lo Nepal or Bhulan. without payment ol duly.

{afi'{d r.qrd * rdrra aFE * tlrrara } ft\' il sTB **r fs yfuc}lra ..d r{'* fafi-a qrdtr,ai t rra ff;q ff 4g } r't S
3t.}!l it n'ryd (yfr4 + -ear4 EH riftlft{e (r. 2i rg98 & tfl 109 }..drrr ha-i fi at arrfs }nrdl .ra.4f;tu trl 1r dre Ji

c,fld Fdq ,rt tt/
Credil ol any duly allowed lo be ulilized lowards paymenl of excise duly on Iinal products under lhe provisions of this Act or
lhe Rules made lhere under such order is passed by lhe Commissioner (Appeals) on or after, the dale appoinled under Sec.
109 of lhe Finance (No.2) Act. 1998

rr{i{d Jn}ai +I d} cfrqi c.r{ dEqr EA-8 }. ri fi ++q r;qr.Ii ef6 (ffifl fi{sr{S, 2ool, } ftqE 9 e ria*a lifffrE t,
a{Jnlrr++itqur*3xr6t3idrfafisr*urFqrrq{r{d]{ridd-hFnI{d}rter{J*frJrenfidcF-qi{iir,;rAIdr*

frr.r Frtr & i;ftq rqrc T6 JioftT"' 1944 a qm 35.EE & flad htrifi-6 6a S lrars?ft + Eraq *cF q{ TR6 fr qA
Fdri Er ad't rFFsr i
The above applicalion shall be made in duplicale in Form No. EA'8 as specified under Rule- I of Cenlral Excise (Appeals)
Rules, 2001 wilhin 3 months fiom the dale on \Nhich lhe order soughl lo be appealed againsl is communicated and shall be
accompanied by two copies each of lhe OIO and Order-ln-Appeal ll shoold also be accompanied by a copy ot TR 6 Challan
evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under l\,tajor Head of Accouot

rdtsrdr :rr+<-i + $:r ffifua Frutfta qa *r Jfarfi Ar ar$ ?,q !

iti r*ra r*s 116 ru Fq-, 4 Tr.g -F i a) "-l zoor r rrr-ra 'firr an' rfr qe F{re rqiF t.d"- d]]s tqi 0 rs-dr er a
sri tooo l6r rrJrari f*qr 3Rr I

The revision applicarion shall be accompanied by a fee ol Rs.200/- where lhe amounl involved in Rupees One Lac or less
and Rs. 1000/- where lhe amounl involved is more than Rupees One Lac.

qfr rs vrhr t Fg x'd rtrt Fl sFri?r t at q.+6 {a }rh, } h\'era +r }FrFre. lqd-{a 6n $ ft-.rr srar arFil 7{r Frrr }
rHFCrftfiRor'q$+Fita-{i*Rrrrrrerreyhjrararfuoor"+t..+v$teqrffirr+rfirrarr}6aFs-arararf';
tn cjse. ,l tne order covers vanous numbers of ordeF in Original, fee for each O.l.O. shou,d be paid in the aforesaid mannet,
not withstanding lhe lact that the one appeal lo lhe Appellana Tribunal or the one applicalion lo lhe Central Govl. As lhe case
may be, is filled to avoid scriploria wo,k if excising Rs. 1 lakh fee oi Rs. l00l for each.

q{Rhtfua;qrqr{q efi4 }Frff.{lr. 1975 * n4s*-l * r{{R { fitel \'d Flrra:rrel fi cfr c{ Brtt{f, 6.50 sc-} aFI

Pfiqrds flFF At+-c dn d-ar urh,r I
One copy'ol application or O.l.O as the case may be. and lhe order of the adiudicaling aulhorty shall bear a courl fee stamp

ol Rs. 6.50 as presc bed under Schedule-l in lerms of lhe Courl Fee Act,1975, as amended.

*Fr rrfi. ii*q raqra {i.F (tr idr€{ 3r-ffiq ;qrqrfufi{or (fl* RE) fr-{Fr{e. 1982 * dFra !-d lrq TiaFri n,]rfri +l
€Esffia Fd a|i Fi'"r # 3lh ,tt r,re v6fta F+-{I rril tr /

Altention is also invited to the rules covering these and olher related mallers contained in the Cusloms, Excise and Service

Appellale Tribunal (Procedure) Rules, 1982.

5.n. lr{rff4 crftrfirs 4) 3r{rd rifu qir} t irtrrd ;qrr*, fiqa :,tt rfirar crdtlai e FaT. lr0-{rlfr Bin:i-q ad€rfc
www.cDec.qov.rn +r .!re 4+d F L
For the elaborate, detaited and latest provisions relating lo liling ol appeal to lhe higher appellale authorily. lhe appellant may

refer lo lhe Deparlmenlal webs(e www cbFc gov il
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:: ORDER IN APPEAL ::

The present appeals have been filed by Ml/s. tr/adhuli Refrigeration, G-

17, Aristo Complex, Waghwadi Road, Bhavnagar 364001 (hereinafter refened to as

"the appellant) against Order-in-Original No: O'l/AC/ST$U DIV/ 20'16-17 dated

28.04.2016 and 19/ Ac/sr$uDlvi2016-17 daled 22.03.2016 (hereinafter referred to

as the "the impugned orders") passed by the Assistant Commissioner, Service Tax

Division, Bhavnagar (hereinafter referred to as the "the adjudicating authority,).

2. The facts of the case are that the appellant were providing taxable

services under the category of "maintenance and Repair Services" and are

"authorized Service Center" oi Mls. Godrel & Boyce Mfg Co Ltd, Murnbai. The

appellant was denied the value based exemption as they were providing the services

under the Brand name. During the earlier appeal proceedings relating demand of

service tax for period from 2008-09 to 2012-13, the matter was remanded back to the

adjudicating authority for re-quantification of the actual demand which was decided

vide impugned order dated 22.03.2016 wherein service tax demand of Rs.33,g.tg/-

alongwith interest and penalties amounting to Rs.1 ,04,918/- under Section 78,

Section 77, and Late Fee under Section 70 were imposed by the adjudicating

authority. During the pendency of the appeal, a protective demand for period

pertaining to April, 2013 to Sep, 2014 was issued to the noticee which was decided

by the impugned order dated 28.04.20'16 wherein service tax demand of Rs.8,730/-

and penalty of Rs.46,530i- was imposed by the adjudicating authority.

3. Being aggrieved with the impugned order, the appeilant have preferred

the present appeals on the following grounds:-

(i) the service tax liability was assessed on gross amount of

reimbursement of traveling expense.

the service tax liability was assessed on reimbursement of labour

expenses which is collected from customers by providing non-

branded services

Labour expenses is eligible for basic exemption threshold limit

( ii)

I

g

(iii)

Page 3 of 6



)'..

Appeal No. V2l86 & 87iBVR/2016

4. The personal hearing in the matter was held on 08.03.2016, which was

attended by shri Himanshu D Halvadiya, Partner and Shri Mehul V vora, chartered

accountants on behalf of the appellants. Learned cA re-iterated the Grounds of

appeal and submitted that freight charges should be taken only on Branded services

and not on exempted category.

5.1 They also submitted written submission during the personal hearing

wherein it is contended that they were not permitted to utilize trade or brand name by

Godrej Company; that issue regarding levy of service tax on value of services

provided by them to Godrej Customers and non Godrej Customers is decided by the

order in appeal wherein benefit of exemption of thresh hold limit for non Godrej

customers is to be given; that the adjudicating authority in both the order it is decided

to levy service tax on "value of Re-imbursement of freight charges" and they

preferred appeal against levy of service on such re-imbursement; that no service tax

should be levied on re-imbursement of freight expenditure or if it is to be levied then it

should be levied after giving the benefit of basic exemption limit.

5.2 They further submitted that their annual gross re-imbursement of freight

expenses comprises of two parts i.e. freight charges collected from the customers of

Godrej and that of from non-company customers; that they relied upon case laws in

respect of E.V Mathai & Sons, reported at 2008(003) STR 0'1 '16(Tri-Bang) and in

respect of Mis. Bhagyanagar Services reported at 2006(004) STR 0022(tri Bang);

that they have provided the details to the Deputy Commissioner, S Tax division

Bhavangar on 27 .11.2013.

6. I have gone through the impugned order, appeal memorandum and

submissions made during the personal hearing. I observe that the appellant has

disputed the levy of service tax on Freight charges recovered from the customers

while providing the taxable services by treating it as reimbursement and also labour

expenses collected from non branded services.

7. I find that while raising their contentions, appellant has not challenged the

findings of the adjudicating authority or countered with any argument. Perusal of the

impugned order reveals that the adjudicating authority has recorded the findings in

the following manner.

4

(r,
LIq
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"14. lfind that an agreement dated 01.10.2006 has been entered between the

sald Notlcee and the said company wherein the said company ',Godrej" has

appointed the said Noticee as its Authorized Service provider for the purpose of
holding an inventory of spare pafts and service units and rendering repairs and

after sa/es service on behalf of the company in respect of the company's
products on conditions contained therein and subject to the procedures as laid

down by the company from time to time. The afiicle-4, ctause 4.3 (d) of the said

agreement inter-alia. st/pulates that, "in case the product can not be repaired at

the customer's premises. the Authorized Service provider sha arrange to

transpotl the product, at its own cost if under warranty. to the sevice station for

carrying out the necessary repairs as promp y as posslb/e However. if the
product is not under warranty obligation. the Authorized Service provider may

collect payment from the customers fowards transpotl and repair. For any re_

failure within 12 months, of such repat, the transpoft and repair cost shall be

borne by the Authorised seNice provider.

15. From the said clause. it transptes that. the company has casted the

responsibility of transpotl of the product to the service station. on the Authorizes

Sevice Provider. The authorized service provider has to arrange fro

transpoftation of the product at its own cost if under warranty and may collect the
payment from customers towards transpoft and repaid incase of non warranty

No where in the said agreement. there is any clause for reimbursement of such

transpoft expenses by the company to the Noticee. The Noticee faited to produce

any documentary evidence so as to eslab/lsh that. they have been reimbursed by
the company only such amount as had been paid by them to the third pafty i.e.

transpofter in the present case".

From the above, findings it transpires that the adjudicating authority has

discussed the matter in light of the agreement and also arrived at a conclusion

that exclusion of expenses was not allowable in terms of Rule 5of servrce Tax

(determination of Value) Rules, 2006. I also find that there is no evidence

before me to suggest that the appellant has acted as pure agent to claim the

exclusion from the value for the purpose of assessment of service tax.

Similarly, labour charges and freight services collected from the customers are

part and parcel of the consideration received towards the taxable services

provided by them which can not be attributed to the reimbursement of

expenses. lt is but obvious that there will be expenses in provision of taxable

services which is not available for exclusion unless provided in the law as is
the case of abatement in various categories. I also observe that the appellant

has advanced the plea that the labour expenses are eligible for basic

exemption limit. But they failed to explain how labour expenses can be

g
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considered in isolation from the value of the services and how the adjudicating

authority has erred when all the calculations are before them. A bare line of

plea without any evidence or logical argument is of no use to sustain the

appeal. Thus, ldo not find any merit in the arguments advanced by the

appellant.

B ln view of the above discussion I do not find merit in both the

appeals and hence I uphold the impugned orders and appeals are rejected.

9 3rffid-dRr d fr rr$ 3rffi s.r Fqcrr ic{tf,ddfiS t l+-qr

srdrtl

o

9.

terms

The appeal filed by the appellant stands disposed off in above

)

-]nd
(rrrr eFFT)

ry(3I+dq-lll)

By R.P.A.D
To,

M/s. Madhuli Refrigeration,

G-17,
Aristo Complex,
Waghwadi Road,
Bhavnagar 364001

ffi a-"a-e tffierm
fr-sb ,

sfled +ffi+s
drqHr$ {tE
STIFTJR

Copy to :

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise & Service Tax, Bhavnagar.
3. The Assistant Commissioner, Service Tax Division, Bhavnagar
4. The Dy. / Assistant Commissioner (Sys.), Central Excise, H. Q., Bhavnagar
5. The Superintendent, Service Tax City Range, Bhavnagar.
6. PA to Commissioner (Appeals- lll), Central Excise, Ahmedabad.
7. Guard File.
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