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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham

frasal ufaadr & 1% ud 9ar / Name & Address of the Appellant/ Respondent :-

M/s. Madhuli Refrigeration, G-17, Aristo Complex, Waghawadi Road, Bhavnagar - 364
001
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies to:-
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The spectal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matlers relating o classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at 0-20, New Mental Hospital
Compound, Meghani Nagar, Ahmedabad: 380016, in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appeliate Tribunal Shall be filed in quadruplicate
in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/~ where the amount
of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax &
interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of
the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. /
Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal
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For an appeal {o be filed before the CES
TAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under Section 83 of the
Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where
duty or duty and penalty are in dispute, or penally, where penalty alone is in dispute, provided the amount of pre-deposit
payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded” shall include :

(i) amount determined under Section 11 D:
(ii) amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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Revision application to Government of India:
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A revision application lies 1o the Under Secretary, o the Government of India, Revision Application Unit, Ministry of Finance,
Depariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso 1o sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one

warehouse o another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory ouiside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export 1o Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed lo be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlIO and Order-In-Appeal It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appTication shall be accompanied by a fee of Rs. 200/- where the amount invelved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

FurEeif FurET e WREEE, 1975, F Al F OGN T 3Ry @ weE ey & oufd or Bl 6.50 w9 &
FaraTEd ek iR AT g AR/

One copy of application or 0.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act 1875, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating lo filing of appeal to the higher appellate authority. the appellant may
refer to the Departmental website www.chec.gov.in
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:: ORDER IN APPEAL ::

The present appeals have been filed by M/s. Madhuli Refrigeration, G-
17, Aristo Complex, Waghwadi Road, Bhavnagar 364001 (hereinafter referred to as
‘the appellant”) against Order-in-Original No: 01/AC/STAX/ DIV/ 2016-17 dated
28.04.2016 and 19/ AC/STAX/DIV/2016-17 dated 22.03.2016 (hereinafter referred to
as the “the impugned orders”) passed by the Assistant Commissioner, Service Tax

Division, Bhavnagar (hereinafter referred to as the “the adjudicating authority”).

2. The facts of the case are that the appellant were providing taxable
services under the category of “maintenance and Repair Services” and are
“authorized Service Center’ of M/s. Godrej & Boyce Mfg Co Ltd, Mumbai. The
appellant was denied the value based exemption as they were providing the services
under the Brand name. During the earlier appeal proceedings relating demand of
service tax for period from 2008-09 to 2012-13, the matter was remanded back to the
adjudicating authority for re-quantification of the actual demand which was decided
vide impugned order dated 22.03.2016 wherein service tax demand of Rs.33,918/-
alongwith interest and penalties amounting to Rs.1,04,918/- under Section 78,
Section 77, and Late Fee under Section 70 were imposed by the adjudicating
authority. During the pendency of the appeal, a protective demand for period
pertaining to April, 2013 to Sep, 2014 was issued to the noticee which was decided
by the impugned order dated 28.04.2016 wherein service tax demand of Rs.8,730/-
and penalty of Rs.46,530/- was imposed by the adjudicating authority.

3 Being aggrieved with the impugned order, the appellant have preferred

the present appeals on the following grounds:-

(i) the service tax liability was assessed on gross amount of
reimbursement of traveling expense.

(ii) the service tax liability was assessed on reimbursement of labour
expenses which is collected from customers by providing non-
branded services

(i) Labour expenses is eligible for basic exemption threshold limit

Page 3 of 6
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4. The personal hearing in the matter was held on 08.03.2016, which was
attended by Shri Himanshu D Halvadiya, Partner and Shri Mehul \VV Vora, Chartered
accountants on behalf of the appellants. Learned CA re-iterated the Grounds of
appeal and submitted that freight charges should be taken only on Branded Services

and not on exempted category.

5.1 They also submitted written submission during the personal hearing
wherein it is contended that they were not permitted to utilize trade or brand name by
Godrej Company; that issue regarding levy of service tax on value of services
provided by them to Godrej Customers and non Godrej Customers is decided by the
order in appeal wherein benefit of exemption of thresh hold limit for non Godrej
customers is to be given; that the adjudicating authority in both the order it is decided
to levy service tax on ‘value of Re-imbursement of freight charges” and they
preferred appeal against levy of service on such re-imbursement; that no service tax
should be levied on re-imbursement of freight expenditure or if it is to be levied then it

should be levied after giving the benefit of basic exemption limit.

52 They further submitted that their annual gross re-imbursement of freight
expenses comprises of two parts i.e. freight charges collected from the customers of
Godrej and that of from non-company customers: that they relied upon case laws in
respect of E.V. Mathai & Sons, reported at 2008(003) STR 0116(Tri-Bang) and in
respect of M/s. Bhagyanagar Services reported at 2006(004) STR 0022(tri Bang);
that they have provided the details to the Deputy Commissioner, S Tax division
Bhavangar on 27.11.2013.

6. | have gone through the impugned order, appeal memorandum and
submissions made during the personal hearing. | observe that the appellant has
disputed the levy of service tax on Freight charges recovered from the customers
while providing the taxable services by treating it as reimbursement and also labour

expenses collected from non branded services.

8 | find that while raising their contentions, appellant has not challenged the
findings of the adjudicating authority or countered with any argument. Perusal of the
impugned order reveals that the adjudicating authority has recorded the findings in

the following manner:

[\ /r‘:;_‘*
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“14. | find that an agreement dated 01.10.2006 has been entered between the
said Noticee and the said company wherein the said company ‘Godrej” has
appointed the said Noticee as its Authorized Service Provider for the purpose of
holding an inventory of spare parts and service units and rendering repairs and
after sales service on behalf of the company in respect of the company's
products on conditions contained therein and subject to the procedures as laid
down by the company from time to time. The article-4, clause 4.3 (d) of the said
agreement inter-alia, stipulates that, “in case the product can not be repaired at
the customer’'s premises, the Authorized Service Provider shall arrange to
transport the product, at its own cost if under warranty. to the service station for
carrying out the necessary repairs as promptly as possible. However. if the
product is not under warranty obligation, the Authorized Service Provider may
collect payment from the customers towards transport and repair. For any re-
failure within 12 months, of such repair, the transport and repair cost shall be
borne by the Authorised service provider.

15. From the said clause, it transpires that, the company has casted the
responsibility of transport of the product to the service station, on the Authorizes
Service Provider. The authorized service provider has to arrange fro
transportation of the product at its own cost if under warranty and may collect the
payment from customers towards transport and repaid incase of non warranty.
No where in the said agreement, there is any clause for reimbursement of such
transport expenses by the company to the Noticee. The Noticee failed to produce
any documentary evidence so as to establish that, they have been reimbursed by
the company only such amount as had been paid by them to the third party ie.
fransporter in the present case”.

From the above, findings it transpires that the adjudicating authority has
discussed the matter in light of the agreement and also arrived at a conclusion
that exclusion of expenses was not allowable in terms of Rule 50f Service Tax
(determination of Value) Rules, 2006. | also find that there is no evidence
before me to suggest that the appellant has acted as pure agent to claim the
exclusion from the value for the purpose of assessment of service tax.
Similarly, labour charges and freight services collected from the customers are
part and parcel of the consideration received towards the taxable services
provided by them which can not be attributed to the reimbursement of
expenses. It is but obvious that there will be expenses in provision of taxable
services which is not available for exclusion unless provided in the law as is
the case of abatement in various categories. | also observe that the appellant
has advanced the plea that the labour expenses are eligible for basic
exemption limit. But they failed to explain how labour expenses can be

f’
g

Page 5 of 6



Appeal No: V2/86 & 87/BVR/2016
6

considered in isolation from the value of the services and how the adjudicating
authority has erred when all the calculations are before them. A bare line of
plea without any evidence or logical argument is of no use to sustain the
appeal. Thus, | do not find any merit in the arguments advanced by the

appellant.

8 In view of the above discussion | do not find merit in both the

appeals and hence | uphold the impugned orders and appeals are rejected.

9 3Tl GaRT &of &1 375 37T & ATeRT IRea als & fFar
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9. The appeal filed by the appellant stands disposed off in above
terms.
al /
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By R.P.AD.
To, - R
| |
' Mis. Madhuli Refrigeration, A T DR j
| G-17, -2 |
| Aristo Complex, o
. Waghwadi Road, HREST Plrceierd
- Bhavnagar 364001 JEEEr A8 i
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AR _ _!
Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise & Service Tax, Bhavnagar.
3. The Assistant Commissioner, Service Tax Division, Bhavnagar
4. The Dy. / Assistant Commissioner (Sys.), Central Excise, H. Q., Bhavnagar
5. The Superintendent, Service Tax City Range, Bhavnagar.
6. PA to Commissioner (Appeals- Ill), Central Excise, Ahmedabad.
7. Guard File.
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