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3{q{ lng{d/ F.ryd 3nf{A/ 3c .Iq+d/ {rdrq-fi 3lry{d, Adq ]-aqK Ta6/ i-flfl, {t{+ia / ;.rFdrR i zritfitffil aaRI 3q{Rfud Arfr {d
3n*r t qG-n: /
Arising out of above mentioned OIO issued by Addilional/JoinuDeputy/Assistant Commissioner, Cenlral Excise I Service Tax,

Rajkot / Jamnagar I Gandhidham -

3f+df6.d/ cffi 6I arq w .rdr / Name & Address of the Appellanu Respondent :-

Mls. Mahadev Ship Breaking P. Ltd., Plot No. 134, Ship Breaking Yard,, Sosiya./

Alang, Dist : Bhavnagar

a{ ]rrelr(J{ff ) + eqfud 66 .qFd ffifuf, flfr$ * J-r.q€ crfu6rri / qrfufi.ur + w{er 3rO arfi 6{ s{dr tl/
Any person aggrieved by lhis Order-in-Appeal may frle an ;ppeal lo lhe app.opriale authorily in the following way.

*qr sl.6 ,&;ftq rFrI{ rlFl (.q saF{ lrffiq arqrft-f{ur t cfd 3{frd, ln*q r.qE ?16 lrfufr{E ,1944 €r rrRr 358 + siarfd
r.q E:d yfufiqE. 1994" ff.rr{r 86 + 3flJrd ffifud T4F 6r ir sFS i t/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Sectjon 358 of CEA, 1944 / Under Section 86 of the Finance
Acl, 1994 an appeal lies lo:-

{ri-+Tur tcqr{4 t sEFla flxn- alird frqr eF6, s;fi,- raqre;r qEF r.E SaI6l vffic .qraftflq & hrE q6, {a ."ri+ i 2,
nr. +. c{8, d+ e-fr,6r Sr qrff fds r/

The speiial bench of Cusloms, Excrse & Service Tax Appellale Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all
mallers relaling lo classificalion and valualion

fq-rira qffid t{a) a {dN J(r J{rdi + fflEr ?rc €ifi jrffi ffqr er6. +dtq racre rITa I'E tsr+T j{Hrq;qrq,fu-6{sr tffit 6r
cft'{ff s\-ffq df56r. 3t.20. q d;.d dt'q-d +EqE .ffi rrR. 3i-Fffra-3800]6. +i sl irfr ,rft! u
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) al O-20, New Mental Hospital
Compound, Meghani Nagar, Ahmedabad: 380016, in case of appeals other lhan as mentioned in para- 1(a) above

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to lhe Appellate Tribunal Shall be filed in quadruplicate
in Form S.T.5 as prescribed under Rule 9(1) of lhe Service Tax Rules, 1994, and Shall be accompanied by a copy of lhe order
appealed against (one of which shall be cenified copy) and should be accompanied by a fees of Rs- 10001 where the amount
of service iax & inleresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/' where the amounl of service iax E
interesl demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,0001 where the amounl of
servace lax 8 interest demanded & penalty levied rs more than fifty Lakhs rupees, an the form of crosseal bank draft in favour of
the Assislanl Regist.ar of the bench of nominaled Public Sector Bank o{ the place where lhe bench of Tribunat is siluated. /
Applicalion made for granl of stay shall be accompanied by a fee of Rs.500/.

$fidiq -qrqrfufiq n Fffx1 rrdtf, r{{d 6.i t ttq #fiq r.Tr4 rfq (nff-d) ffi, 2001, A ft{fl 6 + narfd ftrift-d fuq id
c.I{EA36T R efiql f, e.i ffiqr aiir qrfiq rg r d rE$ fiff-(.fi qia * srq, ra rsre el6 6r nin.;qra 6 aizr yir a41qr
rrq a-alar. xcq 5 drs qr rsa 6q, 5 aTEr sc\r qr 50 rs Ecrr FF J{irifl 50 drs 1q(, t 3{fir6 A .tl 6{er: 't,000i. trqq, 5,000i-
Fcq ir--dr 10,000/- 5qq 6r hqifid .rfi ?ra, Sl cF fl.Ird att fi'tfrfrf, ?li6 6r errrala. Edfua ygr&q -qrqlt]-rrq #t rror *,
sdrqfi {G-€R +' arfi d ffi sff sdi}ffi-efi + d-6 Eqrrr irtt tsrf4-d f6 ilFd r+rc-fuqr qrar qf6q t riiift-d grE 6r :rrd|i, d6
6Ls a[qr i iirdr qfdc a6i ffid ]ffiq -qlllrfu{ur 6r rirsr Rrd t I Trrrrf, 3ntn (€- rfifo + fi( 3rrt(d-qr *, -spJ 

5oo/-
wq 6r faqift-d 9rE6 dEr 6adr 8FII t/

The appeal io the Appellate Tribunal shall be filed in quadrupl,cale in form EA 3 I as prescribed under Rule 6 o{ Cenlral Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at leasl should be accompanied by a fee of Rs. 1,0001
Rs.50001, Rs.10,000/ where amount of duly demand/interest/penalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respeclively in the form of crossed bank d.aft in lavour of Assl. Regislrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is silualed. Application
made for grant of stay shall be accompanied by a fee of Rs. 500^.

3rffiq alqrFiF{sr * {qqr rq-d, Ead $fuF-fl{, 1994 4I rrRr 86(1) t liaJl-d t-fi6{ lM, 1994, 6 f}q{ 9111 6 df,d ffrilffi
e-.rr s.T.-5 Ji aR sfui d fi ar {Aizfi G rs& ff:r G-s 3irerr + fure 3r+fr +r zrs d, J€fr cfi Errr it sdra +t (r#i t \.fi efr
[nrFrd 6tfr afdq) 3it{ {rji t rq t d{ \.6 vfi + sF, sdr nqm{ +I xia .rqrq 6r airr }t{ darqr zrqr njar. rcq 5 drs qr
5{rS 6{, 5 drq {q\r cI 50 s {c\r fi 3rqtfl 50 dr6 5c\. * gfilq t ai rqrr: 1,OOOi- {qll, 5,000/- Tcrt :rto tO,OOOl- rri +t
ffEIlfta ar rr*r 6T cfr dara .rtr Frqtfud ?tc{ {r }p]ird, dEfod 3rfrdl{ -qrqrfufi{sr Er rnsr + s6I{6 rF-rax t arq t ififf
:fi arlG;rs dh + r+ cfl "nt ffi+a f+ frrc esm'C.ql "trr "rf6c 

r ffina flrt fl rr-Jrfld. d-fi Ar rg msr * arar .nftc fr6r
niiftl* rfr&q ;qmftsivr fi rnor Rra t r eFri :nhr (€| ln$ t Rq Jrtfr;-q{ + drq soor- rc(, Fulft-a r'ra qqr s,{dr
6tn ti
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{i)

(ii)

(c)

ffad sFftq-r1 1994 6r ltrrr 86 A 3q-rrRi,3rl (2) !-d l2A) *, nand.J fi ?rff lrfff, d-qra,{ 1;;]-1rrqra., 1994, + ftun 9(2) q{
9{2A) }- ;IFa F'.6fra cq S.l-l, fr i'r F&,fi E ,q} mrr rII{r }n-fir r;qz,F+ Frr-d- y.zrrr (yfp). a-dr,, 3;{.rd ?tr+
edrrr q- tne, Sr sP_ai srri ai (TfiC C rrn qF E-FrF.c dA ,ftr) f-, .yrqqi can- r5ro*- yro+= *.r :"ro.a -jau
r.qr{ giF/ +ci6{, +'t sq-&q ;iq1q.Ifq-6{Er s} }r}.a -J {l} *r A{$ t} ali Ji*; e off Ut on, ,, fara o,A;tt'r I
The appeal under sub section (2) and (2A) of lhe section 86 the Finance Act 1994. shatl be filed in For ST7 as prescribed
under Rule I (2) & 9(2A) ol lhe Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner Cenlral Excise (Appeals) (one of which shall be a cedified copy) and copy of the order
passed by the Commissioner aulhorizing the Assislant Commissioner or Deputy Commissioner of Centrai Excise/ Service Tax
lo tile the appeai belore the Appellate Tribtlnat.

+Flgrc+. ffia t;q,? eI;E ri ;dlf, Jff!- srtua{vr rF-r> t ). q9 tr$.m. } fl,ri , ii-&q ,.qz ?|F rrfu?rs 1944 +
trr{I 35Ic + )iF+d 3ts ffio qtufi{s 1994 ff rrm 83 a }rd#r ddr' at !{t Er1 & rrtt. #:.2e, f qF rtr1,
qrfud{rr n }{re qri sro f?ql{ T6/i-qr F{ fii4 * 10 cFrla (10o/o), {d F.rr r'd dfli-dr ffia t, q aetar, Bd +-{d rrlar
ffi fr, +r ,r4irra fr4r arc. q?rJ'F+ fs rmr * 3i-ria qrr q jr* #A 3rqfsd fq ;f* ffi 
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i-Aq rflre rl.a G d-er+r & iHrT 'at"r fu\, av rra" i E-:a aii-€ t(D rnx 11 A + +f,rfd l6rl
(ii) ffis Frn ffr ff rr5 rira ff*
(ii0 ffi. sr herFIdS * Hqq 6 * liari-d aq 16s
- Erd rr-r ffi 9s rrm * mura Hrr ({i. 2) JitufirF 2014 * 3nix{ n-T6 Ed.nffiq crM + {aer A-qrF.tsd.
Frrr rS pri 3r$d 6t dr"l a-el Flnii

Eor an appeal to be filed before the CES
TAT, under Seclion 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under Seclion 83 of the
Finance Act. 1994. an appeal against lhis order shall lie before lhe Tribunal on payment of 10% of the duty demanded where
duty or duly and penaltY are !n dispule, or penalty, where penally alone is in dispute, provided the amounl of pre-deposit
payable wolld be subjecl lo a ceiling oI Rs. 10 Crores,

Under Cenlral Excise and SeNice Tax, 'Duty Demanded" shatt include :

(i) amount delermined under Section 11 Dt

{ii) amount of erroneous Cenvat Credil taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

_ provided furlher thal lhe provisions of this Seclion shall nol apply lo the stay applicalion and appeals pending before
3ny aorellale authorily prior Io the commencement of the Finance {No.2) Aci, 2014.

nrca rtan +l Trn$ur w*ai :

R6vislon applicalion lo Government of lndia:
fF J.tI f' r.dnerF q]A"*I ffiafu, ssal r, ffiJ, ra-rd ri-e ]l' fuF, 1994 ft r,r{l 35LL a.crET sr-F * JFra ]'ar
,lfr--d. $Ti pinrr q Perq lrre-a #. E',-a pr+ ryra 'ii.r ;1111 q=r :Ir'e/ Eo $ra qre 7,r"i at a-A-lrOOOl "'fr.qT flar qrfFqt / "
A revision applicalion lies lo the Under Secretary. to the Government of lndia, Revision Application Unil, Minislry of Finance,
Departmenl of Revenue. 4lh Floor. Jeevan Deep Building Parlianrenl SIreel, New Delhi-110001, under Seclion 35EE of !he
CEA 1944 in respecl of lhe tollowing case, governed by firsi proviso lo sub-section (1) oI Section 35 ibid:

,A Fd + l+-dr {nF'ra A rrrr} fl. r'ei f,rE]a Bifr'rri sl G=S slElra i rrsrr rIE fi crr4zrd * dt[a ,r Eis,l F F.rE"fi r.
tu-r Fa-trr(.s,.fr-,rF C (,r' iE-T 7rF q-rrr,rp J, C'rra urMr$ {rF,q.ps(o: A &rd & crFF,r } AfiF furt *InEri sl
F+ lr$T aF t ,rfti * +Tra + Frri iu
ln case of 5ny loss of q"oods, where lhe loss occurs in lransit fro a faclory lo a warehouse or to another faclory or trom one
warehouse lo anolher during lhe course of processing of lhe goods in a warehouse or in slorage whether in a factory or in a

(il

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

H,Irq i arfl li$ rr"g + t)-r +i A-qh fr {t srd + EFrflIu i qir{d Fii FrE c{ sft 45 n;Aq l r< eI6 * s. (ft-t)+
Frri ,, .i) ,'rad *' rEr larll rut ,l ai +r tu1-d *r ?rS tt /
ln case of rebate of duty of excise on goods exporled to any counlry or lerritory oulside lndia of on excisable malerial used rn
lhe manufacture of lhe goods which are exporled lo any counlry or leffilory outside lndia.

qfr saqra rlF6 aT elrrda i6!. trar find * dr6{, icl qr tfla s} srd fua ft-fl ,rqr tl /
ln case of'goods eiported oufside lndia expon lo Nepal o; Bhutan, wilhout payment of du1y.

rff+trj 
',i{ld 

I l;qrca sFn & errrarF + ?" 3t Eqa i-td Tq 'rt}?rF E?i T{t 8A;r s?rrrat ;, -IFd Fr;, A .t r l{h rd
irhr n:nA+a rrq-ar *'rarr Ai rOeq" {a 2i tgcg # tr',- roq } rd1! h-rr E + .'.fiE }r:rd rprqiBtu q} a'ea i
q,ft-a PsE ,rt *ri
Credil ol any duty allowed to be utilized lowards payment of excise dury on final products under lhe provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or afler, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

3cli€d 3nfi 8r d cn-4i crd {iqr EA 8 }, nt fr #fiq r;qlrd ?lF4 (sfr-fl hrF.{&. 2001, t fifq' I t nTrt. GfifA6. t,
flsriT*{inqur+3ar6t3i--.tdSrw*qftr.tjq{l-+aJrri6e"fiEr,'{;{lnierE3rfrdjna?I6rdcfaqi{idrdSlrrfrafttt tnr & #fiq riqI{ elF6 3rfifi{f, 1944*Trnr 35EE + TFF FEffrd ?rF fi 3Grrr,ft * qls'q *a'kq{1R-6 fi cfa
riaa *r sr* Tftr'r / "
The above applic;ton shall be made in duplicale in Form No. EA-8 as specified under Rule, I of Cenlral Excise (Appeals)
Rules, 2001 within 3 months from lhe date on which lhe order soughl io be appealed againsl is communicated and shall be
accompanied by two copies each oI the OIO and Order-ln Appeal. ll should also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA. 1944. unde. [,la]or Head of Accounl.

qa$ercr 3rrld;d e; sFr ffifua Frutffa ?r.F & l|4r{rft ff arff Elfi-q r

*6; t-a"+ r+a (fi d]s FTi rir rFS FF ft a .qt zooi- sr Trrard Bqr on' :itr qfi {iEra !:6ff (.q drE, Fqt A ;qEr Ea- d
5qi looo -/ Fr 

'I?rar4 
f+-qr sr\r I

The revision appXcation shall be accompanied by a fee of Rs.200l where the amounl involved in Rupees One Lac or less
and Rs. 1000/- where lhe amounl involved is more than Rupees One Lac.

"Q fl l{rerr i ar! ,l ne?n 6r FFrit ; .t r,++ q. l-eer r fF ?,.4 ELI4?I;L fq -f{a a4 P'€_sr rrFr zrfla, l€ crq d,

d)-e , ,s fi Fd-@' q$ 6., t ffii a ftE ,:nBrF uhq ,"rftal- r.* r*ra r, *ffo *r, *r re rlca *qr ,rar r t i
ln cise, il rhe order covers various numbers ol order in Original, fee for each O.l.O. should be paid in the aforesaid manner,
not withstandinq the facl thal lhe one appeal to lhe Appellanl Tribunal or the one applicalion lo lhe Central Govl. As the case
may be. is fil,ed lo avoid scriptoria work if excising Rs 1 lakh fee ol Rs 100^ for each.

qrnsrili-a F{rqmq fli6 lrfuF-qF. 1975, * lrdsitr-l n rqxrr qfr :nirr c.i +,raa 3Jrhr fi {fa c{ h?ifla 6.50 Tq} 6r
araranr !rF:F ftB-a d,r Bt-dr 1;('t /
One copy"of applicarion or O.l.O as lhe case may be, and the order of lhe adjudicaling authorily shall bear a courl lee slamp
of Rs. 6.50 as prescribed under Schedule I in lerms of the Court Fee Act,1975, as amended

rtF ?Frs, taq j.ard IF6 'rd sd.6r xff'Il aprirrrq r*r,i EQ) 1i;lTJIrd{I 1982 p aiira rd ]ra ridfirF rrT st
sffia' F{f ari M s f, !f, tn'a i{Itc{'a E-r .rd p r /
Aleniion is also inviled 10 the rules covering these and other relaled malters conlained in lhe Cusloms, Excise and Service
Appellale Tribunal (Procedure) Rules. 1982

ra yffiq erffi +] 31ff arfu 6d t {iiifra aqrc-6. .r}€dd $R ;rff-{frJI cr{qdi * 1t('. 3{nPf fun7frq aq€l.a
ww*.iuec gor.in +i -€ rfi$ t I I '
For the etaborate, delaited and latesl provisions relaling lo tilinq ol appeal Io the higher appellate authorily. the appellant may
reler lo lhp Depanre'rlal websrle www (ber oo/ i1

(G)
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::ORDER IN APPEAL::

The present appeal has been filed by M/s. Mahadev Ship Breakers Pvt.

Ltd., Plot No. 134, Ship Breaking Yard, Alang, Dist. Bhavnagar (hereinafter refened to

as "the appellant") against Order-in-Original No: 36/AC/Rural/BVR/RR/2 015-16 dated

06.02.2016 (hereinafter referred to as the "the impugned order") passed by the

Assistant Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter

referred to as the "the adjudicating authority").

2.1 The facts of the case are that the appellant was engaged in the activity of

manufacturing of goods and materials obtained by breaking up of ships, boats and other

floating structures falling under the chapter heading 8908 to the First Schedule of the

Central Excise Tariff Act, 1985. During the course of audit for the period from March-

2014 to Feb - 2015, it was revealed that the appellant had cleared the goods, "PVC

Scrap", "Rubber wastage" and "other scrap", from the old ships without payment of

Central Excise duty under non-excisable invoices, by treating them as 'non-excisable

goods'.

2.2. The appellant was issued a Show Cause Notice No. Vl/8(A)-326lEA-

2000/AG-A/2014-15 dated '14.10.20158, which was adjudicated vide the impugned

order under which the adjudicating authority had confirmed Central Excise duty

amounting to Rs. 3,81 ,994/- under Section 114 (4) of the Central Excise Act, 1944

(hereinafter referred to as 'the Act') alongwith the interest thereon under Section 1'1AA

of the Act and penalty under Sections 11AC of the Act.

3. Being aggrieved with the impugned order, the appellant has preferred the

present appeal contending interalia that:

(i) The impugned order is not proper, just and also not in accordance with the

provisions of the CETA as well as exctse law. The audit objection so raised is nothing

but a matter of interpretation of statutory provision as already laid down during the year

1985-86 by the Govt. in the CETA.

(ii) The Note No. I of Section-XV clearly lays down and specifically explains as to

which goods and materials generally obtained, recovered, derived or generated during

the ship breaking activities are considered to be within the ambit of definition of

3
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"manufacture" to decide the excisable goods and chargeability of excise duty on it in

ship breaking industry. lt is undisputed fact that the said Section XV contains and

covers chapter 72 to 83 (Base metal and articles of base metal) only of CETA and

therefore the question of levy and collection of excise duty by virtue of above section

note 09 is restricted and applicable only to the goods and materials as generated or

obtained during ship breaking activities and falls within chapter 72 to 83 only and rest of

the goods and materials generated, obtained and recovered during ship breaking

activtties do not fall within the definition of manufacture and thereby do not fall within the

excise net and thereby there is no question to levy of excise duty on it.

(iii) so far so many audit parties including GERA audit party have visited the

appellant's plot in past and inspected the statutory as well as private records of the unit

but no such unfounded and unlaMul audit objection was raised so far. Therefore, the

audit objection so raised in the above audit report has no support of law and the

impugned order which is fully based on it is simultaneously liable to be dropped for sake

of maintaining sanctity of the statute.

(iv) lt is clarified that the subject disputed scrap items/materials were never

manufactured or produced by the appellant on board of the vessel by adopting any

process of its manufacture. Similarly no inputs to manufacture said scrap were procured

and utilized by the appellant then how the department considers the item as

manufactured by the appellant. ln fact said scrap materials were lying on board of

vessels at work shop and different places which the appellant had simply collected and

then down loaded on the registered premises/plot to put it for display for subsequent

sale purpose to scrap dealers. According to the words & phrases the meaning of word

"production" has been defined as "production of a commodity would mean bringing into

existence a new commodity which can be brought to the market for being bought and

sold having a different name, character and use."

(v) The respondent authority has wrongly applied the extended period of 05 years in

the SCN just to give a colour to the subject SCN/OIO as well as for his justification for

recovery of excise duty at any cost from the appellant. The impugned order is absolutely

lacking and does not support with the vital and paramount ingredients to invoke

extended period. There is plethora of judgment wherein it has been stated that the SCN

is a basic foundation of legal dispute and it should be issued with full descriptive as well

as in lawful manner covering all points of dispute in neat and clean manner. The

appellant vehemently express their displeasure for invoking larger period in the SCN

n,
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when there is no elements of fraud, misstatement, collusion and suppression of facts

are present in the entire transaction. Further, as per the precinct of law before invoking

extended or larger period or any penal action upon a companykegistered unit or a

person, the establishment of mens-rea, malafide intention and deliberate defiance of

law to defraud Govt. revenue should be present in a case which qualify and justify for

such action of the authority concerned. The appellant relied on CBEC Circular No. 5/92-

cX.4 dated 13.10.92 wherein the Board has clearly stated that such attitude of the

departmental officers would only increase fruitless adjudication with the gamut of

appeals and reviews, inflation of outstanding figures and harassment to the bonafide

assessee. lt was further clarified that mere non-declaration or wrongful declaration of

goods sold is not a sufficient and debatable cause and ground for invoking larger period

but a positive mis-declaration with intention of evasion of excise duty is absolutely

necessary as per decision of Hon'ble supreme court in the case of Padmini Products

and chemphar Drugs. The appellant also drew attention towards CBEC Circular No.

312t28tg7-cx. dated 22.04.97 and No. 268t102196-CX dated 14.11.96 which also

provides guideline and necessary instruction to the field staff for uniformity in issuance

of scN. The impugned order has been issued against the norms and principles as laid

down by the CBEC under the above referred circulars therefore the adjudicating

authority has grossly transgressed or violated the norms and orders/instructions/circular

issued by the cBEC. The appellant relied on following case-laws in this regard.

. Arviva lndustries (l) Ltd - 2007 (209\ ELT 5 (SC)

o Alpanil lndustries - 1999 (113) ELT 3'17 (Tri -Mum )

. Apollo Tyres Ltd. - 1999 (108) ELf 247 (Tri -Mum )

o Shree Arun Packaging Corpn. - 1997 (94) ELT 195 (Tri -Del )

(vi) The CBEC Cir. No.345/61/97-CX dated 23.10.1997 clearly clarifies that as to

which goods and materials recovered during the course of ship breaking is/are

considered to be falls within the ambit or net of excisable goods. ln other words, clearly

throw a light that the goods and materials recovered during breaking activities of a

vessel which are outside the ambit of Section XV of the Schedule to the CETA are non-

excisable and thereby there is no question of recovery of excise duty on Such goods &

materials. ln the subject case the goods namely Rubber scrap, plastic scrap, glass

scrap/acrylic scrap, etc. recovered during breaking activities of a vessel and sold out in

as such form falls within the chapter heading No. 39153090, 40040000 and 700',l0090

of oETA as stated by the adjudicating authority at para 4 of the impugned order and

therefore the said chapter headings are clearly fall outside the ambit of section XV of

5
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the CETA. The appellant also relied on CBEC Circular No. 10141212016-CX dated

01.02.'16 recently issued which also at para 8 clearly clarifies the practice prevailing at

SBY Alang for classification of non-excisable goods. The Public Notice No. 01/20'10

issued by the Additional Commissioner of Central Excise, Bhavnagar wherein the

department has provided and enclosed a consolidated and an exhaustive list of

excisable items which are generally generated, obtained and recovered during the

course of dismantling of old, used and condemned vessels and other floating structures.

The disputed items of the present case are nowhere found listed or specified in the said

list and the said list consists from chapter no. 72 to 81 only.

4. The personal hearing in the matter was held on 25.04.2017 which was

attended by shri A.H. oza, consultant, on behalf of the appellant, who reiterated the

grounds of appeal.

5. I have gone through the impugned order, appeal memorandum and

submissions made during the personal hearing.

6. I observe that the dispute is regarding excisability or otherwise of the

impugned goods, i.e. Rubber scrap, plastic scrap, glass scrap/acrylic scrap, etc,

emerging from ship breaking activity, cleared as "non-excisable goods" by the appellant'

in context of Chapter XV of the schedule to the tariff. The overview of the statutory

provisions governing the matter is of utmost importance. Section XV of the first

schedule to the tariff covers'Base metals and articles of Base metals', i.e. chapters 72

to 83; Note 9 of that Chapter reads ''9. ln relation to the products of this Section, the

process of obtaining goods and materials by breaking up of ships, boats and other

floating structures shall amount to manuf acture." Further classification heading '8908 00

00" is for "vessels and other floating structures for breaking up".

7. Circular No.345/61/97-CX dated 23.10.97, is a clarificatory circular on

subject 'Reversal of Modvat credit on non-excisable items removed from the ship in the

process of ship breaking" wherein a view is conveyed that "..... the goods and mateials

recovered duing the course of ship breaking, which are outside the ambit of Section XV

of the Schedule to the Central Excise Taiff Acl 1985, are non-excisable qoods as there

6

is no entrv in the Ta riff which describes the act of obtaininq these items as an activitv of

manufacture. Moreo ver, entire ship except shrp stores are classifiable under 8908 is an

input taking part in the activity of ship breaking under Rule 57A of the Central Excise

s
Rules, 1944."
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8. The classifications/chapter headings covering the impugned goods, viz.

Rubber scrap, plastic scrap, glass scrap/acrylic scrap, etc., as described by the

impugned order, falling under Central Excise Tariff Heading 39'15, 4004 and 7001 of the

first schedule to the Central Excise Tariff Act, 1985. Since the disputed goods are

outside the ambit of Section XV of Schedule to the Central Excise Tariff Act, 1985, the

said goods when emerged or recovered during breaking up of old and used ship, cannot

be treated as excisable goods in view of discussions held above. Therefore, the

impugned order confirming recovery of central excise duty on clearance of goods

alongwith interest and imposing penal action upon the appellant does not survive.

9. ln view of the above facts and circumstances, I set aside the impugned

order and allow the appeal filed by the appellant.

7
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The appeal filed by the appellant stands disposed off in above terms.

PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad
Guard File

,rnrA,{
(5rTr aFfi'T)

5qa6 1sfi6 - 1111

Bv R.P.A.D

To,
M/s. Mahadev Ship Breakers Pvt. Ltd.,
Plot No. 134,
Ship Breaking Yard, Alang,
Dist. Bhavnagar

Copv to:
1) The Chief Commissioner. Central Excise, Ahmedabad
2) The Commissioner, Central Excise, Bhavnagar.

The Assistant Commissioner, Central Excise, Rural Division, Bhavnagar
4 The Dy, / Asst. Commissioner (Sys.), H.Q., Bhavnagar - for uploading on website

The Superintendent, Central Excise, AR - l/ll, SBY Alang

J
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