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Arising out of above mentioned OIO issued by Additional/JoinU/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot [ Jamnagar / Gandhidham -
T srfrasall ufaarl &1 a7 U9 9ar / Name & Address of the Appellant/ Respondent :-
M/s. Mahadev Ship Breaking P. Ltd., PlotNo. 134, Ship Breaking Yard,, Sosiya/
Alang, Dist : Bhavnagar
g FEA(IT) § cafts w3 cafre Wefafaa ai & sogsg it | wftee & @t o ey & Ha g/
Any person aggrieved by this Order-in-Appeal may file an appeai to the appropriate autharity in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeal lies to:-
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The specnal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
maiters relating to classification and valuation
{ii) IqUFd 9fTedE 1(a) # @d1v a0 HoTEl & womEr 99 Wl e W ek, A Feuie o U9 darRl Fdd rarieer (freee) &
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To the West regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at 0-20, New Mental Hospital
Compound, Meghani Nagar. Ahmedabad: 380016, in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellale Tribunal shall be filed in quadruplicate in form EA-3 [ as prescribed under Rule 6 of Ceniral Excise
{Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upte 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
piace where the bench of any nominated public seclor bank of the place where the bench of the Tribunal is situated, Application
made for grant of stay shall be accompanied by a fee of Rs. 500/ :
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tnbunal Shall be filed in quadruplicate
in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by @ copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount
of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax &
interest demanded & penally levied 1s more than five lakhs but nol exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penaity levied is more than fifty Lakhs rupees. in the form of crossed bank draft in favour of
the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. /
Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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The appeal under sub seclion (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as orescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1984 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CES
TAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under Section 83 of the
Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where
duty or duly and penalty are in dispute, or penalty, where penalty alone is in dispute. pravided the amount of pre-deposit
payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded" shall include :

(i} amaunt determined under Section 11 D;
] amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply 1o the stay application and appeals pending hefore
any appellate authority prior fo the commencement of the Finance (No.2) Act, 2014
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Revision application to Government of India:
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A revision application lies 1o the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance
Department of Revenus, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respecl of the following case, govemed by first provise to sub-section (1) of Section-35 ibid:
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In case of any loss of goods, where the loss occurs in transil from a factory to @ warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods expor!ed oulside India export to Nepal or Bhutan, without payment of duty,
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Credil of any duly allowed to be ulilized towards payment of excise duty on final products under the provisions of this Acl or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance {Mo.2} Act, 1998
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision app?lcatton shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O.10. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal lo the Appellant Tribunal or the one application to the Central Govl. As the case
may be, is filled to avoid scriptoria work if excising Rs. T lakh fee of Rs. 100/ for each.
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One copy 7 of application or 0.1.0. as the case may be, and the order of the adjudicating authority shail bear a courl fee stamp

of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act. 1975, as amended
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Attention is also invited to the rules covering these and other related matiers contained i the Customns, Excise and Service
Appellate Tribunal (Procedure} Rules, 1982
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may

refer to the Deparimental websile www.chec.gov.in
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:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. Mahadev Ship Breakers Pvt.
Ltd., Plot No. 134, Ship Breaking Yard, Alang, Dist. Bhavnagar (hereinafter referred to
as ‘the appellant’) against Order-in-Original No: 36/AC/Rural/BVR/RR/Z" 015-16 dated
06.02.2016 (hereinafter referred to as the “the impugned order’) passed by the
Assistant Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter
referred to as the “the adjudicating authority”).

2.1 The facts of the case are that the appellant was engaged in the activity of
manufacturing of goods and materials obtained by breaking up of ships, boats and other
floating structures falling under the chapter heading 8908 to the First Schedule of the
Central Excise Tariff Act, 1985. During the course of audit for the period from March-
2014 to Feb - 2015, it was revealed that the appellant had cleared the goods, “PVC
Scrap”, “Rubber wastage” and ‘other scrap’, from the old ships without payment of
Central Excise duty under non-excisable invoices, by treating them as ‘non-excisable

goods'.

2.2. The appellant was issued a Show Cause Notice No. VI/8(A)-326/EA-
2000/AG-A/2014-15 dated 14.10.20158, which was adjudicated vide the impugned
order under which the adjudicating authority had confirmed Central Excise duty
amounting to Rs. 3,81,994/- under Section 11A (4) of the Central Excise Act, 1944
(hereinafter referred to as ‘the Act') alongwith the interest thereon under Section 11AA
of the Act and penalty under Sections 11AC of the Act.

3. Being aggrieved with the impugned order, the appellant has preferred the

present appeal contending interalia that:

(i) The impugned order is not proper, just and also not in accordance with the
provisions of the CETA as well as excise law. The audit objection so raised is nothing
but a matter of interpretation of statutory provision as already laid down during the year
1985-86 by the Govt. in the CETA.

(i) The Note No. 9 of Section-XV clearly lays down and specifically explains as to
which goods and materials generally obtained, recovered, derived or generated during

the ship breaking activities are considered to be within the ambit of definition of
!
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“manufacture” to decide the excisable goods and chargeability of excise duty on it in
ship breaking industry. It is undisputed fact that the said Section XV contains and
covers chapter 72 to 83 (Base metal and articles of base metal) only of CETA and
therefore the question of levy and collection of excise duty by virtue of above section
note 09 is restricted and applicable only to the goods and materials as generated or
obtained during ship breaking activities and falls within chapter 72 to 83 only and rest of
the goods and materials generated, obtained and recovered during ship breaking
activities do not fall within the definition of manufacture and thereby do not fall within the

excise net and thereby there is no question to levy of excise duty on it.

(iiy So far so many audit parties including CERA audit party have visited the
appellant's plot in past and inspected the statutory as well as private records of the unit
but no such unfounded and unlawful audit objection was raised so far. Therefore, the
audit objection so raised in the above audit report has no support of law and the
impugned order which is fully based on it is simultaneously liable to be dropped for sake

of maintaining sanctity of the statute.

(iv) It is clarified that the subject disputed scrap items/materials were never
manufactured or produced by the appellant on board of the vessel by adopting any
process of its manufacture. Similarly no inputs to manufacture said scrap were procured
and utilized by the appellant then how the department considers the item as
manufactured by the appellant. In fact said scrap materials were lying on board of
vessels at work shop and different places which the appellant had simply collected and
then down loaded on the registered premises/plot to put it for display for subsequent
sale purpose to scrap dealers. According to the words & phrases the meaning of word
“production” has been defined as “production of a commodity would mean bringing into
existence a new commodity which can be brought to the market for being bought and

sold having a different name, character and use.”

(v)  The respondent authority has wrongly applied the extended period of 05 years in
the SCN just to give a colour to the subject SCN/OIO as well as for his justification for
recovery of excise duty at any cost from the appellant. The impugned order is absolutely
lacking and does not support with the vital and paramount ingredients to invoke
extended period. There is plethora of judgment wherein it has been stated that the SCN
is a basic foundation of legal dispute and it should be issued with full descriptive as well
as in lawful manner covering all points of dispute in neat and clean manner. The

appellant vehemently express their displeasure for invoking larger period in the SCN
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when there is no elements of fraud, misstatement, collusion and suppression of facts
are present in the entire transaction. Further, as per the precinct of law before invoking
extended or larger period or any penal action upon a company/registered unit or a
person, the establishment of mens-rea, malafide intention and deliberate defiance of
law to defraud Govt. revenue should be present in a case which qualify and justify for
such action of the authority concerned. The appellant relied on CBEC Circular No. 5/92-
CX 4 dated 13.10.92 wherein the Board has clearly stated that such attitude of the
departmental officers would only increase fruitless adjudication with the gamut of
appeals and reviews, inflation of outstanding figures and harassment to the bonafide
assessee. It was further clarified that mere non-declaration or wrongful declaration of
goods sold is not a sufficient and debatable cause and ground for invoking larger period
but a positive mis-declaration with intention of evasion of excise duty is absolutely
necessary as per decision of Hon'ble Supreme Court in the case of Padmini Products
and Chemphar Drugs. The appellant also drew attention towards CBEC Circular No.
312/28/97-CX. dated 220497 and No. 268/102/96-CX dated 14.11.96 which also
provides guideline and necessary instruction to the field staff for uniformity in issuance
of SCN. The impugned order has been issued against the norms and principles as laid
down by the CBEC under the above referred circulars therefore the adjudicating
authority has grossly transgressed or violated the norms and orders/instructions/circular

issued by the CBEC. The appellant relied on following case-laws in this regard.

e Arviva Industries (1) Ltd. — 2007 (209) ELT 5 (SC)

e Alpanil Industries — 1999 (113) ELT 317 (Tri.-Mum.)

e Apollo Tyres Ltd. — 1999 (108) ELT 247 (Tri.-Mum.)

e Shree Arun Packaging Corpn. — 1997 (94) ELT 195 (Tri.-Del.)

(vi  The CBEC Cir. No.345/61/97-CX dated 23.10.1997 clearly clarifies that as to
which goods and materials recovered during the course of ship breaking is/are
considered to be falls within the ambit or net of excisable goods. In other words, clearly
throw a light that the goods and materials recovered during breaking activities of a
vessel which are outside the ambit of Section XV of the Schedule to the CETA are non-
excisable and thereby there is no question of recovery of excise duty on such goods &
materials. In the subject case the goods namely Rubber scrap, plastic scrap, glass
scrap/acrylic scrap, etc. recovered during breaking activities of a vessel and sold out in
as such form falls within the chapter heading No. 39153090, 40040000 and 70010090
of CETA as stated by the adjudicating authority at para 4 of the impugned order and

therefore the said chapter headings are clearly fall outside the ambit of section XV of

9
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the CETA. The appellant also relied on CBEC Circular No. 1014/2/2016-CX dated
01.02.16 recently issued which also at para 8 clearly clarifies the practice prevailing at
SBY Alang for classification of non-excisable goods. The Public Notice No. 01/2010
issued by the Additional Commissioner of Central Excise, Bhavnagar wherein the
department has provided and enclosed a consolidated and an exhaustive list of
excisable items which are generally generated, obtained and recovered during the
course of dismantling of old, used and condemned vessels and other floating structures.
The disputed items of the present case are nowhere found listed or specified in the said

list and the said list consists from chapter no. 72 to 81 only.

4. The personal hearing in the matter was held on 25.04.2017 which was
attended by Shri A.H. Oza, Consultant, on behalf of the appellant, who reiterated the

grounds of appeal.

5. | have gone through the impugned order, appeal memorandum and

submissions made during the personal hearing.

6. | observe that the dispute is regarding excisability or otherwise of the
impugned goods, i.e. Rubber scrap, plastic scrap, glass scrap/acrylic scrap, eftc.,
emerging from ship breaking activity, cleared as ‘non-excisable goods” by the appellant,
in context of Chapter XV of the schedule to the tariff. The overview of the statutory
provisions governing the matter is of utmost importance. Section XV of the first
schedule to the tariff covers ‘Base metals and articles of Base metals’, i.e. chapters 72
to 83: Note 9 of that Chapter reads “9. In relation to the products of this Section, the
process of obtaining goods and materials by breaking up of ships, boats and other
floating structures shall amount to manufacture.” Further classification heading “8908 00

00" is for “vessels and other floating structures for breaking up”.

7. Circular N0.345/61/97-CX dated 23.10.97, is a clarificatory circular on
subject ‘Reversal of Modvat credit on non-excisable items removed from the ship in the
process of ship breaking', wherein a view is conveyed that “..... the goods and materials

recovered during the course of ship breaking, which are outside the ambit of Section XV

of the Schedule to the Central Excise Tariff Act, 1985, are non-excisable goods as there

is no entry in the Tariff which describes the act of obtaining these items as an activity of

manufacture. Moreover, entire ship except ship stores are classifiable under 8308 is an

input taking part in the activity of ship breaking under Rule 57A of the Central Excise

Rules, 1944. T
!
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8. The classifications/chapter headings covering the impugned goods, viz.
Rubber scrap, plastic scrap, glass scrap/acrylic scrap, etc., as described by the
impugned order, falling under Central Excise Tariff Heading 3915, 4004 and 7001 of the
first schedule to the Central Excise Tariff Act, 1985. Since the disputed goods are
outside the ambit of Section XV of Schedule to the Central Excise Tariff Act, 1985, the
said goods when emerged or recovered during breaking up of old and used ship, cannot
be treated as excisable goods in view of discussions held above. Therefore, the
impugned order confirming recovery of central excise duty on clearance of goods

alongwith interest and imposing penal action upon the appellant does not survive.

9. In view of the above facts and circumstances, | set aside the impugned

order and allow the appeal filed by the appellant.

20, ydrererdl ZanT aof 1 ats e F1 AU IuiEd ade ¥ RIS Bl
10. The appeal filed by the appellant stands disposed off in above terms.
Al
(3AT A)
IgFd (Idew - )
By R.P.AD.
To,
M/s. Mahadev Ship Breakers Pvt. Ltd.,
Plot No. 134,

Ship Breaking Yard, Alang,
Dist. Bhavnagar

Copy to:
1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Central Excise, Bhavnagar.

3) The Assistant Commissioner, Central Excise, Rural Division, Bhavnagar.

4) The Dy. / Asst. Commissioner (Sys.), H.Q., Bhavnagar — for uploading on website.
5) The Superintendent, Central Excise, AR — I/ll, SBY Alang.

6) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.

7) Guard File.
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