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afr rsr si6t, 3Tr{*:d (3r+fi-lll) {{Er clftt
Passed by Shii Uma Shanker, Commissioner (Appeals-lll)

.nc{ 3ng{d/ RT{d 3q-{ai rqr.4{d/ 116lr{ 1fi5{d, a;erq ,iqrE g6/ i-ir{{, Trr+tr i ;rraan / airiirrffl (dRr rrhBa aft qo

r*r t qG-a: /

Arising out of above mentioned olo issued by Additional/Joint/Depuly/Assislant commissioner, cenlral €xcise / service Tax'

Ralkol / Jamnagar / Gandhidham :-

3T+d-6at/ cftdrer sr arq \,ii cdr / Name & Address of the Appellanu Respondent :-

M/s. Alvita Pharma P, Ltd., Gopal Palace, Near.Nehru Nagar Circle, satelite Road,

Arnbavadi, Ahmedabad 180 015

n{ irle?r(]rff'-fl) a .qft-d *ti aqaa B6iifud dft+ ,i :c1-d crErfl{i I crfu+{ur * {rtr6 }'ftd ffi{ 6{ F{'dr tl/
Any person aqgrieved by this Order-in-Appeal may file an -appeal to lhe appropnale authority in lhe following way.

{ftfi ?16 ,+drq 
';c|( 

tt6 rs sqr6( rTffiIc ;qrqrftlF{ur s xft lrff-f,, +frq tTl{ rJ6 ]rfuft-{q ,1944 A ?,"(r 358 } 3i iA
r.s da xfuif{, 1994'fi qr{r 86 t 3iarta ffifuf, T'16 *I gl {rFS * li
Appeal lo Customa, Excise & Service Tax Appellate T.ibunal under Seclion 358 of CEA, 1944 / Under Section 86 ol the Finance

Acl, 1994 an appeal lies lo:-

Trf6{q F"qr€d g ral}ra n$l qlsil fiffr qra4, }drq r.Ilza flnfi r'd d-qF{ }ff&q a-Iqrfu6Tsr Er fra}c frd &E 
'dr6 

a 2,

nrr. *. ch aj E*dl 6i 4r rrfr qlfiq r/

Trre speiral bench of Customs, Excise & Service Tax Appellale Tribunal of west Biock No. 2, R.K. Puram, New Delhi in all

matlers reldtrng lo classilicauon and vdlualion.

jq{I{d qflid-d lrar i {aFr rrc :r.tai q ffqr dc .cifi jrfifr dtqt ?f4, a-crq'5flrd ?la6 (.{ d-drs{.}rfi&q .qqlfu6-{!I tft-gat s]
cR'rs ern-q si6;r 3fl-zo q r;.d fFq.E {rcl's, ffi rrr, n6{drdE-380016. +I fi "na 

qrfdq l/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal {CESTAT) al O'20, New Menlal Hospital

Compound, fi,,leghani Nagar, Ahmedabad: 380016. in case of appeals olher lhan as mentioned in para- 1(a) above

vtrrq -qrqlfufior & s4ai.HfiF c] d 6ri &fr! idrq tql4 q@ (3rqrfr) Fqqt{*,2001, i fi{ff 6 * 3idnd Birlfta fuq zrn

ctrr EA.3 +t qR qft-qr Ii -i Fficl iiar ffF I fdC d d{ d da" r'6 cfa + srq iFi 5.qrd t].6 6t ria ,"qra 8l airr Jt{ rnqr

zrqr Jfftar. rcq 5 drs ct:r€-B 6ff. 5 dlq {qq qr 50 aIIr {cq a6 lltrdr 50 arq 6cq t }rlrl-s t A Fnrr. 1,000/ TqE, 5,000/-

{ci irqqi 10,000/ rra sr ftuiita qr rnF A cfi TiEra 6tl Frtrifld rlffi 4r {{drd, {dfod -nf&q -q'rqrfu6{ur fi ercr +
F6rqi {fien * ara t i6n $ ErdB-frfi'efl + &+ rdrn drh rsiftd f+ is? Eam"f+qr arar erfil' I {idftd irq. fl Trdra i6
St r{ tnEr d dar qrGo r x.ifira }ffis -qrqrfufilr *l rmr Rra A I l1rrr;1 trEll (€ 3i-i{} t ffu :niqa-qr * -Errr 

500i-
w\, +r fieifra rrE6 s{r 6anr F1-,n li

The appeal to lhe Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescrabed under Rule 6 of Cenlral Excise
(Appeal) Rules,2001 and shall be accompanied againsl one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.50001. Rs.10,0001 where amount of duly demand/inleresl/penalty/refund is uplo 5 Lac., 5 Lac lo 50 Lac and above 50 Lac

respectively in the form of crossed bank drafl in favour of Assl. Registrar of b.anch of any nominaled public sector bank of the
place where the bench o, any nominaled public sector bank of lhe place where the bench ol the Tribunal is situaled. Application
made for grant of stay shall be accompanied by a fee of Rs. 5001

3rffiq qrcr&-fl"r + mx a{t-a, iaa gfuBcr, 1994 6I rrRr 36{1) t 3rf,rtd d-fls{ lM, 1994, + Bc-{ 9(1) & fd Fxrlltd
Fq+ s.T.-s Ji qr< cfui ii 6t dr Fai7ft cd r{} nrrr i}s 3nhr fi ft-Ed 3rqrfr fi :ffi ii, ]FEI yfr HF{ f d-{rd 6t (ta* t (.fi cfi
sflFl"d S EGg ilR ad* t aq t 6q (.6 cfa fi qRI, di trdr6{ €r 8ia ,.qri 61 aizr vtr aznq ,rql ddrar. 5cq 5 drs qr
J{$ 6ff, 5 drrr {qq qr 50 drs dc{ d6 $rl{{ 50 arq $I1, i aQ+ } ai rat: 1,000/- Tqt, 5,000i- TcA lirdr 10.000/- 5q} 6r
ffrtifta dtrr rro *r cfa +iirr+ +tr Btrlft-a ?Fi[ 4r [rkrEr, tiiftd 3rfi&q ;qrqtfufi{sl fi rl-gl * s6[{fi {F-€R i. ara' t ffi
f srift-dfi al-* * a-+ rsm rrh M6d t+ irc-c EErrI' idar alfr s1f6'q | +iaFra ?T Fa fl lIJrdrd ss 8t rs nrol F dI qiFq q6i
€-iifoa yfrdrq -qrcrfu6iq 41 rr({r FlI t IFrJIa-i{ra?r (F 3i-+J} s f q xr{<a-qr + siq 500/- scr, fi Ar.tftfr !16 ,r !6];Ir
Etr U

The appeal under sub section (1) ol Section 86 of the Finance Act, 1994, lo the Appellate Tribunal Shall be filed in quadruplicate
jn Form ST.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of lhe order
appealed againsl (one of which shall be certified copy) and should be accompanied by a fees of Rs 1000/- where the amount
of service tax & interesl demanded & penalty levied of Rs. 5 Lakhs or less, Rs-5000/- where the amounl ol service tax &
interest demanded 8 penally levied is more than five lakhs bul not exceeding Rs. Fifty Lakhs, Rs 10,0001 where lhe amounl of
service lax & interesl demanded & penalty levied is more lhan fifty Lakhs rupees, in the form ol crossed bank draft in favour of
the Assistant Regislrar of lhe bench of nominated Public Seclor Bank of lhe piace where the bench of Tribunal is srtuated. /
Application made for glant of stay shall be accompanied by a fee of Rs.500/-.
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E-a:,fiff-qs, 1994 ff rr{r 8G fi. jq,lrr$Jii (2) r.d (2A) + ri rta -$ ff 4* nffd trd16{ A4rdr&, 1994, * fi-{s 9(2) (rd9(2A) *.r-,' F.,it, sqr S r 7 *i F a slaff.ra,F+ {ru qr*f, 

'-fi-a,s? 
?lF+ lnrd{ }nzr*t {,,fi a*q rirre erae{rl orfri }rhr # sftri i rd a} Irr} d r.s qli qa-.ara Frj .Jrftn },1, 1flry;; *# *; r..,"r" #--a;HLq? ere/ idr6t +i Hfr -'qrfu-Frur 41 ]rra-n eJ rri :F ?Cgr }} a-* ]o2r: *l cE ,t Fpr i **; am, , 

-
The appea' under sub seclion (2) and (2A) of lhe seclion 86 the Finance Act 1994, shalt be liled in For sr.7 as prescribed
under Rule I (2) & 9124) of lhe service Tax Rules, 1994 and shall be accompanied by a cooy of order of commissioner
Central Excise or Commissioner' Central Excise (Appeals) ione of which shall be a certitred copy) and copy of the ordelpassed by lhe commissioner authorizing lhe Assislanl Commissioner or Deputy commissioner of Central Excjse/ servjce .l-ax

lo file lhe appeat before lhe Appellate Tribunal.

(i)

(ii)

(c)

fu ,J-* 14.* T.* qq ia+{:rff#q qrE6{ur (&) +' c1i }fri t qlfid ri A;di5 rier" sr6 3rtuF-qs 1944 6r
trRT 35qtr * na-,t-d, rt *'ffiq vfuffcfi 1994 ff qnrT 83 + Jiaria d-drfr{ +} rt.drt # ,6 t ti rna,, +-r1i ;.ta.qfu_+rot- p yffa rre Fr:r r,q.a ,jr*/id, F, Fia * 10 qrierr ltoool. -{d rrr r..Ao^*o,A,'3, ; -; * }ae'.riral
rna'taa t ar &lr;fl;r F&q'srt' derJ E {F un,} }r-J., ,Ir Fe Tri a-S.rtBa aq iO eq Fris 7s C iO_+ a p,

i;ffa r.qq gliq od d-aqr * jiTrid "Firr F6\r al. ?rFr, * fiET ,flft..n *(i) rr.o 11 4 6 i;;ni6 rfq
(ii) He nnT fi A' ?6 rrnd {Iffi
(iiD ffi. TFrffi+,Far 6 * 3idrfd fu 16s
. erri 15 fu iw qmT + c1!'.1T4 ffi-n. (€. 2) 3rfuffTq 2014 e:rnifr t $ E-S }ff.q crffi * FFer Elmlna
Tlraa 3rfr [d iT$-fr +t r{;rfr d..nt/

For an appeal lo be filed before the CES
TAT under Seclion 35F of lhe Cenlral Excise Acl, 1944 which is also made applicable 10 Service Tax under Seclion 83 of lhe
Finance Act, 1994. an aDpeal againsl lhis order sha t;e before lhe Tribunat on paymenl of 10% of the duty demanded where
duly or duty and penally are in dispute, or penally, where penally alone is in dispule. provided lhe amounl of pre-deposil
payable would be subject to a ceiling of Rs. 10 Crores,

Under Ceniral Excise and Service Tax .Duty 
Demancjed,, shalt include

{i) amounl delermined under Section 11 D.
(ii) amounl of erroneous Cenval Credil taken
(iii) amount payabte under Rute 6 of lhe Cenvat Credit Rules

provided further lhal lhe provisions ol this Seclion shall nol apply lo the stay applicalion and appeals pending before
any appellale authority prior lo lhe commencement ot the Finance (No.2) Acl 2oja

rrad {r6R 41 g-dtirrr irr}.a
Revision applicition to Government of lndia:
tq *r fr Tate:nr {rfJ-sr frraftEa arffdi fi +ifi-q Lqr( rfi4 3rfufrirri. 1994 ff rrRr 35EE t,- 91-* qnro *;ia:t-a:rar
Eftr{. ,{r.d Fi-fin, rdfrarur :rriad #, ft-ia d:rdq. rlrsq Eirrr. dl$ }ifid, Jt-{4 dlq rrsa, rrga a.+, +trca,irOOiir. "tR.qr ardr qrf6r't / '
A revision applicalion lies lo the llncjer Sec.elary, lo lhe Government of lndia, Revision Application Unit, N,t'nislry of Finance.
Deparlment of Revenue, 4lh Floor, Jeevan Deep Building, Parliament Skeet, New Delhi-110001. under Seclion 35EE of the
CEA 1944 in respect o{ the Iollowing case. governed by firsl proviso to sub,section (1) of Seclion 35 ibid

1,? IE* h11 -rF; * "sei * FP- ;.6da Gn+ Frn 4) fai* arErd n rrER aE + qr.ra i ztn u FFS F, a.rErfr a
ls^Tfi.8 {grr rl".8 fit ,'.,r 1?'frrrF }, atna "I 

F+-S 
'r"r' 

rB ri { d ri Frd * rp-ra:nr } --n7 A:* 4-r.{ri sre!- rBR rF F EFr + .r6Fra + rT]lq dv
In case ol any loss ol gbods where lhe loss occurs in lransit from a faclory lo a warehouse or lo anolhe, faclory or from ooe
warehouse lo anolher duling lhe course of processrng ot ihe goods in a warehouse or in storage whether in a fictory or in a

erlr{ I fi.a{ ES rq u atr +} fud +r G ali{ + EMIT Ji r..r-d 6-ri. qr r-r ert ai ird-q r€rd ar6 t gE (taic) &
FrFt lt d ,{r'a + qrrr G.A ,rFE ,r etr +' fur: er 116 I r /
ln case of rebate of duly of excise on goods exporled lo any country or lerritory oulside lndia of on excrsable maleriat used in
lhe manufaclure ot the goods which are expoded lo any country or tefiitory outside lndia

qfr :;qE 9"6 6I SJrdra ts\' fuffr t{I.d i dr6{, dsrd sT rdra- +} rnd fun f+qr zrqT tt i
,n case of goods exported oulside lndia export to Nepal or Bhutan, withoul payment of duly.

sqf?-da rara ), r;qrcd ?l?E & {zrara + fi-s rr r{A a*< rr nElff.:rs r.d ts} ERd qr{r,ral }, .r6a e=u *r:rg frjitr +t
fr?r sT lrE-e 1rfr+t * -aam ffi yQftrp' IF. 2i. 1998 fi qr t09 * adrn Fr: A r$ a-P@ Ir-d. sFr{tfafu qr r- d.e,
crlrf, lsE ,rt tli
Credil ol any duly allowed to be utilized lowards payment of excise duly on final products under lhe provisions of this Act or
lhe Rules made lhere under such order is passed b!/ lhe Commissioner (Appeals) on or after, lhe dale appointed under Sec
109 oI the Finance (No2) Act, 1998.

3q+f:d 3ni-d 8r d ciaqi sqr Ti€qT EA-8 ,i SI +;fiq raqr{d ?1.+ (j{mo 1M, 2001, * A-qE 9 + radd EffiaE t,
fs3ntTS{iicqt3nrF}riTrfdffar*urf5vrlc-d;rd3{rn6i+Frir{dlrt?rayfia:nlpr6rAcfunrdSrflf|
irFdc, Irr t };frtr T.qre r-a rfufire ,9d4 *r ur' 35-TT I .If,, Frit ;pa + -arE,l J" preq i.atr qr rc 6 Ar sB
Ti ra fi rffi arfiEt /
The above application shall be made in duplicale in Form No. EA-8 as specified under Rule, I of Cenlral Excise (Appeals)
Rules,2001 within 3 months from the dale on which lhe order soughl to be appealed against is communicaled and shall be
accompanied by lwo copies each of lhe OIO and Orderin-Appeal. lt should also be accompanied by a copy of TR 6 Challan
evidencing paymenl of Drescribed fee as prescribed under Seclion 35-EE ol CEA, 1944, under [,,lajor Head of Account

sateor yr}ea I .Er:, ffifuF Ftf rl=E S' Fd1a"i A "rn E-F. I

ff TI+ra r+a c FIg Eri I,I ]-Erl;FF t { svd 2OOi F ,Ixrfa B-sr =n ffi qe +Frra rFp rra dE 6q} X ;azr el al
rqd 1000 -i Fr ta?na fr-qr an' r

The revrsron appTrcalion shall be accornpanied by a fee of Rs. 200/ where lhe amounl involved in Rupees One Lac or less
and Rs. 1000^ where the amounl involved is more than Rupees One Lac.

q? fi' rht i Ea qd 3-?rn 6l rpr'rt A .r qi,6 {d +nuer * F- erE rrri-a, Jqtr- 6r c f*ar 3.lar r?4r EE z!j, e
Fti F. ]i $' ?or rA Firi t f) i frF Z.t F?rA 1{tHq rflfuflnr } ,'+ 'rifa a }-fi2 rr*rr a- r- rrr}rF kqr -i?I I t r

ln case, if the orde' covers various numbers ol order- in Original, fee for each O I.O. should be paid rn the aforesaid manner,
nol withstanding the iact that the one appeal Io lhe Appellanl Tribunal or lhe one application lo lhe Central Govi. As lhe case
may be. is filled to avoid scriptoria work if excising Rs 1 iakh fee of Rs. 100/- for each.

q{rfl9ifud -qrqrsq rF6 xfuF-{fr, 1975, + rr;Is*-l } r"frgR {d srlr r.a erqa i{r&r fi cia q{ F-rffta 6.50 rq} 6r
FrrrzrTE{ ?rFrF ftf+-a i"n dfar nrGEt /

One copy-of applcation or O.lO as lhe case may be, and lhe order of the adjudicaling authority shall bear a coud fee slamp
of Rs. 6.50 as prescribed under Schedule-l in lerms of lhe Courl Fee Ac1,1975, as amended.

ftn rla- **o riqE e.^e qii id"e, lrffin ;a.rfu+ro 1+rd 
"o1 

?rrr+n 1982 t dffi-a qa r+q taerri "Errpl s'
pfirr+a r.l ari fu 6 ]{h $ tari xrfifid Bql "nar P /
Allenlion is also inviled to lhe rules covering lhese and olher related matlers conlained in the Cusloms, Excise and Service
Appellale II|bInal (p,ocedu,p) aules. 1982

lzq Jff&q cr1i6r{i 4} 3r$a 4rfud 6ai i {iriQd -rlq6. tr-€aa:,lr rdrrrs qadtrr$ S - q lr$-frFff Fd}'rt-{'a-{sr{.
www.cbec.qov.in 6l ls sri t I /
For lhe elaborale, detailed and lalest provisions relaling to filing oI appeal lo lhe higher appellale aulhority, the appellant may
,e{er ro lhe Departmeiial wFbsrie www(be..gov.ir
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:: ORDER IN APPEAL::

tr,I/s. Alvita Pharma Private Limited, B-203, Gopal Palace, Nr. Nehru Nagar circle,

Satellite Road, Ambavadi, Ahmedabad - 380 015 (hereinafter referred to as "the appellant")

had filed the present appeal against the order-ln-original No 109/R/2016 dated 17.052016

(hereinafter referred to as "the impugned ordel'), passed by the Assistant Commissioner, Central

Excise Division, Surendranagar (hereinafter referred to as the'adjudicating authority')

2. The facts of the case are that, the appellant in the capacity of l/erchant Exporter,

has filed rebate claim on 18.03.20'16 in respect of goods exported on payment of duty under

the Form ARE-2 in terms of Notification No '1 9/2004-CE(NT) dated 06.09 2004 as amended

readwith Rule 1B of the Central Excise Rules, 2002. On verification of the documents, it is

noticed that (i) they have mentioned the Asstt. Commissioner (ltilaritime Commissioner) of

Central Excise, tVlumbai from whom rebate shall be claimed, however they filed rebate claim

with the Asstt. Commissioner, Central Excise, Surendranagar; (ii) the manufacturer have

procured the raw materials for use in manufacture of exported goods without payment of duty

in terms of Notification No.43/2001-CE(NT) dated 26.06.2001 as amended readwith Rule 19

of Central Excise Rules, 2OO2 and therefore goods manufactured by using such raw materials

is to be exported in terms of Noti.No 4212001-CE(NT) dated 02.06.2001; and (iii) the appellant

has exported final product on payment of duty under claim of rebate under rule 1B of Central

Excise Rules, 2002 readwith Noti.No 19/2004-CE(NT) dated 06.09 2014 as amended and

have filed ARE-2 instead of ARE-1 as per the condition No. 3(a)(iv) of the said notification

Therefore SCN was issued on 07.04.2016 proposing rejection of the rebate claim. The

adjudicating authority vide impugned order rejected the rebate claim

3. Being aggrieved with the impugned order, the appellant have preferred the present

appeal on the following grounds -

(i) There is no dispute regarding the export of goods and following the procedures as

per Central Excise Law. The dispute is only that the appellant is eligible for rebate of duty paid on

finished goods or not when such goods manufactured from the inputs procured without payment

of duty.

(ii) tt is to submit that as per para 3(b)(i) of the Notification No. 19/2004-CE(NT) dated

06.09.2004 as amended, the rebate claim shall be lodged with the Assistant Commissioner or Dy

Commr. of Central Excise having jurisdiction over the factory of manufacturer. ln view of the

above, the appellant has filed the rebate claim with jurisdictronal Asstt. Commissioner. lt is a

proced u ral/tech n ical error and for such error the benefit cannot be denied on such grounds.

(iii) lt is submitted that adjudicatrng authority has erred in conclusion that the final

product can only exported in terms of sub-rule (1) of Rule 19 of Central Excise Rules, 2002

readwith Noti No 42102001-CE(NT) dated 26 06 2001 as amended. The adjudicating authority

.g
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case. The appellant referred para 61 - Procedure for export of

rebate of duty on excisable material used in the manufacture of

the time of conclusion. The appellant has relied on the

the case of tV/s. Spentex lndustries -2015 (324) ELT 686

reme Court of lndia has dismissed the Review Petition filed

gment as reported at 2016 (336) ELT A136(SC) The above

in have become settled legal position and to be followed in

4

has not considered the provisions of cBEC's Excise IVlanual of supplementary instructions 2005

at the time of conclusion of the

Part-V - ExPort under claim for

export goods. on plain reading of the said para, it appears that the exporter has option to pay the

duty on finished goods (if these are excisable) and claim the rebate of duty The appellant has

availed the option envisaged under the above mentioned para and claimed the duty as rebate of

centralexcisedutyunderRulelsoftheCentraIExciseRules,2002.Further,theabove
provisions have been made on 17.05.2005 whereas the circular quoted in the impugned order is

of02'06'2004and11'01'2005i.e'muchpriortoissueofCBEC,sExcisemanualof
SupplementarY lnstructions, 2005 Hence, the adjudicating authority is failed to consider the latest

provisions of Rules on the issue at

judgment of Hon'ble Supreme Court in

(S.C.) and submitted that Hon'ble Sup

by the department against the said jud

said case law and principles set there

letter and sPirit.

(iv)Theadjudicatingauthorityhasconcludethattherelianceplacedbytheappellant
(sub-para6.1ofpara6_procedureforexport[part.V]ofChapterSofCBEC,sExciselvlanual

Supplementarylnstructions,2005isgrosslymisplacedandmisconceived'ltissubmittedthatthe

ad,iudicatinghasfailedtointerpretincorrectway'ltisclearlymentionedthereinthattheexpofter

hasoptiontopaydutyonfinishedgoods(lflheseareexcisableandclaimrebateofsuchduty,He

mayalsoexporltheexcisablegoodswithotttpaymentofcluty'Thus,theconclusionofthe

adjudicatingauthorityisfoundnotcorrect,lnthepresentcasetheappellanthasrequestedthe

refundofdutypaidonlyonmanufacturedproducti.e,onfinishedgoodsasitwasexcisable,

Furlher, the Government under the para Specifically mentioned |hal ,'ln both cases, fresh ARE-1 is

not required because exporl will be effected on ARE-2 itse/f " ln view of this' the appellant has

corrected exPorted under ARE-2

Personal Hearing in the matter was held on 24.O32017 Shri A N Shah'

consultant attended the same on behalf of the appellant and reiterated the contents of the Appeal

Memorandums and submitted that the raw materials procured without payment of duty He also

submitted citation in the case of lscon Surgicals - 2016 (344) ELT 108 (Raj )

5'lhavecarefullygonethroughthefactsofthecase,impugnedorder,appeal
memorandum filed by the appellant and submissions made by the appellant at the time of personal

hearing. The limited tssue to be decided in the present appeal is whether the reiection of rebate

claim for the reason enumerated in the impugned order, is proper or otherwise'

\r
4 
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6.lfindthattheadjudicatingauthorityhasrejectedtherebateclaimoftheappellanton
the ground that the appellant has mentioned the different authority before whom the rebate claim is

tobefiled.TheymentionedaddressoftheAssistantCommissioner,Centralexcise,NeWPanvel

WhereastheclaimwasfiledWiththeAssistantCommissioner,centralExcise,surendranagar'lt

has also been observed that the said refund claim was filed alongwith ARE-2 instead of ARE-1 1

findthatitissettledlegalpositionthattherebateclaimisintheformofschemetopromote

exportationofgoodsandthereforetheproceduralinfractionsofnotifications/circularscanbe

condoned,ifexportshaverea|lytakenplaceandtheappellantcannotbedeprivedofsubstantive

benefit I also find that as per the Notification No. 19i2004-cE (NT) dated 06 09 2004' it has been

stipulated that the claim shall be lodged with the Asstt / Dy commissioner having jurisdiction over

manufactureisunitorwiththetVlaritimeCommissionerorthel\4aritimeCommissioner,Further,l

observethatinthepresentCaSe.themanufacturerhasprocuredtherawmaterialswithout

paymentofdutyforuseinmanufactureofgoodstobeexportedintermsofNoti'No,4312001.CE

(NT)dated26,06'2001,asamended'TheConditionNo,(vi)ofthesaidNotificationsubstitutedvide

NotificationNo,l0/2004.CE(NT)dated03.06.2004providesthatthegoodsmanufacturedoutof

suchrawmaterialprocuredwithoutpaymentofduty,shallbeexportedontheapplicationinthe

Form ARE-2

7'Therebateclaimhasalsobeenrelectedforthereasonthatthemanufacturerhas
procuredtherawmaterialswithoutpaymentofdutyforuseinmanufactureofexportedgoodsin

termsofNoti.No.43t2ool-CE(NT)dated26'06,200lasamendedreadwithRulelgoftheCentral

Excise Rules, 2002; that in terms of condition No. (vi) of the said notification, as amended read

withCircularNo.792t25t2O04-CXdated02'06,2oo4andcircularNo,805/2/2005.CXdated

ll.ol.2005,thegoodsmanufacturedorprocessedusingthesaidmaterialscanonlybeexported

intermsofsub.rule(1)ofRulelgoftheCentralExcrseRules,2002i,e,withoutpaymentofduty

underbond/UT-,1'lntheinstantcase,lfindthatthemanufacturerWaSallowedtoprocureraw

materialswithoutpaymentofdutyunderCentralExcise(Removalofgoodsatconcessionalrateof

dutyformanufactureofexcisablegoods)Rules.2O0lwithdirectiontofollowtheconditionsand

procedureaslaiddownunderNoti.No'43/2001_CE(NT)dated26,06,2001readwithRule19(2)of

the central Excise Rules, 2002 and central Excise (Removal of goods at concessional rate of duty

for manufacture of excisable goods) Rules. 2001 The said notification has been amended vide

Notiftcation No. 10/2004-cE(NT) dated 02.06.2004, by which condition No. (vi) of the Notification

No. 43/2001-CE(NT) has been substituted as under -

,,(vi)ThegoodsshallbeexportedontheapplicationinFormARE.2Specifiedinthe

Annexure and the procedures specified in the N/inistry of Finance (Department of Revenue)

notificatlon No' 4212001-Central ExciSe (N T'), dated the 26th June, 2001 (vide G'S'R'

471(E), dated the 26th June, 2001, shall be followed 
"

Further, the explanation-ll has also been inserted which reads as under'-

(f 
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"Explanation ll - For the removal of doubt, it is clarified that the goods manufactured or

processed using the excisable goods so procured without payment of duty under this

notification shall be exported in terms of sub-rule (1) of rule 19 of the central Excise Rules'

2002'

ln view of the above provisions set out in the Notification, it is clear that the manufacturer-

exporter is required to export the goods manufactured using the excisable goods so procured

without payment of duty under ARE-2 under the procedure specified in Noti.No. 4212001-CE(NT)

dated 26.06.2001 readwith Rule 19(1)of the central Excise Rules,2002. However, in the present

case, the appellant being merchant exporter has cleared the finished goods for export on payment

of duty in terms of Noti No. '19/2004-CE(NT) dated 06.09.2004 read with Rule 1B of the central

Excise Rules, 2002 which is not allowed in terms of the aforesaid provisions Further' duty paid

character of the goods can not be established from the details reflected in ARE-2. lt is settled legal

position that in order to grant rebate of central excise duty paid on excisable goods on its

exportation, the duty paid character and its due eSortation is required to be confirmed ln view of

the above, I do no not find any infirmity with the impugned order'

8. ln view of the above facts, discussions and finding, I reject the appeal filed by the

appellant and uphold the impugned order'

yffi EqRT 4sff49 yfrn] +r F!-dTII 3!-t'*-d dt"fi S'ErqT srET tl

The appeals filed by the appellant stands disposed off in above terms
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By Speed Post

To,
M/s. Alvita Pharma Private Limited,
8-203, Gopal Palace,
Nr. Nehru Nagar Circle,
Satellite Road, Ambavadi,
Ahmedabad - 380 015

Copv to:

1. The Chief Commissioner, Central Excise, Ahmedabad'

2. The Commissioner, Central Excise & Service Tax, Bhavnagar.

3, The Assistant Commissioner, Central Excise Division, Surendranagar

4. The Superintendent, Central Excise, Range- I, Surendranagar'

5, PA to the Commissioner (Appeals- lll) Central Excise, Ahmedabad

o. Guard File.
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