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Date of Order : Date of issue:

ot 3AT A4S, IgFA (Ifrer-1ll) g@r qia /
Passed by Shri Uma Shanker, Commissioner (Appeals-Ill)

FO g T IF 3G HEAH A, Il 369w A, Far, TwEe | AR/ antherA Za 3wiatad sl qw

HEw ¥ giea: |
Arising out of above mentioned QIO issued by Additional/Joint/Depuly/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :-

Fdiawal wfarer & 19 vd 9ar / Name & Address of the Appellant/ Respondent -

M/s. Alvita Pharma P. Ltd., Gopal Palace, Near Nehru Nagar Circle, Satelite Road,
Ambavadi, Ahmedabad 380 015

g RY(IO) ¥ afid aﬁ?aﬁaﬁmﬁfﬁaaﬂﬂ?ﬁmwﬁ%ﬁfmﬁww%mﬁ%ﬁﬁm%u
Any person aggrieved by this Order-in-Appeal may file an appeal 1o the appropriate authority in the following way.

AT oo el d 30916 AT ﬁmmmﬁm#qﬁw,éﬁﬁwmsﬁzﬁﬁw_tguﬁiﬂnam%m
v e TR, 1004 1 ur 86 F HaAd REATET FE $ o Gl & I

Appeal 1o Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeal lies to:-

i o @ AT B AR W eh, Fedd e e TE QA i amfter &1 R 9o, aw @ T 2
¥R & @, 7§ Bed S & s e

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

Tt CReRE 1(a) B ATIT AU e ¥ remar o wsh sehe den gew, HE e gow e dere ey st (@) S
ofew e dfEE, 320, 7 Ared @iftaea FE03s, Al IR, HEASEE-380016, F HI A aifew |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at O-20, New Mental Hospital
Compound, Meghani Nagar, Ahmedabad: 380016, in case of appeals other than as mentioned in para- 1(a) above

srdveiva FaTTRERTT & FET 3TN WEGH e A S sene wew (3nde) Frmmad, 2001, % fEw 6 & Foda fAuiie e
TUT EA-3 FT W17 GTAAT i o0 CROT SfAT ORT | A B A ¥ w4 UF 90§ A, JAE 30918 e T AN e & Al A e
T FHA, T 5 WRT 41 SHE FA, 5 @@ $9C 47 50 AW TG g% HUar 50 @@ 3¢ W HUF & a wAw 1,000/ w9, 5000/
syd Jar 10,000 w98 &1 GRARE FAT oew 1 9T dova sl fAuifE oqeF @ aam, e sde st f o &
TR e & A ¥ far o adfaes 89 § d gam ordt tmife 89 e ga B S afdv | waft s & T, i
1 3w rEl # fel aiR el defi sl et A1 amar R § | e e (RS0 F WU Hhea- 9 &y 5000
FqU &7 fAuifE aes S s g |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
{Appeal) Rules, 2001 and shall be accompanied against one which al least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penaltyfrefund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
piace where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-

i FTETET & wwe A, e s, 1994 F ar 86(1) & sadld dard eward, 1994, & Tew 9(1) ¥ ded fAuiRa
mS.T.—E#mqﬁ?’r#aﬁlmﬁ'«'ﬁﬁMWWMQrﬁﬁmmﬁnﬁﬁ,mﬁqﬁmﬁmﬁ[mﬁﬁwuﬂ
o B @R) ¥R A @ w0 W wA vw wd F oy, ag g9 it A g i1 A iR s o s, I9r 5 e
SHE &H, 5 9@ F9C 47 50 @@ UC qF Hyer S0 9@ Fe § Hfw ¥ & Eaw 1,000 94, 5,000~ 94 3 10,000/ F
T s e & 9 T w1 PURE g5w 1 apaE, Faita iy sanfEse f awr F s e ¥ oan ¥ AR
mlwréﬁﬁ&ﬁa:awa‘amammmaﬁsmmﬁmm_mv+mﬁﬁmﬂaﬂﬁm.ﬁ'ﬂ:ﬁﬂrmﬁﬁ‘ﬁ1'mm
wafoe sl Famfgeater # o feua § ) v ARy (@ AR ¥ R smdarad & w5000 wuv @ fdifte gew s s

The appeal under sub section (1) of Seclion 86 of the Finance Act, 1994, to the Appeilate Tribunal Shall be filed in guadruplicate
in Form S.1.5 as prescribed under Rule 9{1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order
appealed against {one of which shall be cerlified copy) and should be accompanied by a fees of Rs. 1000/- where the amount
of service tax & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the amounl of service tax &
interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
senvice tax & interest demanded & penally levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of
the Assistant Regisirar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is siluated. /
Application made for grant of stay shall be accompanied by a fee of Rs.500/-

i/
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filad in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Corhm|55ioner
Central Excise or Commissioner. Central Excise (Appeals) (one of which shall be a rcedified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax
to file the appeal before the Appellate Tribunal.

zﬁmsﬁ,#ﬁﬁvs?wzaanrerw:immﬁshwmﬁm{éﬁza*ﬁm%mﬁmumawmﬁuﬂmuﬁ
UWT 35w & N, S B Rl yff 1004 & Ot 83 & svte dewer @ o anp A nE k. ww ke & uf
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Rrafee &, @1 s B e, wd e gw ur & st S PR e are ST 27 71 ZW a0 e FRE A @
mmsﬁnﬁmtamﬁRWMWsﬁ“#Msmg

(i) urr 1 & 3T A

{ii) Hode s & & 75 T ufy

{iii) Amae A7 et F Qw6 § woda 2w ow

- #ve wE B oI am ¥ wEuw R (@ 2) yfufemr 2014 & 3my @ o Rl wdhdy ofmd & aer Romtha

w313l e adw @ ey A ey
For an appeal to be filed before the CES
TAT, under Section 35F of the Central Excise Acl, 1944 which is also made applicable 1o Service Tax under Seclion 83 of the
Finance Act, 1994, an appeal against this order shall lie before the Tribunal on, payment of 10% of the duty demanded where
duty or duty and penalty are in dispute, or penaity, where penalty alone is in dispule, provided the ameunt of pre-deposit
payable would be subject to a ceiling of Rs. 10 Grores,

Under Central Excise and Service Tax, "Duty Demanded” shall include

(03] amount determined under Section 11 D;
{ii) amount of erroneous Cenval Credit taken:
{iii) amount payable under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act. 2014

AT FFR F qadiaror ardes

Revision application to Government of India:

ga ¥Ry & geder mRE Beefatag med d g sem aew 3ORTE, 1994 F7 an 35EF & waH WEw ¥ deeT v
AT, ST TIFR, JAOATVT ddes SHE, Med Avem, yeEe R o A, oew & wEe, wEr st =2 Heati110001 &
& s =R o/

A revision application lies to the Under Secretary, lo the Government of India, Revision Application Unit, Ministry of Finance,
Depariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Streel, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35 ibid:

M A F e qFEEE & awe F, o qEEa R A E R SREe & 6T T § oowa § oRe o R i s o
My BeHl 0% 31 9 W GEY MR A e & o, wr Rl oEm T # W MERw § wiw & wHeswr % e, Sl swan @
ey sizm 7 N A & FFEEW F oAAS H)

In case of any loss of goods, where the loss occurs in iransit from a factory o a warehouse or lo another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse

am?ré:argr%ﬁﬁrrﬁ;mahﬁmﬁﬁmtmﬁwmmﬂmﬁmmﬂﬁamimar
TR A A S Bt rc w ey R A b )

In case of rebale of duly of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported Io any country or territory outside India.

ATE I S F HAA v A aRE % @Ry, A9 a@r ajger S me St e e o
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

HARTT 39 & IUEA qeF F I F v St ggd e gw 3R vl sud R gt & asg aeg & wd E o o
e 0 IF (i) & gaw Ted AR (7 2), 1998 T 109 % gaw wE A 7% afla sver sAARY w @ aw
oifte BT

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Acl or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (Mo.2) Act, 1998.

I Hrdeat Y 2 wiewn www wEm EA-8 A, T 1 S sevea gew (i) P, 2001, & @mw 9 & siEda AR §
FE HRY & HUNUT K 3 HE F AT F AR MRC | 0T Weed F WY 0 ¥RY T 30 Wew #1 2 ufaw sava # R
aftwl w f S 3T ae difw 1944 & urr 35-EE % TET TR qFw & yEmht & @ew & oo TRE £ ol
AT F FET TR/

The above applicalion shall be made in duplicate in Form Mo. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the dale on which the order sough! to he appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account

TR Hdea & ury RrafaiEae il aew frosmrmel B ol afr
ﬁ'ﬁmwwwmmmm%mmzmﬁwamm FU 3R 3 Toea =R UE AvE FOT T s BT o
w3 1000 -/ F7 3= R S| '

The revision appfication shall be accompanied by a fee of Rs 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/~ where the amount inveolved is more than Rupees One Lac.

ofe =7 3y 7w el F AW § AT T IE WY F THC Y w1 panT. JvdET g @ S o TRA 5w qew
ﬁ#Fmﬁ%mu;EMﬁWﬁ%%vumﬁﬁ AU F v F O FE T WET S UH AR B e &
In case, if the order covers various numbers of order- in Criginal, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal lo the Appellant Tribunal or the one application o the Central Govi. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

e FaEwy ew HRWDH, 1975, & MO F ONGER A9 WRW UA weW 3w A o o BuifE 6.50 TR W
=T EF fEfEE Fa g e

One copy of application or 0.1.0. as the case may be, and the order of the adjudicaling autharity shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-| in terms of the Court Fee Act, 1875, as amended

o . T IR FF U9 TEET HTER FAamnfieer (w1 &) Summdn, 1982 7 57 TR I @Eteud ATel &
mﬁﬁfmmm T 3 com st fRor SEr &/

Attention is also invited to the rules covering these and aother related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedura) Rules, 1882

3z FEE oifRwd @ ¥iE Gl wd A ddfa s, Reag M adees gews F [Ae, wdend @Eehy daEEe
www.chec.govin I @ gwa £ 1/ _ _

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appeliant may
refer to the Departmental website www.chec gov.in
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:: ORDER IN APPEAL ::

M/s Alvita Pharma Private Limited, B-203, Gopal Palace, Nr. Nehru Nagar Circle,
Satellite Road, Ambavadi, Ahmedabad — 380 015 (hereinafter referred to as "the appellant"”)
had filed the present appeal against the Order-In-Original No. 109/R/2016 dated 17.05.2016
(hereinafter referred to as "the impugned order”). passed by the Assistant Commissioner, Central

Excise Division, Surendranagar (hereinafter referred to as the ‘adjudicating authority’)

2 The facts of the case are that, the appellant in the capacity of Merchant Exporter,
has filed rebate claim on 18.03.2016 in respect of goods exported on payment of duty under
the Form ARE-2 in terms of Notification No. 19/2004-CE(NT) dated 06.09.2004 as amended
readwith Rule 18 of the Central Excise Rules, 2002. On verification of the documents, it is
noticed that (i) they have mentioned the Asstt. Commissioner (Maritime Commissioner) of
Central Excise. Mumbai from whom rebate shall be claimed, however they filed rebate claim
with the Asstt. Commissioner, Central Excise, Surendranagar; (i) the manufacturer have
procured the raw materials for use in manufacture of exported goods without payment of duty
in terms of Notification No. 43/2001-CE(NT) dated 26.06.2001 as amended readwith Rule 19
of Central Excise Rules, 2002 and therefore goods manufactured by using such raw materials
is to be exported in terms of Noti.No. 42/2001-CE(NT) dated 02.06.2001; and (iii) the appellant
has exported final product on payment of duty under claim of rebate under rule 18 of Central
Excise Rules, 2002 readwith Noti.No. 19/2004-CE(NT) dated 06.09.2014 as amended and
have filed ARE-2 instead of ARE-1 as per the condition No. 3(a)(iv) of the said notification.
Therefore SCN was issued on 07.04.2016 proposing rejection of the rebate claim. The

adjudicating authority vide impugned order rejected the rebate claim.

3, Being aggrieved with the impugned order, the appellant have preferred the present

appeal on the following grounds -

(i) There is no dispute regarding the export of goods and following the procedures as
per Central Excise Law. The dispute is only that the appellant is eligible for rebate of duty paid on
finished goods or not when such goods manufactured from the inputs procured without payment

of duty.

(ii) It is to submit that as per para 3(b)(i) of the Notification No. 19/2004-CE(NT) dated
06.09.2004 as amended, the rebate claim shall be lodged with the Assistant Commissioner or Dy.
Commr. of Central Excise having jurisdiction over the factory of manufacturer. In view of the
above, the appellant has filed the rebate claim with jurisdictional Asstt. Commissioner. It is a

procedural/technical error and for such error the benefit cannot be denied on such grounds.

(iii) It is submitted that adjudicating authority has erred in conclusion that the final
product can only exported in terms of 'sub-rule (1) of Rule 19 of Central Excise Rules, 2002
readwith Noti.No. 42/02001-CE(NT) dated 26.06.2001. as amended. The adjudicating authority

Page No. 3of 6
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has not considered the provisions of CBEC's Excise Manual of Supplementary instructions, 2005
at the time of conclusion of the case. The appellant referred para 6.1 — Procedure for export of
Part-V — Export under claim for rebate of duty on excisable material used in the manufacture of
export goods. On plain reading of the said para, it appears that the exporter has option to pay the
duty on finished goods (if these are excisable) and claim the rebate of duty. The appellant has
availed the option envisaged under the above mentioned para and claimed the duty as rebate of
central excise duty under Rule 18 of the Central Excise Rules, 2002. Further, the above
provisions have been made on 17 05.2005 whereas the Circular quoted in the impugned order is
of 02.06.2004 and 11.01.2005 i.e. much prior to issue of CBEC's Excise manual of
Supplementary Instructions, 2005. Hence, the adjudicating authority is failed to consider the latest
provisions of Rules on the issue at the time of conclusion. The appellant has relied on the
judgment of Hon’ble Supreme Court in the case of M/s. Spentex Industries — 2015 (324) ELT 686
(S.C.) and submitted that Hon'ble Supreme Court of India has dismissed the Review Petition filed
by the department against the said judgment as reported at 2016 (336) ELT A136(SC). The above
said case law and principles set therein have become settled legal position and to be followed In

letter and spirit.

(Iv) The adjudicating authority has conclude that the reliance placed by the appellant
(sub-para 6.1 of para 6 — procedure for export [part-V] of Chapter 8 of CBEC's Excise Manual
Supplementary Instructions, 2005 is grossly misplaced and misconceived. It is submitted that the
adjudicating has failed to interpret in correct way. It is clearly mentioned therein that the exporter
has option to pay duty on finished goods (if these are excisable and claim rebate of such duty. He
may also export the excisable goods without payment of duty. Thus, the conclusion of the
adjudicating authority is found not correct. In the present case the appellant has requested the
refund of duty paid only on manufactured product i.e. on finished goods as it was excisable.
Further, the Government under the para specifically mentioned that “In both cases, fresh ARE-11s
not required because export will be effected on ARE-2 itself.” In view of this, the appellant has

corrected exported under ARE-2.

4, Personal Hearing in the matter was held on 24.03.2017. Shri A.N. Shah,
Consultant attended the same on behalf of the appellant and reiterated the contents of the Appeal
Memorandums and submitted that the raw materials procured without payment of duty. He also
submitted citation in the case of Iscon Surgicals — 2016 (344) ELT 108 (Raj.).

b, | have carefully gone through the facts of the case, impugned order, appeal
memorandum filed by the appellant and submissions made by the appellant at the time of personal
hearing. The limited issue to be decided in the present appeal is whether the rejection of rebate

claim for the reason enumerated in the impugned order, is proper or otherwise.

{
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6. | find that the adjudicating authority has rejected the rebate claim of the appellant on
the ground that the appellant has mentioned the different authority before whom the rebate claim is
to be filed. They mentioned address of the Assistant Commissioner, Central excise, New Panvel
whereas the claim was filed with the Assistant Commissioner, central Excise, Surendranagar. It
has also been observed that the said refund claim was filed alongwith ARE-2 instead of ARE-1. |
find that it is settled legal position that the rebate claim is in the form of scheme to promote
exportation of goods and therefore the procedural infractions of notifications/circulars can be
condoned, if exports have really taken place and the appellant cannot be deprived of substantive
benefit. | also find that as per the Notification No. 19/2004-CE (NT) dated 06.09.2004, it has been
stipulated that the claim shall be lodged with the Asstt. / Dy. Commissioner having jurisdiction over
manufacturer's unit or with the Maritime Commissioner or the Maritime Commissioner. Further, |
observe that in the present case, the manufacturer has procured the raw materials without
payment of duty for use in manufacture of goods to be exported in terms of Noti. No. 43/2001-CE
(NT) dated 26.06.2001, as amended. The Condition No. (vi) of the said Notification substituted vide
Notification No. 10/2004-CE(NT) dated 03.06.2004 provides that the goods manufactured out of
such raw material procured without payment of duty, shall be exported on the application in the
Form ARE-2.

(3 The rebate claim has also been rejected for the reason that the manufacturer has
procured the raw materials without payment of duty for use in manufacture of exported goods in
terms of Noti.No. 43/2001-CE (NT) dated 26.06.2001 as amended readwith Rule 19 of the Central
Excise Rules, 2002; that in terms of condition No. (vi) of the said notification, as amended read
with Circular No. 792/25/2004-CX dated 02.06.2004 and Circular No. 805/2/2005-CX dated
11.01.2005, the goods manufactured or processed using the said materials can only be exported
in terms of sub-rule (1) of Rule 19 of the Central Excise Rules, 2002 i.e. without payment of duty
under bond/UT-1. In the instant case. | find that the manufacturer was allowed to procure raw
materials without payment of duty under Central Excise (Removal of goods at concessional rate of
duty for manufacture of excisable goods) Rules. 2001 with direction to follow the conditions and
procedure as laid down under Noti.No. 43/2001-CE(NT) dated 26 06.2001 readwith Rule 19(2) of
the Central Excise Rules, 2002 and Central Excise (Removal of goods at concessional rate of duty
for manufacture of excisable goods) Rules, 2001. The said notification has been amended vide
Notification No. 10/2004-CE(NT) dated 02.06.2004, by which condition No. (vi) of the Notification
No. 43/2001-CE(NT) has been substituted as under:-

“(vij The goods shall be exported on the application in Form ARE-2 specified in the
Annexure and the Procedures specified in the Ministry of Finance (Department of Revenue)
notification No. 42/2001-Central Excise (N.T.), dated the 26th June, 2001 (vide G.S.R.
471(E), dated the 26th June, 2001, shall be followed. | '

Further, the explanation-1l has also been inserted which reads as under -
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“Explanation Il - For the removal of doubt, it is clarified that the goods manufactured or
processed using the excisable goods so procured without payment of duty under this
notification shall be exported in terms of sub-rule (1) of rule 19 of the Central Excise Rules,
2002 "

In view of the above provisions set out in the Notification, it is clear that the manufacturer-
exporter is required to export the goods manufactured using the excisable goods so procured
without payment of duty under ARE-2 under the procedure specified in Noti.No. 42/2001-CE(NT)
dated 26.06.2001 readwith Rule 19(1) of the Central Excise Rules, 2002. However, in the present
case, the appellant being merchant exporter has cleared the finished goods for export on payment
of duty in terms of Noti.No. 19/2004-CE(NT) dated 06.09.2004 read with Rule 18 of the Central
Excise Rules. 2002 which is not allowed in terms of the aforesaid provisions. Further, duty paid
character of the goods can not be established from the details reflected in ARE-2. It is settled legal
position that in order to grant rebate of central excise duty paid on excisable goods on its
exportation, the duty paid character and its due e;pgonation is required to be confirmed. In view of

the above. | do no not find any infirmity with the impugned order.

8. In view of the above facts, discussions and finding, | reject the appeal filed by the

appellant and uphold the impugned order.

g, v ZanT g A srder & e sEd alE & R S g
9. The appeals filed by the appellant stands disposed off in above terms.
(3AT TI)
g (3w - )

By Speed Post

To,

M/s. Alvita Pharma Private Limited,
B-203, Gopal Palace,

Nr. Nehru Nagar Circle,

Satellite Road, Ambavadi,
Ahmedabad — 380 015

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise & Service Tax, Bhavnagar.
3. The Assistant Commissioner, Central Excise Division, Surendranagar.
4. The Superintendent, Central Excise, Range- |. Surendranagar.
5. PA to the Commissioner (Appeals- Ill), Central Excise, Ahmedabad.
6. Guard File.
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