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(i) Fa-;tt sftfics, 1994 *r qRr 86 A rc rrFBri (2) qd (2A) * riirrt-d rS fi ?rS }qm d-drsr 1ffi, i994, * Fe{F 9(2) !-d
9t2A) + rFe Eslta c\q S T -7 t fi Faiff r.d rF*' Ert +",qFd a#s IErd ?rE v{il j{rzFFJ or+F) *'*q r,qrd erF
rdnr qn-J lnelr dl qfhi Fr., a) {rf,* t t.e qtr cffri?rd rr} urtlr ytr lq.a 6ar" q-ir+; nrE-€ 'ylrdr fqrrrd &;frq
tclr( T61 C-dr6T, +i yfr$q rqr4lRr6{q +} ln}d{ J *'a} 6r ft{9r eA ar} 3near fi qfr tft {Fr riFra 6ri. Ftft r /
Fhe appeal under sub section (2) and (2A) of lhe seclion 86 lhe Finance Acl 1994 shall be filed in For ST7 as presc bed
under Rule I (2) & 9(2A) ol the Service Tax Rules, 1994 and shall be accompanied by a copy of o.der ol Commissioner
Cenlral Excise or Commissioner. Central Excise (Appeals) (one o{ which shall be a certrlied copy) and copy of lhe order
passed by the Commissioner aulhorizing lhe Assislanl Commissioner or Deputy Commjssioner of Cenlral Excise/ Servace Tax
to llle the appeal belore the Appellate Tribunal.

drn'r q-6, +erq racE aji4 qd fi-drfr{ 3,.ffiq crfuf{q {tr€az) * vft']{frt +' {rr& a +;fiq r.!rE 116 }fufi{F 1944 dl
rmr 35$6 * riT4a, .n 6T ffio :rfuFqa 1994 4r rrm 83 i riarld d-dr6{ d ,t dr{ fi .6 t, {6 3narr } cfi rTQ-"tq
clfu{{or i xqr 6i-l {trq r;qr< er-6r*{r 6{ am * t0 cfarF i10%), frd ni4 \.{ Ed-dr EarFad i, qr gd-ar, J'{ }-frd rdrar
FeErf.{ H. 6r TrrdE fa'4r irs. arri F+ 7r'ur * ra:ta Fsr fs Jr} ar& ]{tB-a lq rfi 6s'6{tr l.qrr i }fu6 a dl

*;f,rq iilrz rl-6 !-{ d-dF{ t }iTfd "Fi,r f*!' .r(. rris" t frJn rfift-d t
(i) trRr 11 i * ri ta rrq
(ii) t-di. irfl nr dr ,rl ,rnd flfr-I
(iiD ffic Fr lffi & firy 6 + lialrd tq .frn'
- Erri q6 fr as qr{r + cl{lrri fd-a&q (ri 2) }'ftfrqF 2014 * 3{r{{ t T6 Bs lrQiitq qrffi * E{a{ E-qmrira

+!Fr4 3]d G 3llff- 4i nr,I ;I8i iinr/
For an app€al lo be filed before lhe CES
TAT. under Section 35F of lhe Cenlral Excise Acl. 1944 which is also made applicable to Service Tax under Seclion 83 of the

Finance Act. 1994, an appeal against lhis order shall lie before the Tribunal on paymenl of 10yo of lhe duly demanded where

duly or duly and penalty are in dispule or penalty where penally alone is in dispule provided lhe amounl of pre_deposii

payable would be subjecl lo a ceiling of Rs 10 Crores,
Llnder Cenlral Excise and Service Tax. "Duty Demanded" shall include :

(i) amounl determined under Seclion 11 Dl

(ii) amounl of erroneous Cenval Credit taken;
(iiD amounl payable under Rule 6 of lhe Cenval Credil Rules

- provided further lhal the provisions of this Section shall not apply lo lhe stay applicalion and appeais pending before

any appellale aulhority prior to lhe commencemenl ol lhe Finance (No2) Act, 2014

mir 116r{ 4l Satuw .tlr}o :

Revl.lon eDDllcEtlon to Govommonl ot lndi6:
; ,"tir {{';"t"l,r ",4- ftsfam-a rwo i i*a }crd ?ra lifuft{tr, 1994 # qrrr 35tE i clrF crr+ * rd,H rai
ffi""tn; iieli- qaiur"r #; $"t€ E- ;"" ,'rr.-E#- 

'dt'i ,fr-, "i., aq rrda qrd prt rl hFs-110001 6'
F+qr grar ErBt't I "
A revision applicalion lies lo the Under Secrelary, lo lhe Governmenl of lndia, Revision Application Unit, [,linistry of finance
Department oi Revenue, 4th Floor, Jeevan Deep Building, Parliament Slreel. New Delhr-110001 under Seclion 35EE of the

CEA 1944 in respect ol lhe {ollowing case, governed by firsl proviso lo sub-section (1) ol Section-3s ibidi

trQ md *.ffFS rFsra t,{r[d t. rri rrgra ffi Frd +i Ml FrT€ra t:IER 
'16 

I srt r,Ia + dtrl'r q- ff;s }r;q *r[sr} qr

f*, ** * l.sl{'rr6 n {d risn 1rr vnirra L f{rJ "r far$ risr, rrd i {I:'c'ro! * Fr- } cEFfi]lr } dt{ra a=* a-rc'ri a-

G"* riRR ,16 t trrd- + T{Frd }' FIH t u

ln case of iny loss of g;ods. where the loss occurs in transal lrom a factory lo a warehouse or lo anolher laclory or,rom one

warehouse lo another during the course of processing of lhe goods in a warehouse or in storage whelher in a lactory or in a

rr.a * Era{ ffi {ry q fr +} hdd n{ rF nri{ * Efrllur e qrd Fd ,{r q{ rrfi ,rg i-fr4 sicr( er-6 * Y. (fi.) t
fiFA t, 3t rIa * arF{ Fafr !rs{ tr] al7 *\ turd 8l ,rS li /

ln case of rebale ol duty of excise on goods exported to any counlry or terilory oulside lndia of on excisable material used in

lhe manufaclure of lhe goods which are exported lo any counlry or lerritory oulside lndia'

lE rvra r5,ai +r tlrrda ftq fr.ar ,raa & ETr{, *cla qT tFrlt +i ard Glql-d fuqT aqr tl /

ln case ol'goods eiporled oltside lndia export to Nepal or Bhutan. wilhoul payment ol duty

affSra r;crd *' rarca rr+ * rr.are t frc d a{fl i+e 5P }fia-rF c-a fs* FaOa srdrlrei } rfa FE{ -S 
n? t f' $

Hi ,f j"qia rrftj *rcam 4,1 yof"rcr 1a. zi. tsea a tnr' tog * ranr a-a A,rg art@ liqal rrqfatu qr + Erq i
qft-d lss ,It tt/
Credit ot any duly allowed to be ulilized towards paymenl of excise duty on final prodLrcls under lhe provisions of lhis Acl or

lhe Rules made ihere under such order is passed by lhe Commissioner (Appeals) on or afler, lhe dale appointed under Sec.

109 of the Finance (No2) Act, 1998.

3qrt{d srna4 6t a} cfiqi cqi ri€qr EA-8 i. ir S *;frq riqre;l r[F (]Ifd) BT{r{S, 2001, * ffurs I *-riirlrd Efie'c t'
i"' r"L:t-* "*rr-* 

j rn i r.dra fr s'* alGq r :q+-a rr.a-ra'* iru 6a r|lr a I+F 3{rhr eI el qfiqr r;rte fi T*
]]ii;'ilS +41;,.q;',r'ol;,fta; rsar #rr.{,35tE +.rra aumi rj;* fi }r(ro]lt } qlra B' at{ q{ rR6 & qF

TiF'a ff iI* qrFr'l /
The above appuc;tion shall be made in dupticate in Form No EA-8 as specified under Rule, 9 of Cenral Excise (Appeals)

Rules,2001 within 3 months lrom the date on which the order sought to be appealed against is communicaled and- shall be

accorp"n,"o by two copies each of lhe olo and order ln-Appeal. ll should also be accompanied by a copy ol TR-6 Challan

evidencing payirent of prescribed lee as prescribed under Seclion 35'EE of CEA, 1944. under Major Head of Accounl

Tdtaflrr srt6i- * {rq ffifud etl1ftd lfffi fi :rarqtff fi gr* qtf6r' t

#}o7],"";"* "rt;r"t 
# ft * sqa zoor,6r {,rda fs-4r an' 3jf{ qfa +iara cax r'* die 6trt t -nt?r fr ai

stri looo -/ 6r trrrara B-qI 3rs I

itu,"rigon apptcalion shall be accompanied by a fee of Rs.2OOl where lhe amounl involved in Rupees One Lac or less

and Rs. 10OOf vrhere lhe amounl involved is more than Rupees One Lac

,a a vr).?I ,i 6{ sa HArn fl FFrall I d} q,i+ 4^d nre? + fi( lrFF 'FI 
trriilFl. 5q+rd 14 t i{_qr nrii fr..Il| lF dt{ }'

# #r H il'#'";ii;#; Fo'"ud,ff J,br+"-;,tr'"'., i+ "" r*a q *.afo rr'on el r.F fl+'d F+,- rrdr t I /

in.jr". ir rn" ord"r.or",, various numbers ol order in Original. fee lor each O.lo. should be paid in lhe aloresaid manner'

oot withstanding the fact that the one appeal lo lhe Appellani Trrbunal or lhe one applicalon lo lhe Cenlral Govl As the case

may be, is fillea lo avoid scriptoria work rl excisrng Rs 1 lakh lee of Rs 100/ Jor each

qlrRRifud ;qrqrdq Ti4 ]IfrA4J], 1975, * ]lT(S'l * rd{Tr {d vr}rr va rarT a s{r}lr *r qF q{ Br]ifta 6'50 5qi *r
;rrtrT.rIl $i;5 ftB-a dn atal rfa\'l /
;;; ";"r."i uior,c"r,on o, o.t.d. as tre case may be, and the order ot lhe adjudicating authorily shal bear a court lee slamp

ot Ar. ri'SO a. pr"t.tiUed undel Schedule_l in lerms of lhe Coorl Fee Acl 1975 as amended

{tFr rrd6. A;afrq trqlu l|a lrd ddr6{ 3{S&q'alqlfu-fi{lr (6T{ hO 1M, 1982 d afdrd \'{ 3ra. {idard x1rd} 4t

sBxda *d 
"ra 

acA d rft Sr r-:rrri xrnftF isql sL-r II /

Allention is also irlvited to the rules covering lhese and olher related mallers conlaine'l in lhe cusloms' Excise and service

Appellale Tribunal (Procedure) Rules l982

r'i1 lr$r&q crer6r{t +t 3{{d drfu-fi 6{i * n?jfud r<m*;. F+qa ]lk e-"rd8 crdrnd + fiq' x$-dEff fa'{Fftq' d-d-qr{'

www.cDec gov.rn +l 4u *r+(r 6 I /

For the elaborate, delailed and latest provisions relating to filing ol appeal lo lhe higher appellale aulhorily lhe appellanl may

reler to lhe Deparlmenlal webste vwvw cbec gov in
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::ORDER IN APPEAL::

Thepresentappealhasbeenfiledbylt//s'GHCLLtd.,Sutrapada,Veraval

Kodinar Highway, Tal.: Veraval, Dist. Junagadh -362275 (hereinafter referred fo as "the

appellant") against order-in-original No BHV-EXC US-000-JC-025-031'201 5-16 dated

30.03.2016 (hereinafter referred lo as'the impugned order") passed by the Joint

Commissioner, Central Excise & Service Tax, Bhavnaga r (hereinafter referred to as "lhe

adjudicating authority") in their own case

2. Briefly stated facts of the case are that the appellant holders of central

Excise Registration are engaged in the manufacture of soda Ash and sodium Bio-

carbonate, falling under chapter Sub-Heading No.283620'10 and 28013020

respectively of the First Schedule to the Central Excise Tariff Act. 1985 (hereinafter

referred fo as "the final products"). They were availing CENVAT Credit under the

CENVAT Credit Rules, 2004 (hereinafter referrecl to as "the ccR"). The appellant had

availed cenvat credit in respect of capital Goods and utilized the same for payment of

central Excise Duty on clearance of their final products which was not in accordance

with the ccR as the said capital goods had been exclusively used in the manufacture of

coke Briquette attracting 6% Advalorem Tariff Rate w ef . 28 02.201 1 and which were

captively consumed by them without payment of duty under Notification No.67/95-CE

dated 16.03.1995, whereas the" said Notification was not covered by exceptions

specified under Rule 6(6) of the ccR, Thus, the appellant had availed cenvat credit on

the subjected capital goods which were exclusively used in the manufacturing of

exempted final goods ie coke Briquette. on being asked by the department, the

appellant had denred to the reversal of such cenvat credit on the ground that coke

Briquette was intermediate product in view of the Board's Crrcular No 665/56/2002-CX

dated 25.09.2002, Further. they had also availed cenvat credit on some items which

were not covered in the definition of Capital Goods Hence, the cenvat credit so availed

was not allowable to them. Thus, they have violated Rule 2(a), Rule 6(4) and Rule 6(6)

lbld by wrongly availing the cenvat credit of Rs 60,26,4861 and Rule 12 of the central

Excise Rules, 2OO2 by not declaring the production and clearance of the said products,

pertaining to the period of April, 2012 lo September,20'1 5. These observations led into

issuance of six show cause notices which includes five periodical show cause notices,

which were adjudicated by the adjudicating authority vide impugned order wherein he

confirmed the entire demand of the said wrongly availed Cenvat credit alongwith

interest under Rule 14 of the CCR readwith Section 1 1A(1 )/1 1AA of the Central Excise

Act, 1944 and imposed penalty equal to the confirmed demand under Rule 15(1) ibid.

u
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3.Beingaggrievedbytheimpugnedorder,theappellantfiledthepresent
appealontheVariousgroundsWlthcaselaws'ltisobservedthattheappellanthas

come up with the same grounds and citations as was submitted before the adjudicating

authority in the present case. Therefore, for the sake of repetitions I refrain to reproduce

the same. However, for brevity. the appellant mainly contended that the disputed capital

goodsWereusedformanufactureofCokeBriquette,whichwasusedasintermediate

products in the manufacture of final products chargeable to central Excise Duty, hence

itcouldnotbesaidthatthesaidcapitalgoodswereexclusivelyusedinthe
manufacturing of exempted goods. They were availing benefit of the Notification dated

,l6.03lgg5supraforproductionandclearanceofsaidintermediategoodsandthe

SameWeredeclared.ntheirER-lReturnsfiledfortherelevantperrod.Theyalso

contended that the coke Briquette was not leviable to central Excise Duty since the

processthereofdidnotamounttomanufacture,TheyalsosubmittedthattheCCRdid

notdefinetheintermediateproducts,howeverthesamehasbeenconsistently

interpreted by the courts to mean products made by a deliberate process of

manufactureforutilizationincaptiveconsumption.TheyfurthersubmittedthatCenvat

Creditcouldnotbedeniedonsuchcapitalgoodswhichwereusedinintermediate

productsevenifexempted,usedinthefactorypremisesdirectlyorindirectlyinrelation

tothemanufactureofdutiablefrna|products,ashasalsobeenclarifiedbytheBoard

vide circular dated 25 09 2002 supra Further, they contested that the items alleged to

benotcoveredbythedefinitionofcapitalgoodswereusedformaintenanceofcapital

goods,whichwereusedinthefactoryinrelationtomanufactureofdutiablefinal

products and without repairing the capital goods could not function properly for the

manufactureofthegoods,Therefore,thesaiditemscouldbequalifiedasinputsfor

availingthecenvatcredit,Thereforetheywererightlyavailingthecenvatcreditunder

disputeandthus,nointerestandpenaltycouldbedemandedfromthe.lnviewoftheir

submtssion, the impugned order is liable to be set aside

4Personalhearinginthematterwasheld160320lTwhichwasattended
byS/ShriDeepakSinghalandtr4anishDepalaonbehalfoftheappellant'They

reiteratedthegroundsofappealfiledbythemandalsoreferredtotheBoard,sCircular

No.665/56/2002-cX dated 25.05.2002 Furlher, the respondenldepartment has neither

submitted any comments on the grounds raised by the appellants in their present

appealsnorappearedforthehearing,lthereforeproceedtodecidethecaseonmerit

on the basis of records available on file'

I have carefully gone through the facts of the case' impugned order'

groundsofappealsandsubmissionsmadebytheappellant,Theissuetobedecidedin

L
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thepresentappealisthatWhethertheimpugnedorderconfirmingtheproposeddemand

of cenvat credit alongwith interest and imposing penalty equal to the confirmed demand

withregardtothesubjectedcapitalgoodsusedinthemanufactureofsocalled

exemptedfinalproductsviz'CokeBriquette.whichwerecaptivelyconsumedbythe

appellantWithoutpaymentofdutyunderNotificationNo.6T195.CEdated16.03.1995,for

further manufacture of dutiable goods, in terms of Rule 6(4) readwith Rule 6(6) of the

CCR is proper or othenvise.

6'ltisobservedthatthedisputeinvolvedinthepresentappealisrelatedto
the(i)CenvatCreditoncapitalgoodsusedformanufactureofCokeBriquettebeing

heldtobeexemptedgoods,whichwereusedintheirfactoryinthemanufacturingof

theirfinalproductsviz'sodaAshandSodaBio.Carbonateand(ii)cenvatcrediton

other items stated not to be covered by the definition of capital goods The adiudicating

authority has denied the impugned cenvat credit for the reason of the said capital goods

which were used exclusively in the manufacture of so called exempted final products

viz. Coal Briquette.

7'TheadjudicatingauthorrtyhasheldthatBriquettesbeingexcisablegoods

arising out of manufacturing process, falling under CETSH 270120' and used as fuel'

could not be regarded as intermediate goods' hence denied the impugned cenvat credit

forthereasonofthesaidcapitalgoodsusedexclusivelyinthemanufactureofsocalled

exempted final products viz Coal Briquette

S.lfindthattheadjudicatingauthorityhasafterdetaildiscussionandinview

ofdecisionoftheApexCourtinthecaseofM/s.sonebhadraFuelsreportedat
2006(206)ELT29(SC)arrivedtoconcludethatCokeBriquettesisanexcisablegoods'

fallingunderCETSHNo,2T0l20.arisesoutofprocessofmanufactureasdefinedunder

theCentralExciseLaw.Thesameisalsoevidentfromthefactthattheappellantwere

usingthesaidgoodscaptivelybyavailingbenefitofNotificationNo6T/1995-CEdated
'16.03,'1995. Hence, I do not find any deviation from the said facts

S. I find undisputed facts of the present case that the Coke Briquettes so

manufactured by them were used for decomposition process during the course of

manufacture of final products viz. soda Ash, as is evident from the fact of availing the

benefitoftheNotificationdatedl6,03'lgg5supra,whichexemptssuchgoodsfrom

central excise duty for captive consumption'

As regard the intermediate goods, it is observed that the goods

s
'10
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manufactured and used within the factory of production for further manufacture of other

goods is called ,intermediate goods' and such use is termed as captive consumption'

As per aforesaid Notification dated 16.03 1995, such intermediate goods are exempt

fromdutyiffinalproductischargeabletoduty,Here,itcannotbesaidthatthesaid

intermediate goods are exempted goods srnce final products are chargeable to duty

Similar is the situation in the present case as the subjected capital goods were used for

manufactureofCokeBriquetteswhichwerefurtherusedformanufactureoffinal

productsviz.SodaAsh,chargeabletocentralexcisedutyandthus.theCokeBriquette

wouldqualifyaSanintermediateproductsformanufactureofdutiablefinalproductasis

alsosupportedbytheBoard,sCirculardated25.0g.2002,supra.wherebyithasbeen

crarified that cenvat credit is avairabre on such capitar goods. if final product is

chargeable to duty. l also find that Hon,ble Supreme Court in the CaSe of [vl/s' Vikram

Cement reported at 2006(194)ELT3(SC) though with reference to Rule 578 of

erstwhileCentralExciseRules,lg44bUtakintoRuIe2(k)lbld,whichprovidesforcredit

oninputsusedforgenerationofelectricityorSteamusedformanufactureofthefinal

productsorforanyotherpurposes"withinthefactoryofproduction"'hasobservedthat

thephrase..withinthefactoryofproduction,'meansonlysuchgenerationofelectricityor

steamwhichisusedwithinthefactorywouldqualifyasanintermediateproductand

heldthatwhatevergoesintogenerationofelectricityorsteamwhichisusedwithinthe

factorywouldbeaninputforthepurposeofobtainingcreditonthedutypayable

thereon

I further observe that as per Rule 2(k) of the CCR' 'input' includes goods

6
(\

11

used in manufacture of capital goods whlch are further used in the factorY of

manufacturer'Thus,goodsusedtomanufacturecapitalgoodswouldbeeligibleas
.input, and cenvat credit thereon is admissible' Here, it iS pertinent to note that capital

goodssomanufacturedandusedwithinthefactoryareexemptfromCentralExcise

duty vide Notification No 67/1995-CE dated 16'03 1995 Even in a plethora of

judgmentsofvariousCourtsaSwellasTribunals.suchcreditwasconsistentlyheld

eligible. lalso find support from the case of Sudalagunta Sugars Ltd reported in

2006(199)ELT760(CESTAT),whereinassesseewasusingcapitalgoodsforgeneration

of electricity and it was held that cenvat credit on capital goods could not be denied

Therefore,inviewofabove,itcouldnotbesaidthatthesaidcapitalwereused
exclusivelyforexemptedgoodsandthus,questionofappIicationofRule6(4)readwith

Rule 6(6) lbld did not arise in the present case'

12'Asregardtheothersubjecteditems(i.e,ineligiblecapitalgoods)which
were stated not to be covered by the definition of the capital provided under Rule 2(a)' I

q
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find that first of all, the adjudicating authority vide the impugned order has confirmed the

entire demand which also rncludes the demand of the cenvat credit on such items,

however, nothing was discussed on this issue. ln the instant case, the appellant has

availed cenvat credit on the said items stated to have been used in repair and

maintenance of capital goods. The appellant has not provided any details as to how and

in which manner the disputed goods have been used for repair and maintenance work'

Further, I also find that the appellant is engaged in manufacture of Soda Ash and such

items cannot be stated to have any relationship with the manufacture of their said final

product. Thus, I find that the claim of the appellant fails in 'user test'of the disputed

goods. I further find that the Board vide circular No,267l1 1/201 o-cX B dated

08.07.2010 has also clarified that credit is not admissible on inputs used for repair and

maintenance of capital goods. Therefore, the cenvat credit availed on these items by

treating the same as "capital Goods" is not admissible to the appellant and the wrongly

availedcenvatcreditisthereforerequiredtoberecoveredalongwithinterestfromthe

appellant.

13.lnviewofabove,Ifindthattheappellantise|igibleforthecenvatcredit
withreferencetothecapitalgoodsusedformanufacturingofCokeBriquette,whereas

cenvat credit in respect of other items used for repair and maintenance of capital goods

is not allowable which is required to be recovered along with interest and penalty from

them'Thus,lpartiallyallowthepresentappealoftheappellantandlholdthatthe

impugned order stands modified to the above extent

t8 $ffi csRT r$fii?r'S :rfro ry Bcznl 3qtf,d dft* t EisT dl'n tl

The appeal filed by the appellant stands disposed off in above terms'

\-)
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lo
M/s. GHCL Ltd
SutrapaCa, Veraval Kodinar Highway
Tal:- Veravai, Dist. Junagadh 362275

fopv to:

The Chief Commissioner, Central Excise and Service Tax' Ahmedabad'

The Commissioner, Central Excise and Service Tax, Bhavnagar

The Assistant Commissioner, Central Excise, Junagadh.

fhe 
-Oy.Asistant 

Commissioner (Sys ) Central Excise' H O 
'

Bhavnagir - with a request to upload the OIA on website

The SupLrintendent, Central Excise, AR-ll, Veraval'
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