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Arising out of above mentuoned OIO issued by Additional/Join/Deputy/Assistant Commissioner, Central Excise | Service Tax,
Rajkot / Jamnagar / Gandhidham

ydrerdar ufgaeT & 7% vd yar / Name & Address of the Appellant/ Respondent -
M/s. G.H.C.L. Limited, Sutrapada, Veraval-Kodinar Highway. Dist : GIR- Somnath
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeal lies to:-
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The speuai bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Ne 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regwonal bench of Cusioms, Excise & Service Tax Appellate Tribunal (CESTAT) at 0-20, New Mental Hospital
Compound, Meghani Nagar, Ahmedabad, 380016, in case of appeais other than as mentioned in para- 1(a) above
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The appeal lo the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs 5000/-, Rs.10,000/- where amount of duty demand/interestpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public secior bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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IHE FH, 5 @T@ IIC 4@ 50 FI@ TUC o dudr 50 @ s9v # HiUw & & wAw 1,000/ w94, 5.000/- T 3@ 10,000/ FUH &
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The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in quadruplicate
in Form $.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount
of service tax & inlerest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax &
interest demanded & penally levied is more than five lakhs but nol exceeding Rs. Fifty Lakhs, Rs 10,000/~ where the amount of
service tax & interest demanded & penally levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of
the Assistant Regisirar of the bench of nominated Public Sector Bank of the place where the bench of Tribunai is situated. /
Application made for grant of stay shall be accompanied by a fee of Rs 500/-
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The appeal under sub section (2) and (2A} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 39(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Ceniral Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax
to file the appeal before the Appellale Tribunal.
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For an appeal lo be filed before the CES
TAT, under Section 35F of the Ceniral Excize Aci, 1944 which is also made applicable to Service Tax under Section 83 of the
Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 10% of the duly demanded where
duty or duty and penally are in dispute, or penalty where penalty alone is in dispute, provided the amount of pre-deposit
payable would be subject to a ceiling of Rs. 10 Crores,

Under Ceniral Excise and Service Tax, "Duty Demanded” shall include :

(i) amount determined under Section 11 D;
{ii) amount of erroneous Cenvat Credil taken;
{iii) amount payable under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appeilate authority prior to the commencement of the Finance (No.2} Act, 2014
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Revision application to Government of India:
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A revision application lies to the Under Secretary, lo the Government of India. Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parfiament Streef, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, govemned by first proviso lo sub-section (1) of Section-35 ibid:
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in case of an'_.r loss of goods where the loss occurs in transit from a factory to a warehouse or to another faclory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or termtory outside India,

AR 3P0 e F AP T T wwa & anew, Sd 4n senr & A e o

in case of goods exported outside India export to Mepal or Bhutan, without payment of duty.

AT FT9e F FoURA qeF F AW F Rv A 3 e sw 3w vw sud Rfte weuat F aga A & 0 ol @
M?rmm[m]#mﬁmm (7. 2), 1998 $r tmy 109 & zanwy Fow &1 1% aiha anaEr wEo R w oo T A
ot BRe T R/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec
109 of the Finance (No2) Act, 1998
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The above application shall be made in duplicate in Form No. EA-B as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account,
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The revision appflcahon shall be accompanied by a fee of Rs. 200/ where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac
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In case, if the order covers various numbers of order- in QOriginal, fee for each Q.1.Q. should be paid in the aforesaid manner,
not withstanding the fact thal the one appeal to the Appellant Tribunal or the one application 1o the Central Govi. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each,
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One copy " of application or 0.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-] in terms of the Courl Fee Act, 1975, as amended.
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Aftention is also inviled to the rules covering these and other relaled mallers contained in the Customs, Excise and Service
Appeflate Tribunal [Procedure) Rules. 1382,
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www.chec.gov.in # 2@ FFI & | /
For the elaborate, detailed and latest provisions relating 1o filing of appeal to the higher appeliate authority, the appellant may

refer 10 the Deparimental websile www.cbec.gov.in
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:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. GHCL Ltd., Sutrapada, Veraval
Kodinar Highway, Tal.: Veraval, Dist. Junagadh-362275 (hereinafter referred to as “the
appellant”) against Order-in-Original No.BHV-EXCUS-000-JC-01-08-2016-17 dated
07.04.2016 (hereinafter referred to as ‘the impugned order’) passed by the Joint
Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter referred to as "the
adjudicating authority”) in their own case.

2. Briefly stated facts of the case are that the appellant holders of Central
Excise Registration are engaged in the manufacture of Soda Ash and Sodium Bio-
Carbonate, falling under Chapter Sub-Heading No. 28362010 and 28013020
respectively of the First Schedule to the Central Excise Tariff Act, 1985 (hereinafter
referred to as “the final products”). They were availing CENVAT Credit under the
CENVAT Credit Rules, 2004 (hereinafter referred to as ‘the CCR"). The appellant were
using coal/lignite based boilers for generation of steam which was used for manufacture
of the said final products and also availing Cenvat Credit of duty paid on coal/lignite.
The Fly Ash derived from the said boilers and classifiable under Chapter Heading
No.26.21 were attracting duty @ 5% Ad Valorem vide Notification N0.2/2011-CE dated
01.03.2011 (6% Ad Valorem w.e.f. 17.03.2012), with CENVAT Credit facility, and
therefore, the appellant were required to pay Central Excise duty at appropriate rate on
removal of the Fly Ash, to maintain ‘Daily Stock Account’ thereof and to file Monthly
Return i.e. ER-1 in respect of the said products in terms of Rule 8, Rule 10 and Rule 12
of the Central Excise Rules, 2002 respectively. However, on being asked, the appellant
has denied to consider the said product as an excisable goods and to recognize as
‘manufacture, relying upon the judgments in the cases of Shaw Wallac Gelatins Ltd. Vs.
CCE-2001(131)ELT397(Tri.-Del) and UOI Vs. Ahmedabad Electricity Co. Ltd.-
2003(158)ELT3(SC) and contending that it being waste product having no transaction
value was not marketable. During the period from March, 2011 to March, 2015, the
appellant had cleared total quantity of 10,06,669.00 MTs of the said products without
payment of Central Excise duty totally amounting to Rs.1,73,09,844/-, which was arrived
at on the assessable value determinable in terms of Section 4(b) of the Central Excise
Act, 1944 readwith Rule 11 of the Central Excise Valuation (Determination of Prices of
Excisable Goods) Rules, 2000 on the basis of contemporary value of such identical
goods manufactured and cleared by other manufacturers. This led into issuance of eight
show cause notices which includes seven periodical show cause notices, which were
adjudicated by the adjudicating authority vide impugned order wherein he confirmed the
entire demand of Rs.1,73,09,844/- alongwith interest under Section 11A(1)/11AB/11AA g
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of the Central Excise Act, 1944 and imposed penalty equal to the confirmed demand
and Rs.5,000/- under Rule 25 and Rule 27 of the Central Excise Rules, 2002
respectively.

3. Being aggrieved by the impugned order, the appellant filed the present
appeal on the various grounds with case laws. It is observed that the appeliant has
come up with the same grounds and citations as was submitted before the adjudicating
authority in the present case. Therefore, for the sake of repetitions | refrain to reproduce
the same. However, for brevity, the appellant mainly contended that the disputed goods
i.e. Fly Ash, generated as residue during the burning of coal used as fuel in the boilers,
was not excisable goods and hence not leviable to Central Excise Duty since the
process thereof was neither amount to manufacture nor the goods were marketable, as
has been consistently held by various courts among other in the cases of Mot
Laminates-1995(76)ELT241(SC), Indian Aluminium-‘f980(6)ELT146(Bom.) &
1995(77)ELT268(SC), Tata Iron & Steel Co. Ltd.—2004{165)ELT386(SC)‘ Hindalco
Industries Ltd.-2015(31SJELT‘IO(Bom.), Ahmedabad Electricity Co’-2003(158)ELT3(SC)
etc., which were discussed in the impugned order, They strongly relied upon in the case
of Ahmedabad Electricity Co. (supra), which is stated to be in their favour. They also
contended that provision for concessional rate of duty under Notification No. 02/2011-
CE dated 01.03.2011 could not be a ground for demand of duty on the said goods. The
appellant further contended that the said goods were not being sold by them as they
had disposed off the same and as such there was no assessable value available for
duty payment, even otherwise it being a waste/refuse had no value and could not be
valued on the basis of other sources in terms of Rule 11 ibid. They also contended that
since there was no question of confiscation of goods as they had not cleared any
dutiable goods, the question of penalty under Rule 25 ibid did not arise. Similarly, since
No provisions of the Rules were violated by them, no question of penalty under Rule 27
ibid arises. Even otherwise, their present case involved interpretative issue, hence no
penalty imposable upon them. In view of their submission, the impugned order is liable

to be set aside.

4, Personal hearing in the matter was held 16.03.2017 which was attended
by S/Shri Deepak Singhal and Manish Depala on behalf of the appellant. They
reiterated the grounds of appeal filed by them and also submitted that Fly Ash was not
dutiable in view of the decision of Hon'ble Supreme Court in the case of Ahmedabad
Electricity Co. Ltd. reported at 2003(158)ELT3(SC). Further, the respondent-department
has neither submitted any comments on the grounds raised by the appellants in their
present appeals nor appeared for the hearing. | therefore proceed to decide the case on
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merit on the basis of records available on file.

9. | have carefully gone through the facts of the case, impugned order,
grounds of appeals and submissions made by the appellant. The issue to be decided in
the present appeal is that whether the impugned order confirming the proposed demand
of Central Excise duty alongwith interest and imposing penalty equal to the confirmed
demand with regard to the subjected goods viz. Fly Ash, classifying under Chapter
Heading No. 26.21, in terms of Notification No. 2/2011-CE dated 01.03.2011 is proper

or otherwise.

6. | observe that the adjudicating authority has confirmed the demand of
Central Excise duty on the Fly Ash holding to be excisable goods, classifiable under Ch.
Heading No. 26.21 and leviable to the duty in terms of the said notification dated
01.03.2011. However, the appellant contended that the disputed goods i.e. Fly Ash,
being a residue having no value, were non-excisable goods and hence could not be
levied to Central Excise Duty since the process thereof was neither amount to
manufacture nor the goods were marketable, for which they placed reliance of various

case laws.

i It is observed that the appellant were engaged in manufacturing of final
products viz. Soda Ash, Sodium Bio-Carbonate etc., and using coalllignite based
boilers for generation of steam/electricity, which was used further for manufacture of the

said final products. They were also availing Cenvat Credit of duty paid on coalllignite.

8. I observe that conjunctive reading of provisions of Sections 2(d), 2(f) and
3 of the Central Excise Act, 1944 implies that in order to be an excisable good, it should
be manufactured or produced, specified in the Central Excise Tariff Act, 1985 and
capable of being bought and sold for a consideration.

9. In the present case, | find that undisputed facts of the case are that the so
called disputed goods viz. Fly Ash, were emerged as a by-product and produced during
the process of combustion of coal for generation of steam/electricity, which were used
further for manufacturing of the said final products, and the same were classifiable
under Chapter Heading No0.26.21, which were attracting duty @ 5% Ad Valorem (6%
Ad Valorem w.e.f. 17.03.2012) vide Notification No.2/2011-CE dated 01.03.2011 as

amended.

10. On perusal of the case laws cited by the appellant, | find that the issue

Page No. 5 of 7

753



Appeal No V2/97/BVR/2016

involved in those cases was related to other goods such as soap stock, scrap, waste,
parings, dross & skimmings of Aluminium/Zinc/Steels/other non-ferrous metal, hence
not identical to the goods under reference in the case on hand. Further, the Appellate
Tribunals/Courts in the said case laws have dealt with the issue with reference to word
‘manufactured’ deployed in Section 3 ibid and not decided the matter in consideration of
word “produced” used therein and vital for the case in hand. | also find that as defined
under Section 2(f) ibid, “manufacture includes any process incidental or ancillary to the
completion of a manufactured product. | find that Hon'ble High Court in the case of
Oudh Sugar Mills Ltd. v. Union of India and Ors., reported in 1982(10)ELT937(All.), held
that any by-product or intermediary product would be covered by the word ‘production’
in Section 3 ibid. | also find that in the case of Khandelwal Metal & Engineering Works &
Anr. v. Union of India, reported in 1985(20)ELT222 (S.C.), it was held that waste and
scrap are by-products of the process of manufacture and are inevitably incidental to the
manufacturing process. Therefore, in the instant case, it clearly implies that the
combustion of coal is incidental/ancillary process for manufacturing of the final
products, during the course of which the Fly Ash was produced. As regard the
appellant's reliance in the case of Ahmedabad Electricity Company Ltd. (supra), | find
that the goods involved in the said case was ‘cinder held to be non-excisable goods
being unburnt part of coal, produced without having gone through the manufacturing
process, which is not the case of present appeal involving different goods i.e. Fly Ash,
which was produced during the combustion of coal in the course of manufacturing of
the final products, hence the said case law is not applicable. | further find that the said
Fly Ash was produced as a new and distinct product having different use thereof and
the same has been specified in the Tariff Act and was capable of being bought and sold
for consideration, as has been evident from the practices adopted by such other
manufacturers who cleared such products on payment of duty and on the basis of sale
value thereof, the assessable value of the goods in this case has been arrived at in the

impugned order.

i | also find that the appellant has relied upon the decision of Hon'ble Apex
Court in the case of Ahmedabad Electricity Company Ltd (supra) in their support. |
observe that the said case was decided much prior to issuance of the Notification No.
2/2011-CE dated 01.03.2011 which shows that the legislation after considering the said

decision has consciously decided to charge the central excise duty on the impugned

goods. Therefore, the intention of the legislation is very clear and hence, | find that

there is no ambiguity about charging of central excise duty on the said goods p

!
/
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12. As regard argument of the appellant for non applicability of Rule 11 ibid, |
obser\}e that since the appellant had stated to have disposed off the said products i.e.
Fly Ash, without consideration rather they incurred expenditure for such disposal,
however the Central Excise duty is leviable on incident of manufacture of excisable
goods and the said product is held to be excisable goods leviable to duty. Since, except
Rule 11 ibid all rules of the Central Excise Valuation (Determination of Prices of
Excisable Goods) Rules, 2000 covers contingencies where sale or self consumption is
involved in some form or other, therefore, in such case, the assessable value would be
determinable in terms of residuary rule i.e. Rule 11 ibid. which has been adopted in the
impugned order. Hence, | do not find any force in the appellant's arguments in this

regard.

13. Therefore. in view of above discussion, | find that the said Fly Ash
satisfied the test of being manufactured in terms of the said corresponding provisions
and thus levied to duty in stipulation of the Notification dated 01.03.2011 supra. Thus,
arguments advanced by the appellant are untenable. The appellant is therefore liable to
pay duty along with consequential interest and penalty. Therefore, | do not find any
infirmity with the impugned order and uphold the same. Accordingly, | reject the present
appeal of the appellant.

Py, yfeReT AR 2o 1 g yT F AT IHEA alE A fear S g
14. The appeal filed by the appellant stands disposed off in above terms.
and H i
(3HT )

HgFd (Jdred - 1)
By Speed Post
To,
M/s. GHCL Ltd., Sutrapada,
Veraval Kodinar Highway, Tal.:

Veraval, Dist. Junagadh-

362275

Copy to:

T The Chief Commissioner. Central Excise and Service Tax, Ahmedabad.

2 The Commissioner, Central Excise and Service Tax, Bhavnagar.

3. The Assistant Commissioner, Central Excise, Junagadh.

4. The Dy./Assistant Commissioner (Sys.). Central Excise, H. Q.

Bhavnagar — with a request to upload the OIA on website.

The Superintendent, Central Excise, AR-II, Veraval.

PA to Commissioner (Appeals-Ill), Central Excise. Ahmedabad.
Fu Guard File.
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