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]lrtrr d qB-d: /

Arising out of above mentioned OIO issued by Addilional/JoinrDepuly/Assislant Commrssionel Cenlral Excise / Service Tax

Rajkol / Jamnaqar / Gandhidham :'

qffi 6r al+I ad qal / Name & Address of the Appellanu Respondent

Mls. G.H.C.L, Limited, Sun'apada, Veraval-Kodinar I Iighrvay, Dist : CIR- Somnalh

ts }Ttrr(xqrd) t.qfifd 6i5.sf+a ffifua dtrfi * rqr€d 91fi|6ltl / clfuErsl a F{aJ ]rfro ffi{ 6{ s{dl tl/
Any person aggrieved by lhis Order_in_Appeal may tle an ;ppeal lo lhe approprialc aulhority rn the followang way

dr4J rtr6 ,idlq rtnq iF6 \rd iqr6{ Jrfflq ;qrq11il6{or * cfr nfifr, *;fi4 Ja,rE qcs vft}f}rra ,1944 EI rrRI 358 * liTlra
*a xfirfiq{, 1994- 6I rrrfi 86 i ]rrlid fr-Fafifud wr6 *I dr $s-S t l/

Appeat to Customs, Excise & Se.vice Tax Appellate Tribunal under Seclion 358 ol CEA, 1944 / Under Seclion 86 of lhe Finance

Act, 1994 an appeal lies 1o:-

ofi*;rq q;qr6a t sE,ara srlt flrn ftsr rJ.T, i-Ac ta[.d rJF6 (.E $aI{{ vffiq arql&F{"r Ar Faric sr6, t€ -di6 a 2,

:m. *. ct{. dg tFdl, Ft 4I dr* sG{ li -
The speiial bench ol Customs. Excise & Setuice Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all

matteas relalng lo classification and valuation.

jq{rrd qft.-dz lia) n {arr, ,rE r{rfl + irdrdl r}c {rt r{rd drFr ?fffi .?lq r.qE tli;6 rr{ srr6{ rqr#" . qrlllftr6{sr 1i*F-41 6l
qfiya. eri-q qnr#. r-zo. { f;za dliaqad Frcrtc eq,oll f,rR. }rf{{r{rd 380016 d & .rdl urfdq l/
To the Wesl regronal bench ot Customs. Excise & Servre Tax Appellate Tribunal (CESTAT) at O 20, New N,lental Hospilal

Compound. Meghanj Naga.. Ahmedabad: 380016, in case ol appeals olher lhan as nrenlioned in para' 1(a) above

3{ffiq -arqrfuF{ur * rqei ]rfrfr cln.a 6{a 6 Rq 6.flq ,cr{E fl6 {xfid) ftryr{$, 2001, + fr-{ff 6 } naJta fiinfud fuq rla
qrr EA.3 6r qR cfi{ i cf E;qr t'ra .flrin r fnn € rrl I fiE- (.+ cfi i' srq ffr rFrd lr&F fI aia ,turJ 5 nin .l,lh "qrql
rrqr ;rdar. wq 5 6rs { rtr$ 6{. 5 drq dqlr qr 50 drs tcq iIfi $Tfl 50 f,rs nqc * xfiI6 t d rErr. 1,000i [qt, 5.000/'
{{s jrtrdl 10,000t {[i 6r frqtft-a sa; tris ft cfA lIir.a 6'{l frrrlftd rl.6 6r ifrdr4. TEfrd rffiq -qrarfufirq fi ?iRcr +
rt.* rfren f *a e f+gr afr wotr+* -r, + a+ a,-{ro srfr aqlf+a e+ iic. (aR:f4q{ rrfl arFt' r rqfud ilra dI qrrdrd. d+
fi sg tnq e fi drff! 16r Fdird x{rftq .TrqrfiI+Tor Er ingl F.rd 6 ; pr:ra nrerr {Fe JIrk) fi fiq xri(a.cr } -srtr 

50oi
rq. a ffli'Pra {a.F i{I 6ril dFIr t/

The appeal lo the Appellale T(bunal sball be filed an quadrupiicale in Iorm EA 3 / as prescribed under Rule 6 of Cenlral Excise
(Appeal) Rules, 2001 and shall be accompanied againsl one whrch al least should be accompanied by a iee of Rs. 1,0001
Rs 5OOO^, Rs.10,0001 where amount of duty demand/inleresrpenally/refund is upto 5 Lac.. 5 Lac to 50 Lac and above 50 Lac

respeclivety in Ihe form ot crossed bank drafl io favour of Assl Regislrar ol branch of any nominaled public seclor bank of the
place where lhe bench ol any nomrnated public sector bank of the place where lhe bench of the Tribunal rs siluated. Applicalion
made lor grant of stay shall be accompanied by a {ee of Rs 500/.

lrqftc ;arqrfifd{ur * s{er Jifrd, Ff.? xffffi{q. 1994 6r uRi 86(1) fi lrfl4d d-ai*r jM, 1994, 6 frlIE 9(1) 6 6d furlft-d
cq{ S.T ,5 i q{ cfui ii 6r ar Finfi ('q ,{+ €rq Bs vrarr * ft-fd 3rffd 4t ldr t'l J+rEr cfA xrq t riTra $t (tdA t \'4r cii
rsrFIJ f qGg 3lR fif fr 6q t sF s+ cfi i flq, TdI S-sr6{ *r airr ..qIJ tI ErJr fi{ a,rr{r rrql Txial 6cr' 5 drq cI
3i{$ {q, 5 aro lcc cr 50 rq rs'q + {rrEr 50 drq dcq t rfus t dl FqrI 1,000i- dqq 5 000/- 5c-} ]I.]iIr 10 000i- T.rt 6r
Bqifud drr tra 6r cfa rora +tr faqift-a ?!FF +r lrrrirrd, wF]-d nqffiq ;qlqlFrf{lr ft rrot * r5rr+ {B€r{ * rs t jitr*
$ €.rtG-r+ C: + ++ r<m srt tufa;a f-+ irr c+rr- ft;ql rar qrida r r<fta 6rcc sr r{7rara td *l rg rrul d'Frdr qltdF r-6r

diifud ]rq-&q ;qrqrfuci"r & r[qr Rrd t I r:rrr; ]ntrr (FU rftf{) i faT srri{d-qr fi €iq 500/ xqr, 6r Btifra {*F nFr +{ar
*mv
The appeat under sub sectron (1) of Seclion 86 of the Finance Act 1994, lo the Appellale Tribunal Shail be filed in quadruplicale

in Form ST.5 as prescribed under Rute 9(1) o, lhe Service Tax Rules, 1994, and Shall be accompanied by a copy of lhe order

appeated against {one ol which shall be cedified copy) and should be accompanied by a fees of Rs. 1000/- where lhe anhounl

oi service tar & interesl demanded & penally levied of Rs 5 Lakhs or less, Rs.5000/- where the amounl of service tax &

rnle.esr demanded & penally levred rs more lhan five lakhs but not erceeding Rs Fny Lakhs, Rs.10.0001 where the amount ot
service tax & tnlerest demanded & penally levred ls more lhan fitty Lakhs rupees, rn the lorm ol crossed bank ciratl in favour of
lhe Assislant Registrar ol the bench oi nominaled Public Seclor Bank ol lhe place $/hete lhe bench of Tribunal is silualed /
Applcation made for grant of stay shall be accompanred by a fee o, Rs 500/
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Fa-a Eff,{r{, 1994 tr tw 86 ar 3q-q{rlri (2) q4 (2A) } liart-d rJ Sr :rfr ${fd, d-dr6( M, i994, * ftry 9(2) v{
9(2A) * Ffd Fqtff-a c.rr S r.7 t 8r sr ssil ('a ,s}. Eru }q{r. tntt{ 3-rd ?Ii+ }ffar Tr -+Fa (1rfff,), id{ jFta 116
rERr qrfoF }rrhr S qF"t rFrF Et {rf,D' ,E r+ cq rFrFrF BrS nG!) fi *fa- Cd'n r-rj .yrc.a rt"a :v .rrca. *#o
tql{ T6/ i-dr6{. a} yffiq;ql{lfiI-6{"r +t yr}ra f$ firt 6i h*?r t} drd nr*i 6t cfr !ft {rl!,I i {iTra 6.* ,ff"I /
The appeal under sub section (2) and (2A) of the seclion 86 lhe Finance Acl 1994, shatl be filed in For ST.7 as prescribed
under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Cenlral Excise (ApDeals) {one of which shatl be a certified copy) and copy of the order
passed by lhe Commissioner aulhorizing lhe Assislan! Commassioner or Deputy Commissioner of Centrat Excjse/ Service Tax
lo lile the app€al before lhe Appellate Tribunal

Srr T6, +-+4 rdrrd rrE6 lir trdrF x+Sq qrft-6'rlr (*Et") * cfi 3,.ffdi * fl-.a.i #fiq ricrd eJ6 3lfufr{F 1944 fr
qrs 35('F * ]rf,na, gr & ffiq lrfufuIg, 1994 6t qEr 83 * liTra trdr6{ at rft aq ff T5 t, fs :nirr * cfr 3{4fdrq
qrfu6{ur S }+f, 6r} rrrn, riql6 ?r.6ri-dr 6{ Fi?T } l0 galrd (10"/"), { ,.i"t lri sr1-dr Fd-drft-d t. qr;rdrar, rs *-{fr mniat
ffi t, 6r tzrdrd R'qr sR', arrJ'F+ 5r tno * li?rlra rrn ft ari *A:rqf*-a to ff$r rq 6{is rqq t ifu6 a F}r#fi" r;crE r!i;6 Fd €-dr6{ * riafd "F'i"l ftr' a( rr+' I itua rnfia t

0) uRr rt + r i;,ta '*s(ii) ffi. irTr €r A ?r5 zrda fef
(ii, C;rir anr lM + A"rF 6 t:ia;ta io rsn

srr{ qd fu a{ trRr * crdqra ffiq lf. 2) j,fi}B{c 201a * 3{ri:r t T6 E;]ft lr+&, crRr6rfr * sFar FfErrr.t-{
T:nri rS lri n0-fr d ifl"t ati d-,)/

For an appeal to be filed b€lore lhe CES
TAT, under Section 35F ot lhe Central Excise Acl, 1944 which ;s also made applicable to Seruice Tax under Section 83 ot lhe
Finance Acl, 1994, an appeal againsl lhis order shall lie before lhe Tribunal on pa\/menl of 10% of the duty demanded where
duly or duly and penally are in dispule. or penalty where penally alone is in dispule, provided lhe amounl of pre-deposil
payable would be subjecl to a ceiling of Rs. 10 Crores,

Under Centr3l Excise and SeNice Tax 'Duty Demanded' shall include :

(i) amounl detemined under Section 11 D;

(ii) amounl ol erroneous Cenval Credit taken;
(iii) amounl payable under Rule 6 ol the Cenval Credit Rules

- provided furlher that lhe provisions of lhis Seclion shall not apply lo the slay applicalion and appeals pending before
any appellale authority prior to lhe commencemenl of the Finance (No.2) Act. 2014.

rlfd f,t6R 6) T{fffilr Jriaa :

R.vklon eppflc;tlon to covernment ol lndia:
iF }rt{ & S:rftersr,rfffl ffifud Errdi A, }ffa T.qrd eri4 Hfufr{F, t994 * rnTl 35EE t arrF qiTn } liada trm
sft-E. *rra ir+rr !?tE ur nridf, ffi. ft.a nrss rirra AiFr. "trn aftd .h{; fl,q rrya. rra rl,. r+ 12,,.di-lroo0t 4l
fs'ar ari sfitqt / -
A revision applicalion lies lo lhe Under Secrelary, lo lhe Governmenl ol lndia. Revision Applicalion Unit, l\,{inislry oI Finance,
Departmenl of Revenue, 4lh Floor, Jeevan Deep Buildinq. Padiament Streel, New Delhi-110001 under Section 35EE of the
CEA 1944 in respect of lhe following case, governed by f;rst proviso lo sub-section (1) of Seclion-35 ibid:

,fa Frd * fu* {fara + Jrrr.p i. arr {+sr* F4-Itr Frd +l hdt +r{Eri d ,ijR ,rF + qrI,re-a } drrr qr Bfr $a 6rre1i 2,t

S{ ffi \rn }im-aE d {E}:.<n 4g vnirra * dtra sr FFS trsR 116 i Tr rrg.flir )r r.rF + trrr+rn } atna ffi +rrsd zr
ErS ti<R zrF Ji qra'* r+ma + arH i,
In case of 5ny loss of gtods, where lhe loss occurs in lransil from a factory lo a warehouse or to anolher factory or frofi one
warehouse lo anolher during lhe course of processing ol lhe goods in a warehouse or in slorage whelher in a lactory or in a

,inC t nra{ ffi.{IE qT, dl +t fua F{ t Trfr -+ hryq i qgfd Frt ara qr rrff rB #fiq 3iarq T6 t y. (fti4 *
xrEi {. st rrai & ar6' Brd 4q {] +r a} hr4td $ x,ft i I /
ln case of rebale of duty of excise o. goods exported lo any counlry or lerrilory oulside India of on excisable malerial used in
llle manulaclure of lhe goods which are exported lo any country or lerrilory outside lndia.

qfi rsr< rra 6r {rrdri ffi(r BaT fiI1-d t arE{, icrd qr tard 4t rrd fuia f*qr :m tl /
ln case of goods exported oulsade lndia export lo Nepal or Bhulan, wilhoul payment oI duly.

qAff'TJ ricra * Iflred ?-16 + tl,rara + Ff( r) a{& i*. xfuA{,I r"{ fs* Effa qrdtrril } dad EFq *r ,rg t 3it{ S
irhr ai:nt-a (J{6-F) + "2!rr' -Ai ]ItuftrF re. 2i t998 a trm tog } rq- A-a a ri arffs Jn; FE{Ifrtu rr ar are *
qrft-d B,r' nt it/
Credit of any duty allowed to be ulilized towards paymenl ot excise duly on linal producls under the provisions of this Acl or
the Rules made lhere under such order is passed by lhe Commissioner (Appeals) on or afler, lhe dale appoinled under Sec
109 ol lhe Finance (No2) Act, 1998

jc{trd 3nia{ fi d cfiqi crr {isr EA-8 t n fr #fiq r(3ran e!-e (x+f,) ffi,2001, t frq{ 9 t liT+a faBft-. e,
t{Jren*{incq*3 F..6 * naJta *r wfr a-rfia r rq{t4a nrnfii +, sFr { lnln E rfn 3iray ff A cfiqi {iirri dI JriS

"Gqr 
qru e +frtr r;qe 1;r foF-q,, l9d4 fr u? 35 LE *'[.i ?qlfrF er6 fr ]rfi4ff ] sr*zl t at{ q{ TR-6 *f cfr

IiTra fr Jri qfer't /
The above applicalion shall be made in duplicate in Form No. EA-8 as specifed under Rule,9 of Cenkal Excise (Appeals)
Rules,200'l wilhin 3 monlhs from lhe date on which the order sought lo be appealed againsl is communicated and shall be
accompanaed by two copies each ot lhe OIO and Order-ln Appeal. It should also be accompanied by a copy of TR,6 Challan
evidenciflg paymenl of prescribed fee as prescribed under Section 35-EE ol CEA, 1944. under l\rajor Head of Account.

qdtrrur }r+6d * npr FrEfrfu-d trqtira sr"s S, ir.r{ft * ar* nrf*q r

*ei ta-a r+x ('{ drs-sqi 2Ir JTt +a d rcl zool- fi trrdri F+qr arv:llr qfi +idr,r r6F \.6 aro sri t =qra tt dFct 1000 -i 6r trmli hqr ar( I

The revision application shall be accompanaed by a fee ol Rs. 20Ol where lhe amount involved in Rupees One Lac or less
and Rs. 10001 where Ihe amounl involved is more lhan Rupees One Lac.

qfa fs ]lrall } €5 {fl xri9n +r s"fir&r t a} T;in rld 3rr.ll + h. erE a rrara, rtrtr+a ra * Ffisr sr;Tr friit tF azn *
dri $' rfi fi frgI qdi *rd n E-d + Rq qqrftsrfr yil-Jrq rorfufi{q "+t tE; yfti m *#q f,Jqr, +t \r+ }r-nrd f+-ql srfl e ' ,

ln c5se, rl lhe ordei covers vartous numbers of order- in Original, lee foa each O.l.O. should be paid in the aforesaid manner,
not withslanding lhe facl lhal the one appeal lo the Appellanl Tribunal or lhe one application lo lhe Cenlral Govt. As the case
may be, is lilled lo avoid scriploria work iI excising Rs 1 lakh fee of Rs 100/ for each.

qrrRnifu-d -arqrdq TF{. }fu ^ff"s t975. * 3fiflff-t * ]ras'r{ {fi JrA?r ('E Frrri xrerr f,r cfa q{ EFrlitd 6.50 6.{t +r
arqr q i- ftfr-a a;II Fiar firr /
One copy of applicalion or O l.O. as lhe case may be. and lhe order of lhe ad,udicating aulhorily shall bear a court fee slamo
of Rs. 6.50 as prescribed under Schedule I in lerms of the Coorl Fee Act.1975, as amended.

frqr !!-4, *dq r.qE r!6 Fi trdrfi{ }ffiq ;qrqrfufiur (Fr4 ftfu) 1M, 1982 ,i EErd !'a ]I;q {iqFtr Flrdi +}
sGqffa +r: dri fui 6 ntr $ t{ri l,T+Fi *sr }rir lr i
Atlenlion is also invited lo lhe rules covering lhese and olher relaled malters conlained in lhe Cusloms, Excise and Service
Appellale Tribunal {Procedure) Rules. 1982.

rE{ lr+frq crffi $t ir6i{ arfufr 6r} $ niflird aam+, fuqa 3lr{ F#FflE qrdrlrai * R(' $Sldnft ldrrdrq a!-6Er
www.cbec.qov.in s] ts sri f, | /
For the elaborale, detailed and latest provisions relal;ng lo filing oI appeal !o Ihe higher appellale aulhorily, lhe appellant may
reler lo lhe Depa(mp4lal websile www cba. qov in

(G)



Appeal No. V2l97/BVFy2016 ?3'
3

:: ORDERINAPPEAL::

The present appear has been fired by M/s. GHCL Ltd., Sutrapada, Veravar
Kodinar Highway, Tal.: Veraval, Dist. Junagadh -36227s (hereinafter refenedfo as ,,the

appellant") against order-in-originar No.BHV-EXcus-ooo-JC-o.,|-08_2016-17 dated
07'04'2016 (hereinafter refened fo as "the impugned order,,) passed by the Joint
commissioner, centrar Excise & service Tax, Bhavnaga r (hereinafter refened to as,,the
adjudicating authority,') in their own case.

2. Briefry stated facts of the case are that the appeilant horders of centrar
Excise Registration are engaged in the manufacture of soda Ash and sodium Bio_
carbonate, faling under chapter sub-Heading No. 2g3620.10 and zgolgo2o
respectively of the First schedule to the central Excise Tariff Act, .19g5 (hereinafter
referred to as "the finar products"). They were avairing CENVAT credit under the
CENVAT credit Rures, 2004 (hereinafter referred to as ,,the ccR,,). The appeilant were
using coal/lignite based boirers for generation of steam which was used for manufacture
of the said finar products and arso avairing cenvat credit of duty paid on coarirignite.
The Fly Ash derived from the said boirers and classifiabre under chapter Heading
No.26.21 were attracting duty @ 5% Ad Varorem vide Notification No.2/2011_cE dated
01 032011 (6% Ad Varorem w.e.f. 17.03.2012), with CENVAT credit facirity, and
therefore, the appeilant were required to pay cenkar Excise duty at appropriate rate on
removal of the Fry Ash, to maintain 'Dairy Stock Account, thereof and to file Monthry
Return i.e. ER-1 in respect of the said products in terms of Rule g, Rure 10 and Rure .12

of the central Excise Rules, 2002 respectively. However, on being asked, the appellant
has denied to consider the said product as an excisabre goods and to recognize as
'manufacture, relying upon the judgments in the cases of shaw wallac Gelatins Ltd. vs.
ccE-2001(131)ELT397(Tri.-Det) and uot Vs. Ahmedabad Etectricity co. Ltd.-
2003(158)ELT3(sc) and contending that it being waste product having no transaction
value was not marketable. During the period from March, 2011 to March,201s, the
appellant had cleared total quantity of '10,06,669.00 [ilTs of the said products without
payment of central Excise duty totally amounting to Rs.1,73,0s,g441-, which was arrived
at on the assessable value determinable in terms of section 4(b) of the central Excise

Act, 1944 readwith Rule 11 of the Central Excise Valuation (Determination of prices of
Excisable Goods) Rules, 2000 on the basis of contemporary value of such identical

goods manufactured and cleared by other manufacturers. This led into issuance of eight

show cause notices which includes seven periodical show cause notices, which were

adjudicated by the adjudicating authority vide impugned order wherein he confirmed the

entire demand of Rs.1,73,09,844/- alongwith interest under Section 11A(1)l11ABl11AA q
Page No. 3 of 7
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of the Central Excise Act, 1944 and
and Rs.5,000/- under Rule 25 and
respectively.

Appeal No. VZ97IBVRy2O i 6

rmposed penalty equal to the confirmed demand
Rule 27 of the Central Excise Rules, 2002

4

3' Being aggrieved by the impugned order, the apperant fired the present
appear on the various grounds with case raws. rt is observed that the apperant has
come up with the same grounds and citations as was submitted before the adjudicating
authority in the present case. Therefore, for the sake of repetitions I refrain to reproduce
the same' However, for brevity, the apperant mainry contended that the disputed goods
i e Fly Ash, generated as residue during the burning of coar used as fuer in the boirers,
was n.t excisabre goods and hence not reviabre to centrar Excise Duty since theprocess thereof was neither amount to manufacture nor the goods were marketabre, ashas been consistentry herd by various courts among other in the cases of Moti
Laminates-1995(76)ELT241(SC), tndian Atuminium_1980(6)ELf1a6(Bom.) 

&
1995(77)ELT268(SC), Tata rron & steer co. Ltd.-2004(16s)ELT386(sc), Hindarco
rndustries Ltd.-201 5(315)ELT10(Bom.), Ahmedabad Erectricity co.-2003(1 58)ELT3(SC)
etc , which were discussed in the impugned order. They strongry reried upon in the case
of Ahmedabad Electricity co. (supra), which is stated to be in their favour. They atso
contended that provision for concessionar rate of duty under Notification No. o2r2o11_
cE dated 01'03.2011 courd not be a ground for demand of duty on the said goods. The
apperrant further contended that the said goods were not being sord by them as they
had disposed off the same and as such there was no assessabre value avairabre for
duty payment, even otheruvise it being a waste/refuse had no value and could not be
valued on the basis of other sources in terms of Rure i.r ibid. They arso contended that
since there was no question of confiscation of goods as they had not creared any
dutiable goods, the question of penarty under Rure 2s ibid did not arise. simirarry, since
no provisions of the Rures were viorated by them, no question of penarty under Rure 27
rbrd arises' Even otherwise, their present case invorved interpretative issue, hence no
penalty imposable upon them. ln view of their submission, the impugned order is riabre
to be set aside

4 Personar hearing in the matter was herd 16.03.2017 which was attended
by s/shri Deepak singhar and Manish Depara on beharf of the apperant. They
reiterated the grounds of appear fired by them and arso submitted that Fry Ash was not
dutiable in view of the decision of Hon'bre supreme court in the case of Ahmedabad
Electricity co. Ltd. reported at 2003(1Sg)ELT3(sc). Further, the respondenrdepartment
has neither submitted any comments on the grounds raised by the appeilants in their
present appeals nor appeared for the hearing. I therefore proceed to decide the case on

w
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merit on the basis of records available on file

5 r have carefuily gone through the facts of the case, impugned order,
grounds of appeals and submissions made by the appeilant. The issue to be decided in
the present appear is that whether the impugned order confirming the proposed demand
of central Excise duty arongwith interest and imposing penarty equar to the confirmed
demand with regard to the subjected goods viz. Fry Ash, crassifying under chapter
Heading No. 26.2f in terms of Notification No.2t2o11-cEdated 01 .03.201 1 is proper
or otherwise.

6 r observe that the adjudicating authority has confirmed the demand of
central Excise duty on the Fly Ash holding to be excisable goods, classifiable under ch.
Heading No. 26.21 and reviabre to the duty in terms of the said notification dated
01 03'2011' However, the apperant contended that the disputed goods i.e. Fry Ash,
being a residue having no value, were non-excisable goods and hence could not be
levied to Central Excise Duty since the process thereof was neither amount to
manufacture nor the goods were marketabre, for which they praced reriance of various
case laws

7 rt is observed that the apperant were engaged in manufacturing of finar
products viz. soda Ash, sodium Bio-carbonate etc., and using coar/rignite based
boilers for generation of steam/erectricity, which was used further for manufacture of the
said final products. They were arso avairing cenvat credit of duty paid on coar/rignite.

B. I observe that conjunctive reading of provisions of Sections 2(d),2(f) and
3 0f the centrar Excise Act, 1g44 impries that in order to be an excisabre good, it shourd
be manufactured or produced, specified in the centrar Excise Tariff Act, 19g5 and
capable of being bought and sold for a consideration.

9 ln the present case, r find that undisputed facts of the case are that the so
called disputed goods viz. Fly Ash, were emerged as a by-product and produced during
the process of combustion of coar for generation of steam/erectricity, which were used
further for manufacturing of the said final products, and the same were classifiable
under chapter Heading No.26.21, which were attracting duty @ 5% Ad Varorem (6yo
Ad valorem w.e.f. 17.03.2012) vide Notification No.2t2o11-cE dated 01.03.2011 as
amended

On perusal of the case laws cited by the appellant, I find that the ISSUC

g
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involved in those cases was related to other goods such as Soap Stock, scrap, waste,

parings, dross & skimmings of Aluminium/Zinclsteels/other non-ferrous metal, hence

not identical to the goods under reference in the case on hand. Further, the Appellate

Tribunals/Courts in the said case laws have dealt with the issue with reference to word

'manufactured' deployed in Section 3 lbld and not decided the matter in consideration of

word "produced" used therein and vital for the case in hand. I also find that as defined

under Section 2(f) ibid, "manufacture includes any process incidental or ancillary to the

completion of a manufactured product. lfind that Hon'ble High court in the case of

oudh sugar Mil/s Lld. v. tJnion of lndia and ors . reported in 1982(10)ELT937(All.). held

that any by-product or intermediary product would be covered by the word 'production'

in Section 3 lbid I also find that rn the case of Khandelwal Metal & Engineering Works &

Anr. v. {Jnion of lndia, reported in 1985(20)ELT222 (S C), it was held that waste and

scrap are by-products of the process of manufacture and are inevitably incidental to the

manufacturing process. Therefore, in the instant case, it clearly implies that the

combustion of coal is incidental/ancillary process for manufacturing of the final

products, during the course of which the Fly Ash was produced. As regard the

appellant's reliance in the case of Ahmedabad Electricity Company Ltd (supra) l find

that the goods involved in the said case was cinder' held to be non-excisable goods

being unburnt part of coat, produced without having gone through the manufacturing

process, which is not the case of present appeal involving different goods i.e Fly Ash,

which was produced during the combustion of coal in the course of manufacturtng of

the final products, hence the said case law is not applicable. I further find that the said

Fly Ash was produced as a new and distinct product having different use thereof and

the same has been specified in the Tariff Act and was capable of being bought and sold

for consideration. as has been evident from the practices adopted by such other

manufacturers who cleared such products on paymerrt of duly and on the basis of sale

value thereof. the assessable value of the goods in this case has been arrived at in the

impugned order.

11 I also find that the appellant has relied upon the decision of Hon'ble Apex

court in the case of Ahmedabad Electricity company Ltd (supra) in their support. I

observe that the said case was decided much prior to issuance of the Notification No

2t2}j1-CE dated 01 .O3.2O11which shows that the legislation after considering the said

decision has consciouslv decided to charqe the central excise d utv on the imouoned

qoods. Therefore, the intention of the legislation is very clear and hence. I find that

there is no ambiguity about charging of central excise duty on the said goods Iq

6
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12. As regard argument of the appellant for non applicability of Rule 11 ibid.l

observe that since the appellant had stated to have disposed off the said products ie'

Fly Ash, without consideration rather they incurred expenditure for such disposal,

however the central Excise duty is leviable on incident of manufacture of excisable

goods and the said product is held to be excisable goods leviable to duty. since, except

Rule 11 ibld all rules of the Central Excise Valuation (Determination of Prices of

Excisable Goods) Rules, 2000 covers contingencies where sale or self consumption is

involved in some form or Other, therefore, in such case, the assessable value would be

determinable in terms of residuary rule i e. Rule 11 lbld. which has been adopted in the

impugned order. Hence, I do not find any force in the appellant s arguments in this

regard.

,13. Therefore, in view of above discusslon. Ifind that the said Fly Ash

satisfied the test of being manufactured in terms of the said corresponding provrsions

and thus levied to duty in stipulation of the Notification dated 01.03.2011 supra. Thus,

arguments advanced by the appellant are untenable. The appellant is therefore liable to

pay duty along with consequential interest and penalty. Therefore, I do not find any

infirmity with the impugned order and uphold the same Accordingly, I relect the present

appeal of the appellant.

t8 3rqinf,dt rsRT t$fier+ sfia +i FqilT 3qt+a aft'* t Poqr arar tl

14 The appeal filed by the appellant stands disposed off in above terms

Gr),i\!^'L
(5ff ris-r)

3Trrrf,d (3r+a-s - lll)
Bv Speed Post
To,
M/s. GHCL Ltd., SutraPada,
Veraval Kodinar HighwaY, Tal :

Veraval, Dist. Junagadh-
362275
Copv to:

1. The Chief Commissioner, Central Excise and Service Tax, Ahmedabad

2. The Commissioner, Central Excise and Service Tax, Bhavnagar'

3. The Assistant Commissioner, Central Excise. JLrnagadh

4. The Dy./Assistant Comrnissioner (Sys ) Central Excise, H. O

Bhavnagar - with a request to upload the OIA on website.
5. The Superintendent, Central Excise, AR-ll, Veraval.
6. PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.
7. Guard File.
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