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Date of Order: Date of issue:
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Passed by Shri Uma Shanker, Commissioner (Appeals-lil)
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Arising out of above mentioned OlO issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise | Service Tax,

Rajkot / Jamnagar / Gandhidham

srfraFaY uiaer & A/F Ud gar / Name & Address of the Appellant/ Respondent -

M/s. Ketan Jute Bags P. Ltd., Plot No. 701, GIDC-I1,, Sabalpur, Junagadh,
Shri Pradipbhai B. Tanna, Director of M/s. Ketan Jute Bag. P. Ltd.. Plot No. 701, GIDC-
11, Sabalpur, Junagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellale Tribunal under Section 358 of CEA, 1944 { Under Section &6 of the Finance
Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 0-20, New Mental Hospital
Compound, Meghani Nagar, Ahmedabad: 380016, in case of appeais other than as mentioned in para- 1{a} above
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule & of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by 2 fee of Rs. 1,000/~
Rs.5000/-, Rs 10,000/~ where amount of duty demandfinterest/penalty/refund is upto 5 Lac., 5 Lac 1o 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominaled public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/~
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellale Tribunal Shall be filed in guadruplicate
in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1594, and Shall be accompanied by a copy of the order
appealed against (one of which shall be cerified copy) and should be accompanied by a fees of Rs 1000/- where the amount
of service lax & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax &
inlerest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of
the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. /
Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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The appeal under sub section (2) and (2A} of the section 86 the Finance Act 1994, shall he filed in For ST 7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals} (one of which shall be a certified copy} and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Serviee Tax
to file the appeal before the Appellate Tribunal.
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For an appeal 10 be filed before the CES
TAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under Section 83 of the
Finance Act. 1994, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where
duty or duty and penaity are in dispute, or penalty. where penalty alone is in dispute, provided the amount of pre-deposit
payable would be subject to a ceiling of Rs. 10 Crores

Under Central Excise and Service Tax, “Duty Demanded” shall include -

(i) amount determined under Section 11 D
{ii) amount of erroneous Cenval Credit taken:
(i) amount payable under Rule & of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply ta the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Sirest, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case. governed by first provise lo sub-section (1) of Section-35 ibid:
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in case of any loss of goods, where the loss occcurs in Iransit from 2 factory to a warehouse or to another factory or from one
warehouse 1o another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory oulside India of on excisable material vused in
the manufacture of the goods which are exported to any country or territory outside India.

afg 3cUE UFF IR U R SR ¥ e AUTE T NI A @ e o g/
in case of goods exported outside India export to Mepal or Bhutan, without payment of duty.
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Credit of any duly allowed to be utilized towards payment of excise duty on final praducts under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or afler. the date appointed under Sec

109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought lo be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of GEA, 1944, under Major Head of Account.
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The revision app]’ication shall be accompanied by a fee of Rs 200/~ where the amount involved in Rupees One Lac or less
and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

F U 3w A T wER S vF wded Bhar W & |/
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner.
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application 1o the Central Govt As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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Allention is also invited lo the rules covering these and other related matlers contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982
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www.cbec.gov.in FT 2T FFa & |/ _
For the elaborate, detailed and iatest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.chec.gov.in

o T FEY # oFE I F EHEA § A TAF BT WY F R qoF W OEw. 30Ea 2 8 e amr i s oasr &
mymﬂ%mqﬁmﬁmaﬁwummm



Appeal No. 90 & 81/BVR/2016

3 | W\

/
LB

:: ORDER IN APPEAL ::

The appeals encapsulated hereinbelow have been filed by the following
appellants against Order-In-Original No. AC/JND/01/2016 dated 31.03.2016 (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner, Central

Excise Division, Junagadh (hereinafter referred to as “the lower adjudicating authority”)

Sr. No. Name of the Appellant Appellant No.
01. M/s. Ketan Jute Bags Pvt. Ltd., Appellant No. 1
Plot No. 701, GIDC — 11,
Sabalpur, Junagadh.
02. Shri Pradipbhai B. Tanna, Appellant No. 2
Director of M/s. Ketan Jute Bags Pvt. Ltd.,
Plot No. 701, GIDC -,
Sabalpur, Junagadh.

2. The facts of the case in brief are that during an enquiry of purchase of 20
MT Filler Compound by appellant No.1 from M/s Superpack, Sarkhej through M/s.
Radhakrishna Carriers Pvt. Ltd. without invoices by making payment in cash, it was
revealed that the appellant No.1 had not made entry of receipt of the said 20 MT Filler
Compound in their statutory record so as to adjust 20 MT of Filler on which they had
availed CENVAT credit and destroyed it without obtaining permission for destruction
from the Central Excise Authority. Thus, it appeared that the appellant No.1 had
destroyed 20 MT Filler Compound on which CENVAT credit was availed by them and
replaced it by another 20 MT Filler Compound contravening the provisions of Rule 9(5)
of the CENVAT Credit Rules, 2004 (hereinafter referred to as the “CCR, 2004").
Accordingly, a show cause notice No.V/3-35/D/2014-15 dated 12.02.2015 (in short —
SCN) was issued to the appellant No.1 as well as appellant No.2 alleging for abetting
appellant No.1, which was decided by the lower adjudicating authority vide the
impugned order, wherein he (i) confirmed the demand of non reversed CENVAT credit
of Rs.65,920/- alongwith interest under Rule 14 of the CCR, 2004 read with Section 11A
(1) of the Central Excise Act, 1944 (hereinafter referred to as the “Act”); (ii) imposed
penalty of Rs.65,920/- upon appellant No.1 under Rule 15 of the CCR, 2004; (iii)
imposed penalty of Rs.65,920/- upon appellant No.2 under Rule 26(1) of the Central
Excise Rules, 2002.

3 Being aggrieved with the impugned order, the appellant No. 1 and
appellant No. 2 preferred the present appeals mainly on the grounds that they had
never stated that they had destroyed the said Filler compound and to avoid any dispute,
they had purchased the Filler compound without invoice. The lower adjudicating
authority has also erred in imposing penalties Rule 15 of the CCR, 2004 and under Rule
26(1) of the Central Excise Rules, 2002.
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4. The personal hearing in the matter was fixed on 21.03.2017, which was

attended by Shri Paresh Sheth, Advocate, on behalf of both the appellants who
reiterated the grounds of appeal.

5. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and submission made during the personal hearing. The short
Issue to be decided in the present case is as to whether the impugned order confirming
demand of non reversed CENVAT credit on alleged destroyed inputs is correct, or
otherwise.

6. | observe that the appellant No.2 was interrogated during investigation and
his statement was recorded on 13.09.2013 in question-answer format. The relevant
portion of statement dated 13.09.2013 tendered by appellant No.2 is reproduced below
for better understanding of facts:

Q.8  When there is no bumning loss mentioned in the documents submitted by you,
how it can be believed that there may be burning loss of around 20 MT
according to your statement dated 05.07.2013?

A.8  As regards the statement given by me on 05.07.2013, | hereby explain that it
was noticed during the starting of production that the filler compound
purchased by our company at that time was of very low quality. Therefore,
during consumption of said lower quality of filler in production at initial level, it
was observed that such low quality of filler compound would not work and
there was no alternate except to destroy the same. Therefore, we have
destroyed the said filler compound and to avoid any dispute this fact was not
reflected in our records and to adjust above destroyed 20 MT stock in record /
documents, we have purchased this 20 MT.

| find that the above reply given by the responsible person appellant No.2 i.e.
Director of appellant No.1 clearly shows that an attempt was made by the appellant
No.1 to compensate the shortage of raw material i.e. 20 MT of Filler Compound
occurred due to its destruction by them without reversal of CENVAT credit availed on it,
by purchasing the same quantity from M/s Superpack, Sarkhej without invoice. Since
shortage of 20 MT of Filler Compound on which the appellant No.1 had availed
CENVAT credit is not in dispute and the statement dated 13.09.2009 tendered by
appellant No.2 has never been retracted and he played a vital role in entire matter, |
therefore find that the appellant No.1 had deliberately violated the provisions of Rule
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9(5) of the CCR, 2004 by suppressing the material facts of availment and non-reversal
of CENVAT credit on 20 MT of Filler Compound with intention to evade payment of
Central Excise duty.

7. In view of above discussion and findings, | do not find any infirmity in the
impugned order confirming demand of non reversed CENVAT credit alongwith interest
under Rule 14 of the CCR, 2004 and consequential penalty under Rule 15 of the CCR,
2004. However, | observe that the amount of penalty of Rs.65,920/- imposed under
Rule 26(1) of the Central Excise Rules, 2002 by the lower adjudicating authority upon
appellant No.2 is on the higher side, hence, reduce it to Rs.33,000/-.

8. ITACTRAT3 ZART &of &I TS 3dTelT FT fFICRT IRIFT Tl § v Srar &1
8. The appeals filed by the appellants stand disposed off in above terms.
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JrgeEd (3rdew - 1)
By R.P.AD.

To,

01. M/s. Ketan Jute Bags Pvt. Ltd.,
Plot No. 701, GIDC -,
Sabalpur,

Junagadh.

02. Shri Pradipbhai B. Tanna,
Director of M/s. Ketan Jute Bags Pvt. Ltd.,
Plot No. 701, GIDC -1,
Sabalpur,
Junagadh.

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Central Excise, Bhavnagar.

3) The Assistant Commissioner, Central Excise, Junagadh.

4) The Dy. / Asst. Commissioner (Sys.), H.Q., Bhavnagar - for uploading on website.
5) The Superintendent, Central Excise, AR — Junagadh, Junagadh.

6) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.

7) Guard File.
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