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M/s. Atam Manohar Ship Breaking P. Ltd., Plot No. 8li, Ship BreakingYard, Alang

Dist : llhavnagar-
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Act 1994 an appeal lies to:
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do.porno. Mugti", Nagar, Ahmedabadi 380016, in case of appeals other than as menlioned in para, 1(a) above
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The appeal to lhe Appe ale Tribunat shatl be filed rn quadruplicale rn form EA-3 / as prescrrbed under Rule 6. of Central Excise

l,lppeJti nues,2OOi and shall be accompanied against one which al leasl should be accompanied by a ree of Rs. 1,0001
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the bench of any nominaled pubtac sector bank of the place where the bench of lhe Tribunal is situated. Application

made for grant of slay shall be accompanied by a lee ot Rs. 5001

Jffq arqft6{or t (trH }rftd. i{a 3{ftG:r8, 1994 EI t{Rr s6il) + rI lla SflFr fr{f,4rff-1994' t ft{{'9(1) i 6d Eirlfi-d

"* si.ili .ii ,in"t'; ti ; i eit r.a rsi arq l?s nrtrr i *a lrfi{ *r 4dr 6t, i{& cfr {rir i sd-ra 6't (tid- t 16 cfi
cxrffa A-Jl qrfdq 3t{ ard' t {ff t 6F (.6 cfr + {Rr, rdr i-4m{ Sr xia ,'c]J A ail:lk 4rqr 4T qx)art -T-I'-: Tq qr
.rFTt .F{ 5 6rnd 6s!r qT 50 dTg Fq( .6 Jrlrdl 50 o* o* 6 rt+ t ;fl ?rErl. LOOO/- ttr}. 5.0001 6qt Jiir4r 10000i Tlri 6r
f;irft" ; iru,o a oe i-- n)r frqttoa ttiE +r l{rrdra gefud 3{trrc -qrq.Q6{q St rrrl1l } rrdr{s rF-Err + 'rrA -f, 

f61i
$-ffi +, + t* i=* rrt mrea t+ ir.c eam'q. ,at urG! | €tituB {rqc 6r }.rrrd? t+ fI rs^rnnr * Frar flfFE a-6t

rrqd x{HIq -q-q.rfu6pr & ?,R Era t I FFra ]irarr {rl fi-lri a fir' Jni{a-qr + srq 500i- {qs 6r llrllltd 116 Fr 4-{al

The appeal under sub section (1) ol Section 86 o{ the Finance Acl, 1994, lo the Appellate Tribunal Shall be liled ln quadruplicate
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appealed agalnst {one ot which shall be cerlifred copy) and should be accompanied by a fees of Rs. 10001 where lhe amounl
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The appeal under sub seclion (2) and (2A) of lhe section 86 the Finance Act 1994, shalt be lited in For ST.7 as prescribed
unde' Rule 9 (2) & 9(2A) of the SeNice Tax Rules, 1994 and shall be acconrpanied by 6 copy of order of Commissioner
Central Excise or Corhmissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy of lhe order
passed by lhe Commissioner aulhorizing the Assislanl Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeat before the Appe ate Tribunal.
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ral,ri ]l-S qd lr*f, R) rrl -ff 6Ht/

For an appeal lo be irted before the CFS
TAT, uoder seclion 35F of lhe cenlral Excise Act. 1944 which is also made applicabte Io service Tax onder Section 83 o, the
Finance Acl 1994, an appeal against this order sha lie before the Tribunal on paymenl ol loyo of the duly demanded where
duly or duty and penalty are in dispule, or penalty, where penalty alone is in dispute. provided lhe am;unt o, pre-deposil
payable would be subject lo a ceiling of Rs 10 Crores.

under Cenlral Excise and Servrce Tax,,Duly Demanded, shall rnclude:
li) amount delermjned under Seclion 11 D;
(ii) amount of erroneous Cenval Credit takeni
(iiD amount payable under Rule 6 of the Cenval Credit Rules

_ provided funher Ihal the provisions of this section shall not apply lo lhe slay applicalion and appeals pending before
any app€llate aulhorily prior lo the commencement of the Finance (No2) Act 2014

rr.d EasR 6t Tiffrlvr rr}{i .

Revlllon applic; on to covemm.nt ot lndta:

L *ti TrteTq TFi-4r ffifud FrFdt c. ,ffq rflE ?r.a. vBF.n.,I 1994 fi rn,., 35LL t qlrP qrra t irFrt, rrr{Ftil? trra sr6n qdnlror xrldd l+r* fuB ,- Ez. rrra arn"r fit Fte, *{n a- ,.da, 
-{€z ,t + t"* iiorjij, " +kor arar frqt / -

A revision applicalion lies to lhe under secrelary, lo the Government ot tndia. Revision Application unit, Ministry of Finance.Departmenl of Revenue, 4th Floor. Jeevan Deep Building, Partiament sreet, New Dethi,1lb0ot, unoe. section'giee J ineCEA 1944 in respect of the lollowing case. governed by firlt proviso to sub-section (1) of Section_3s ibid
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ln case ol any loss of giods, where the loss occurs in lransil from a faclory lo a warehouse or lo anolher faclory or lrom onewarehouse lo another during lhe course of processrng of lhe goods in a wirehouse or in storage whether in a taciory or in a

rraP + {16{ E;S {rq sr #{ at ftqta 6-r rt Frs } trEEtD- i qJr{a F.i Frd q rl J+. idlq 3;qE ?rai + .r. I+i.r +,rFd t rr[ +drfitrtrrE o- efr +,+qti fi,rAi'r i '-i' ---''
ln case oI rebale of duly ol excrse on goods exporled lo any country or leritory outside India ol on ercisable materjal used rnlhe manufactrxe of the goods which are erported to any counlry or teritory ours'ide tndia

,qfa 
*.:lo.- Eada fsq Frar ,{r.d + qra{, iqr qr 

'I 
a *l Fro fua. B-lr :ro tt iln case of qoods exported outside ,ndra export to Nepat oi Bhulan. without payment of duly
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rja: *^Tn"q i Rir st 3qf **c rr vtfrrg (.d rE+ tna qrdrrrd * (rra Erp fi r* * l+r ts]r?v il {ri Biq-4 } -rdr{T Efu yft.ftrq (a. 2i. 1998 & rrm 109 adn, h-qa fi ,rg rt-o y,-o ssrqrftA + nrd1q ,mfi-a t\' ,rt tt/

Credit of any duly allowed to be utilized lowards paymenl o, excise duly on tinal producls under the provisions of lhjs Act orlhe Rules made lhere under such order is passed by tne Commissioner' (Appeals) on or after, the daie appointed under Sec109 of the Finance (N0.2) Acr i998.

rq{t4a }ri{i fi zi cftqi car riGn EA-8 } i}^fi #ftq 5.qe.d {-n (j{fid) frqrir{$, 2001, * B-:ra g * rtrria EAftE e,fF ]lrelr +^Titqd * 3 Fr6 * l?+d 6r TrS n-rfFs I :*++a y'tr"'* fu C",ra{ a xfffl l,T2t fr qt oF{" rora a art
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The above applicalion shall be made in duplicate io Form No. EA-8 as specified under Rute, 9 of Central Excise (Appeats)
Rules,2001 within 3 monlhs tlom lhe dale on which the order sought ro 6e appealed againsl is communicatea ano srratt ueaccompanied by lwo copies each ol lhe olo and order-ln Appeal. la shouid also' be accompanied by a copy of TR-6 cha an
evidencing payment o, prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major ilead oi'Account.

T{ta.sr.trFa{ t qra ffifui Ftft-a r1a f,r J"dEft fr JrS n-rFE I
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The revisro n 
- 

a ppTicatron shall be accompanied by a fee of Rs.2oo/- where lhe amount involved rn Rupees one Lac or less
and Rs 1000/, vvhere the amounl involved is more lhan Rupees One Lac.
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ln case d lhe order covers ralious numbers of order in Original, fee for each O.tO. shoutd be paid in the aforesaid manner,
not withstanding lhe facl lhat the one appeal to lhe Appellanl Tribunal or the one application to the Centrat Govt. As the casemay be. is filled lo avoid scriploria work if excisjng Rs. 1 takh fee of Rs l0ol for each.
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^A-"ff 

1975 * trd{rff I + lrdsl{ {fr :n*tr ('E errra 3narr ff cA c{ EErlfta 6 50 nqt aTqrqrrq ra IfFFc E t Ftar qtfist i
One copy ol applicalron or O lO. as the case may be. and the order of the adjudicaling authority sha bear a coun fee stampo, Rs. 6.50 as prescribed under Schedule-t in terms of lhe Court Fee Act,1975, as amended.

SFr rrF, irfr{ iic3 liF r-d- €-dr*-{ jrffiq aznq]F-fr{q {6nt QQi lMt r9g2 i. aft-F (rd }rE Fdfi,e srFdr *t
sl,Ifl-na lFre {d ttfnl fi jitT rt .Ed }-rnftsi.fur Grf,i-tr./
Allention is also inviled lo the rules coverifld lhese a,ld_ other related maters contained in the Customs. Excise and SeNice
Aopellale Irbunal (P,ocedure) Rules, 1982 .,. d/t
3iq Y*frq crffi +l 3r+a eftra *r+ h qa*a' ZETT4 8qa fir rdrrrs q[drrrai * iar, 31+dr?n Efir,frq +d€rac
www cbec.qov i.r +i ts EFA t r / 1 , ;. '
For rhe elaborale. delar,ed and latest oro\rsio'ts retatrrgi rc r rg ot appeal lo the hrqher anoettate autho tv. the appe,lant mai
refer lo lhe Departmental website www.cbei gov.*: - I
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:: ORDERIN APPEAL::

The present appeals has been filed by l\ills Atam l\4anohar Ship Breakers

(P) Ltd., Plot No, 88, SBY Sosiya, Post: Manar. Dist.: Bhavnagar (hereinafter referred

to as "the appellant") against Order-in-Original Nos: 42 & 43/AC/Rura|/BVR/RR/2O15-16

both dated 19.03.20'16 (hereinafter referred to as lhe "the impugned ordei') passed by

the Assistant Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter

referred to as the "the adjudicating authority").

2.1 The facts of the case are that the appellant was engaged in the activity of

manufacturing of goods and materials obtained by breaking up of ships, boats and other

floating structures falling under the chapter heading B90B to the First Schedule of the

Central Excise Tariff Act, 1985 lt appeared that the appellant had cleared the goods

namely shackles, Turn Buckles, Eye Bolts Ring, cada. Kappa, Hooks Socket, Pulley

Blocks, Trolleys, Bracit etc. from the old ships without payment of central Excise duty

under non-excisable invoices, by treating them as'non-excisable goods'as well as lron

& steel Plates by mentioning wrong description as waste & Scrap of lron & Steel

Melting Scrap to evade payment of Central Excise duty'

2.2Theaboveobservationsledtoissuanceoftwoshowcausenoticesas
detailed below:

(i)SCNNo.Vl/8(a)-2B1lEA-Z}OotAG.Blzo14-15dated29.05.2015,whichwas

adjudicatedbythelowerauthorityvideimpugnedorder'wherein,heconfirmedCentral

Excise duty of Rs.1,86,0121 under section '1 1A(4) of the central Excise Act, 1944

(hereinafter referred to as 'the Act',) alongwith interest under section 11AA of the Act:

and imposed penalty of Rs.93,006/- under Section 11AC(1Xb) of the Act'

(ii)SCNNo.V.72l03-36/D/Rural/2014-15datecl05.03.2015,whichwasadjudicated

bytheadjudicatingauthorityvideimpugnedorder,wherein,heconfirmedCentralExcise

dutyofRs.6,336lunderSectionllAoftheActUpontheappellantandappropriatedon

beingalreadypaidbythem;imposedpena|tyof[ls,6,336lunderSectionllACofthe

Act;imposedpenaltyofRs6,336lunderRule26oftheCentralExciseRules'2002'

and imposed redemption fine of Rs' 1 ,62,5001'

3. Being aggrieved with the impugned order' the appellant has preferred the

present appeals contending interalia that:

ln7

',. i't- '.!ll
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(i) with regard to the goods viz. shackres, Turn Buckres, Eye Borts Ring, cada,
Kappa, Hooks socket, Purley Blocks, Trolreys, Bracit etc., it is undisputed fact that they
had correctly and legally cleared the disputed goods under cover of bills / invorces as
mentioned above as "non excisable goods" as the same was out of purview of section
XV of the tariff read with chapter Note g of the tariff rhe said goods obtained from the
ship are non-excisable as no process was carried out to obtarn the disputed goods but
only taken out from the board of the ship and not r:overed as excisable goods in terms
of Rule 2(d) and 2(f) of the central Excise Tariff Act, 1985. This practice has already
been settled by the Department and being foll:wed since 1gB3 from which ship
breaking activities have been undertaken at ship l3reaking yard, Alang / Sosiya, Dist.:

Bhavnagar. In cir. No.34sl61lg7-cx dated 23.10.1997, it has been specifically

clarified that the goods and materials recovered during the course of Ship Breaking are
"non excisable goods" as there is no entry in the central Excise Tariff Act, 1g85. This
crrcular is squarely applicable in the present case.

(ii) with regard to the goods viz. lron & steel plates, it is admitted fact that these
goods were manufactured by scrapping of the old and used imported ships and are not
always in specific measurement say having width of 600 MM or less and more than 600

Mlv with a specific thickness say 4.75 MM less or more etc. The confirmed duty is
nothing but a "differential duty" for classifying the goods as waste & Scrap of lron &
steel Melting Scrap under CESTH No.72044900 instead of lron & Steel plates under

CESTH No.72085110. The goods described under GESTH No.72085'1 10 reads as
"Plates", the description of which is "other, not in coils, not further work than hot rolled,,.

ln addition to this, it has also been provided that such plates should have been having a

thickness exceeding 1Omm ln ihe present case, the department has not proved that the

seized goods were nothing but Plates as descrrbed under GESTH No.720851i0 and

enhanced the value of the goods without any concrete evidence. They also contested

for imposing penalties and redemption fine to the extent of Rs.1,62,5001. ln support of

the case, they relied upon the Board's letter F.No.'137116712006-CX-4 dated 03.10.2007

and the following decisions.

. Praxair lndia Pvt Ltd. - 2012 (278) ELT 579 (S.C.)

. Laipat Rai Jindal -2010 (28) STT 474

. Shanthi Casting Works - 2009 (20) STT 459

. Densons Pultretaknik-2003 (11) SCC 390

The personal hearing in the matter was held on 09.12.2016 which was4 (\r,,

,+
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It

attended by shri N. K. Maru and shri U. H. Qureshi, both consultants, on behalf of the

appellant, who reiterated the grounds of appeal T[ey contended that the description of

goods is not matching with tariff heads. They also pointed out para B of the Circular

No.1Oi4l2l2016-CX. dated O1 .02.2016 and made additional written submission wherein

they relied upon the following citations:

. Oswal Knit - 2002 (241) ELI 213

. CMS Computers - 2005 (182) ELT 20 (S.C.)

. ECE lndustries -2004 (164) ELT 126 (S.C.)

. ITW Sigmod - 2008 (221) ELT 75 (CESTAT)

5. I have gone through the impugned order, appeal memorandum and

submissions made during the personal hearing. The issue to be decided in the present

appeal is as to whether -

(i) the claim of the appellant to the effect that the goods viz. shackles. Tum

Buckles,EyeBoltsRirtg,Cada,Kappa,HooksSocket,PulleyBlocks'

Trotleys,Bracitetc.are"nonexcisabhzgoods"asthesamewasoutof

purview of secllon XV of the tariff read with chapter Note 9 of the tariff , is

(it)

correct or otherwise.

the differential dutY confinned by the lower adiudicating authonty by

5

ctassifying the seized goods as /ron & Stee/ Plates, which were cleared as

Waste & Scrap of lron & Steel Metting Scrap by the appellant and

consequently imposing penalties and fine are, correct or otherwise

6.llobservethatthedisputeisregarrjingexcisabilityorotherwiseofthe
impugned goods viz. Shackles, Turn Buckles, Eye Bolts Ring' Cada' Kappa' Hooks

Socket,PulleyBlocks,Trolleys,Bracitetc',enrergingfromshipbreakingactivity'

cleared as ..non-excisable goods,'by the appellant, in context of Chapter XV of the

schedule to the tariff. The overview of the statutory provisions governing the matter is of

utmost importance. section XV of the first schedule to the tariff covers 'Base metals and

articlesofBasemetals,,i.e.chaptersT2to83,NotegofthatChapterreads..9./tt

relation to the productsof this Secfion, the process of obtaining goods and materials by

breaking up of ships, boats and other floating slructures shalt amount to manufacture "

Further classification heading .Bg0g 00 00" is for "vessels and other floating structures

\i
f

for breaking uP"

1

t
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62 I further observe that the Board, vide circular No.1014r2t2016-cX. dated
01 .02.2016. has clarified as under

It can be seen from the above that if any s.rviceabre articre, which is generated
during the breaking of ships and sord as second hand goods, then such good is not to
be treated as excisabre goods. on keen perusar of the impugned invoices viz. T-3 dated
05 04.2014, T-4 dated os -04 2014 and r -22 dated 1 6.05 2014, r find that the goods viz.
Shackles, Turn Buckres, Eye Borts Ring, cada, Kappa, Hooks socket, pufley Brocks,
Trolleys, Bracit etc. have been cleared by the appeilant as "Machinery and parts,,. The
lower adjudicating authority has concluded the said articles to be having the nature of
scrap of parts of ships but has not given findings as to how these articles would classify
as scraps. It is a prevalent market practice that waste & scrap are normally sold on
werght basis and fetch low price. lobserve that these articres have not been sord on
weight basis rather sold as "Machinery and parts" at a price much higher than that of
price of waste & scrap and hence. can not be termed as waste & scrap. r accordingry
set aside impugned order No. 42lAC/Rural/BVR/Rtt/2015-16 dated 19.03.2016.

7.1 with regard to the differential duty confirmed by the rower. adjudicating
authority by classifying the seized goods as lron & steel plates, I observe that the lower
adjudicating authority, at para No 16.2 to 22 in rhe impugned order No.

43/AC/Rural/BVR/RR/2015-16 dated '19 03.2016, has given the detaited findings and
appreciated all the oral and documentary evrdences resumed during investigation,
which clearly corroborates oral and documentary evidences in evasion of Central Excise
duty by the appellant. Accordingly, he has confirnred central Excise duty of Rs 6,336/-
alongwith interest and penalties uncler section 11AC of the Act & Rule 26 of the central
Excise Rules, 2002 and also imposed redemption fine of Rs.1,62,5001. The findings of
the lower adjudicating authority are based upon the vocal and profuse confessions on

{*

6

Itr
tt'

,
",

Page No 6 ol B



Appeal No 96 & 98iBVR/2016

crQ

the part of shri Mukesh Gupta, Broker of lron & steel product emerged from ship
breaking and shri Anil Jain, Director of the appellant, who have clearly and categorically

admitted the impugned goods were in fact M. s. plates having price of Rs.2g,5001 per

M.T., however, being cleared at suppressed price of Rs.25,806i- per M.T. by mis_

declaring the goods as waste & Scrap of lron & steel Melting Scrap. The investigation

has discussed the modus operandi of appellant No.1 in detail and hence, for the sake of

brevity, I am not reiterating the same all over again.

7.2 Notwithstanding above, I also find that the appellant had also deposited

the amount of Rs.6,3361 without registering any protest towards discharging their

liability of Central Excise duty, which implies that the appellant had also accepted their

liability of payment of Central Excise duty on the charges levelled against them. Thus, in

view of above discussions and findings, I am of the considered view that the claim made

in this regard by the appellant is not maintainable and consequently hold that the facts

deposed by Shri Mukesh Gupta, Broker of lron & Steel product emerged from ship

breaking and Shri Anil Jain, Director of the appellant in their respective statements

dated 18.03.2014 have to be granted due evidential value. ln this regard, lalso, rely

upon the decision of Tribunal in the case of M/s. Surei Engg. Works V/s CCE, New

Delhi repofted as 2004 (167) ELT 195 (Tri. Del.), rrrrherein, it has been held at para 6 as

follows:

"lt is well settled that admlssion nlade by the maker (;an be accepted as a substantial piece of
evidence under the law. He cannot be later on, pemilled to turn round and denv that hB
admlssion was not voluntarv, unless he ls able to esfab/lsh that the admission was extracted from

7

him under coercion. duress. threat. etc. This being the position in law, in my view, the admission
made by Shri Aaloke Surle, the proprietor of the appellant's firm which he never retracted by
alleging to had been taken out from him. by beating, coerciotl, provided substantial piece of
evidence for proving the allegations against hint, as contained, rn fhe SCN. He even deDosited
the dutv amount witllout anv protest. Therefore , the non-preparation of the Panchnama and
joining of the independent witnesses, under these circumstances, has got no bearing on the merit
of the case."

7.3 ln view of above discussion and findings, I do not find any infirmity in the

impugned order so far as confirmation of demand of Central Excise duty, interest and

penalty upon the appellant under Section 11AC of the Act is concerned. However, since

penalty under Rule 26 of the Central Excise Rules, 2002 is imposed upon a person and

not upon a firm, therefore, ldo not find any reason to uphold it upon the appellant.

Further, looking at the value of the goods seized in the ir:stant case i.e. Rs.5,42,640/-

and duty & penalty amount involved in it, I observe that the amount of fine of

Rs.1,62,5001 imposed by the lower adjudicating authority is on the higher side, hence,

reduce the fine amount from Rs.1,62,500/- to Rs.40,6251.

4li';,';.
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B' ln view of above discussions and fincrings, the impugned order No. 42 &
43lAC/Rural/BVR/RR/2015,i6 both dated 19.03.2016 are modified to the above extent.

qERr il$fia* :r{nt +r ErcRT Jqnea aft* t B-qr drdl tl
The appeals filed by the appellant stand disposed off in above terms.
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To, 3rftar+ 1r{-ay
M/s. Atam Manohar Ship Breakers (p) Ltd.,
Plot No. BB, SBY Sosiya, post : Manar,
Dist.: Bhavnagar.

Copv to:
1

2
a.)

4
5

o
7

The Chief Commissioner, Central Excise, Ahmedabad,
The Commissioner, Central Excise, Bhavnagar.
The Assistant commissioner, centrar Excisi Rurar Division, Bhavnagar.
The Dy / Asst- commrssioner (sys ), H.e., Bhavnagar - for uproadin[ on websiteThe Superintendent, Central Excise, eR _ il, atung."-
PA to C_ommissioner (Appeals-l I l), Central EiciselnhmeOabad.
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