
q,
::3nFEr (3r+,ir-r I I ) 61 iF.rqtf,q,+fiq fi{f( QIEF'::

O/O THE COMMISSIONER (APPEALS-III), CENTRAL IiXCISE,

Effiq aa, aidfq taq|{ as, 3l-q?l / 2"d Floor, Certriil l:rcise. llhavan,

Ig' st"6 ft-dl' t5,/ Racc course Ring Road,

{rf,+t-d / Rajkor- 360001

rrdta dci

ail.com'fele Fax No. :0281 217'79521?.1411.11 llnrail cexa alsra kot u

rr{ta r q,rie drqr r

v2t.l,]{ tavU2$16

{i{ Jnerr Ti /
OIO No

22lDemand/15- 16 09.01.20 t 6,

Aar6 /
cF .)

ET 3rfi-a 3lrltt {iuq[ (cliler-ln-appeal No.)

7I

tT

(A)

BHV-BXCUS-000-APP-003-20 I 7-l 8

$Tear faarfi/
l)atc of Order

25.01.2017
srfr 6G ST drts/
l)ate of issue:

2"1.04.?.017

ah rer {a-r, 3rsf,d (3r+il-lll) rdrr crfufr /
Passed by Shri Uma Shanker, Commissioner (Appeals-lll)

}rq{ }r.{ad/ E,.t€a i{,Tfd/ f,qqEa/ snrffi 3rrg{d, Ai-fic raqr( ?jE6/ d-{r6{, Trs6l-a / .,rFtrrR / 4irfqrat 6qro rcrfdfud qrtl {
srlrt t {}a: r

Arsing oul ot above menlioned OIO issued by AdditionauJornl/Oepury/Assislanl CommrssDner, Central Excise / Service Tax,

Ralkol / Jamnagar / Gandhidham

3T+d-fiAt/ cffi 6r arq a"q cdr / Name & Address of the Appollanu Respondent :

M/s. Kalpana Steel Works, old tlundar Road, Neal Krishna Way tsridge, Bhavuagar

i€ 3nar(nf{) t.qf,rd +i;qRa ffifud d{t} C lq.ard 91ffiI I c]n-orq * FFsr sq-fr (Iq.{ 6{ $rdr tt/
Any person aggrieved by this Order-rn-Appeal may ,ile an appeal lo lhe appropriale authonly in the following way.

dls, iI;s .Fdfq Iflrd r{nE ed F-dr6{ 'fftqF4rqfuflr' fi cff lrqrf,. fi*q tflr4 Ta' 3rEft{F ,1944 f,I qrE J58 + 3r rrd
r.q +d yfufrry 1994- 6r trm 86 fi Jrazrd Fir+iafud ,Fr6 8i ir fl6il t u
Appeal to Customs, Excise & Servic. Tax Appellate Tribunal under Section 358 of CEA 1944 / Under Section 86 of the Finance
Acl, 1994 an appeal lies lo:-

arfEfror {FqrdT n FRiird n-rn- .crrri SrAI T6, ii+s r.qr4.4 tFs (rE EitFF{ 3rfi&q 7qrqrfu6{sr fI ldrtq fd d-R. -d-dF .l 2.
]rr{ 6. .r.ff. Ti eFm. sf & n'rdt n-rfFq t/
The speiial bench o{ Cusloms Excise & Service Tax Appellale Tribunal ol wesl Block No. 2, R.K. Puram, New Delhi in all
mallers relaling to classification and valualion

ryl{a qtF&4 I{a, X diTE rR'JrqIfll - Jrfrra nc fl,t }ffn Sr{I ?16. +fI, fqla rc:6 rd Sdr4{ }rq-&q ;?rrqlfu6{sr (R€r) Ar
sft'rE &ti-q 41fu6r Ji-20 ;lf-.rd 6rAT-d 6.qrTi. eqrsft riE rrdTd[.rz-3800l6 6j *l arii qrf6r' I
To lhe West regional tench ol Cusloms, Excrse & Servrce Tax Appellale Tribunal (CESTAT) al O-20, New lllental Hospital
Compound, Meghani Nagar. Ahmedabad: 380016, in case of appeals other than as mentioned tn para- l(ai above

:+frt'ra '-a1qtrr6-{or + .{qH x+a e]{d rca + frn ar,-8a r.qE rtiR- {}frfr) l:trgr+dl 2OOr } Fi{ff'6 + rdrtd Adrfi-d Rq rtqqr EA.3 s\ srr cFqi , di Eiqr ci{l .rlfdq tr* E 6a s .68- r':h cfi fi €Tq Jrfl rivrd ?la Er xra .qrJ ft cln Jfu dnrq.
rqr acrar, sw 5 drE, Er trs .F{. 5 "rrcr 6ar qI 50 drGI 5qc d+ }qin 50 ar& Fqr, g yft-c t at a:n:r l,00oi- 5q4 5,000/-tqi }.r|dr 10.000/- Eqt 6r hriftd .rrr 116 6l qfi r*ra +'tr ffdrfid ?16 Fr rrrali. Hdfrd 3rfrfr{ -qrqlfu*6{sr fi rrl.rr *Fdrq-{i}FrtarffFBifi$ffrtftf,+'qta}l-6-{rnf,.{riorfrd.+iTraeam'Pfiqrarr,trftTi€afialrre-rrrna,r
f,t re tngl a Ftar qG\. Td s.for xtrrq -qrq,fir6ru' fr rror Frra A r errra :rarr (€ ]i't{I fi frc yra#-q-r *'rrq 5001.
sqs 6r Er]iita 116 ser 6fnr d4r t/
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interest c,emanded & penally levied rs more lhan five lakhs but nol exceeding Rs. Fitty Lakhs, Rs.l0,0o0t where the amount ol
service tar & rnleresl demanded & penally levied is more lhan fifty Lakhs rupees, rn the lorm of crossed bank dratl in lavour of
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The appeal under sub seclion (2) and (2A) of the section 86 lhe Finance Act 1994, shall be tlled in For ST.7 as prescribed
under Rule I (2) & 9(2A) of Ihe Service Tax Rules, 1994 and shall be accompanied by a copy ot order of Commissioner
Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a cerlified copy) and copy of lhe order
passed by the Commissioner aulhorizing the Assistanl Commlssioner or Deputy Commissioner of Cenaal Excise/ Servace Tax
to tile the appeal betore the Appellate Tribunal.
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For an appeal lo be filed before the CES
TAT, under Seclion 35F ol lhe Central Excise Act. 1944 which is also made applicable lo Service Tax under Seclion 83 of lhe
Finance Acl. 1994, an appeal against lhis order shall lie before the Tribunal on payment ol l0% of the duty demanded e/here

duty or duly and penalty are in dispule, or penally, where penally alone is in dispule, provided lhe amounl of pre-deposit

payable would be subjecl lo a ceiling ol Rs. 10 Crores,
Under Central €xcise and Service Tax, "Duly Demanded' shall include

(i) amount determined under Seclion 11 Di

(ii) amount ol erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenval Credil Rules

- provided further that lhe paovisions of this Section shall not apply lo lhe slay applicalion and apDeals pending before

any appellate authority p.ior to lhe commencemenl of the Finance (No2) Act. 2014

fi(a ({rI{ 6l qfrt8q rri6d :

Rovilion rpplb:tbn to Govommcnt ol lndia:
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A revision application lies to the L,nder Secrelary, lo the Governmenl of lndia, Revision Application Unit, IMinistry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliamenl Slreel, New Delhi-110001, under Seclion 35EE of lhe
CEA 1944 in respect of the following case, governed by first proviso lo sub-section (1) of Section-3s abid:

qfa {ra * Frfi {fiffra t nrri t. rF T6Fri Fd Frd ,Fr ffi Frrsri t rrfl ,rF } qr{,rFi + at{re ar i}* .ra +rqra r
fu-{ ffi r.+ rrrr"rrF n (in e-or 16 crirre } atrri q- a.S !r'i( rrF Ji 2,l risrrd ri Fri * trFFJlI } dfl7, F&'S arror} ?Ir
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ln case of,ny loss of giods, where the loss occurs in transil ,rom a factory lo a warehouse or lo another faclory or itom one
warehouse to anolher during the course of processing of the goods in a wareholse or in slorage whelher in a lactory or in a

nrld +, arn E* ry sT af{ st frqia d, B Trd +, Ea-Aiv * rgra 6Ei Frf, q{ trt ,rS ir*q tflrE {6 i gc (ftt ) *
Frri Jt ,i ,nrd * ar6{ qi* IIq ur etr fi fura fr zrff I I i
ln c?se of rebate of duty of excise on goods exported lo any counlry or lerritory outside lndia ol on excisable material used in

lhe manufaclure of the goods which are exporled 10 any country or lenitory outside lndia.

nE raa rpa ar ryrdla ftc fd-dr trrd & srdr, lqrd qr ,Idri +i {rd fua fuql zral tl /
ln case ol loods eiponed oulside hdra export lo Nepal or Bhulan, withoul payment of duly

nafi'qa r rd * rflrri ?16 * rrrdla t ltrs at t{& i*{ ts nfufrry (.E t{fi tsfi;a craL'rit * ad xr-q f,rJg t 3ft{ G
irar n yr -q-a 1r+d) *'rdr" Air vtqft'{r (a 2i. 1998 :i tro tog t rdr H-ra fi rg artro rpar rsrq€t} q{,I dE ri
qrtaa F+t' 4t tr/
Credit of any duty allowed to be ulilized lowards paymenl ol excise duly on linal producls under the provisions of lhis Ac1 or

the Rules made ihere under such order is passed by the Commissioner (Appeals) on or after. lhe dale appoinled under Sec.

109 of lhe Finance (No.2) Act, 1998.
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The above applicalion shall be made in duplicale in Form No. EA-8 as specified under Rule,9 of Cenlral Excise (Appeals)

Rules, 2OO1 wilhin 3 months from the date on which the order soughl lo be appealed againsl as communicated and shall be

accompanied by two copies each of the OIO and Order ln-Appeal. lt should also be accompanied by a copy of TR_6 Challan

evidencing payment of prescribed fee as prescribed under Seclion 35'EE of CEA, 1944, under l\,'lajor Head of Accounl

qfifinq ]Ir+.i + Frq ffiBd EtttD-a rr+ ar Jrfl4ri *l ,l* EIF6!' I

iti fata rre r.+ arg 5q.i 4 tf-t +'tr t at tq.t ZOO/- Eil ,rnFre f}.qr " ]ik ue F?,a Y;FF r.6 7,8 5q-t t tq.ul d n
Fqi looo -/ an rrrara F+ql an(' I

The revision appiicalion shall be accompanied by a fee of Rs.2OO^ where lhe amounl involved in Rupees One Lac or less

and Rs. 10001 where the amounl involved is more than Rupees One Lac.
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tn cjse lhe order covers vaflous numbers of order- in Orioinal, lee lor each O.l.O. shoLrld be paid in lhe aloresaid manner,

nol withstanding the fact thal lhe one appeal to the Appellant Tribunal or the one applicalion lo lhe Cenlral Govl. As lhe case

may be, is filled lo avoid scriploria work if excising Rs 1 lakh fee of Rs 100/- for each.

qlrRhr)fua -qrqld.q ?16 rftfrq.ff, 1975. } 3rastft-l t ]l-.dx,R {fl rdlr \rd €!r,ri }ri$ *r qft tr frtriftd 6 50 $q} 6r
.qrqrirq fi-6 ftfrE dll it{r Erfttl i
One copy'ot apptication ;r O I O as the case may be, and the order ol the adjudicating aulhority shall bear a coun fee slamp

of Rs. 6.50 as prescdbed under Schedule_l in lerms of lhe Court Fee Acl'1975 4s amended

{rar ?rc$. idrq 3: r( rt?6 cil n-{]6-r $ffiq ;qlqrfufi{lr (fid. Efii) f+{rala-&, 1982 ,t EErd !?i :Eq risffJE' mT dt +t
sFFd? +,,d drd fui fi :rtr rt tzra 3r.+fi4 fs-{r "7rar tl /
Alention is also invited lo lhe rules covering lhese and olher relaled matlers conlained in lhe Customs, Excise and Service

Appellale Tribunal (Procedute) Rules 1982

ya yQ-&q qerfirff +i r,{rd afud 6r* t {irifua e{q-6. Eq.d jh re-fdr cr4nai * ia'q }4-dFf f6nr't-{ +Bsrac

www.cbec.gov.in *t ts a-€A t I /
For the eljborate, detailed and lalesl provisions relating lo filing of appeal to lhe highet appellale aulhority. lhe appellanl mav

reler lo lhe Deparlmenlal websile wwwcbec.gov.rn
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:: ORDER::

M/s Kalpana Steel Workds, old BunderRoad, Near

Krishna way bridge, opp. Bocil, Bhavnagar (hereinafter referred to as

'appellant') has filed the present appeal against Order-ln-Original No.

322tDemandl 15-16 dated 09.03.2016 (hereinafter referred to as

"impugned order") passed by the Assistant Commissioner, Central

Excise, City Division, (hereinafter referred to as "adjudicating

authority") .

2. The facts of the case in brief are that the appellant are

registered excise assessee and availing benefit of Notification No.

08/2003-CE dated 01.03.2003. During the course of Audit it was

observed that the appellant has inputs in balance as on 31st March

during the priod from 2010-11 to 2012-13 and they have to pay an

amount equivalent to Cenvat Credit involved on the inputs as such lying

in stock under Cenvat Credit Rules, 2004 (hereinafter referred to as

"the Rules"). lt was observed from the balance sheet of the appellant

that the appellant were required to reverse/ pay the Cenvat credit

contained in stock of goods on value declared in the balance sheet. The

appellant was issued a show cause notice demanding total Cenvat

credit/ an amount equivalent to the Cenvat credit of Rs.2,19,904/- under

Section 114 of the Central Excise Act, 1944 (hereinafter referred to as

"the act") . The matter was decided afresh by the adjudicating authority

vide impugned order wherein adjudicating authority has confirmed the

demand of Rs.1,05,815/- pertaining to the year 2010-11 and 2011-12

along with interest under the Act and penalty under Rule 15(2) of the

Rules and dropped the demand of Rs.'1,14,0891 pertaining to the

period 2012-13.

3. Being aggrieved, the appellant has preferred the present

appeal on the grounds that:

(i) That the demand has been made on the basis of

the closing stock of the value declared in the balance sheet and

3 09
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adjudicating authority has not consider that the value shown in

the balance sheet is pertaining to the purchase of non excisable

goods only; that they have submitted copies of invoices

alongwith the written submission daled 15.02.2015; that the

adjudicating authority has not verified the said bills; that vide

their letter dated 29.02,20'16 had proved that the value of the

goods was of Rs.8,70,5501 was nothing but the purchase of non

excisable goods only; that they also proved that amount of

Rs.8,57,1141 pertaining to the Financial year 2011-12 was the

value of purchase of non excisable goods; that they have already

paid the amount of Rs.37,5711 alongwith interest amount of

Rs.16,8981 vide challan no. 60015 dated 30.09.2014; that

adjudicating authority has not accepted the said payment without

any sustainable ground; that the said payment was made in

consultation with the range superintendent and it was declared in

their reply daled 16.12.2015; that adjudicating authority was

required to get verified such information from the concerned

range superintendent.

(ii) That impugned order was passed without proper

investigation of the case on the basis of audit report and non

central excise records i.e. Daily Production Register, Register of

receipt of Cenvatable inputs, ER-3 returns; that balance sheet is

not the exclusive evidence to prove the charged of demand in

the present case; that no effective findings have been given by

the adjudicating authority.

(iii) That the demand does not falls under the purview

of Section 114 but covered under the provisions of Rule '1 1(2)

read with Rule 14 of the Cenvat Credit Rules, 2004 and hence

the matter has been decided beyond the facts and

circumstances of the case.

(iv) That there was no suppression as much as

department was aware that they were availing SSI exemption

and an amount of Rs.50,7571 and Rs.39,0341 was lapsed on

account of cenvat credit allowed in respect of inputs lying in

stock etc as on 31't March for the financial year 201011 and

,,{
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2011-12 and also ER-3 returns were filed by them

4. Personal hearing in the mafter was held on 22.02.2017

which was attended by Shri N K [t/laru, Consultant, on behalf of the

appellant. He reiterated the ground of the appeal and made written

submission. He also submitted that benefit of payment made for FY

2011-12 was denied in OlO. ln the written submission mainly contains

summary of grounds of appeal and it is also vehemently contended that

findings given at Para 13 of the impugned order is not proper and legal

as much they have submitted thee purchase register only for purchase

of Central Excise goods pertaining to the period from 23.01.2011 to

31.03.2011

5 I have carefully gone through the facts of the case,

impugned order, the grounds of appeals, and the submissions made

during the personal hearing. I find that the crux of the matter is value of

inputs lying in stock shown in the balance sheet and related

documents/details to ascertain the reversal amount under Transitional

provisions under Rule 11(2) ot Cenvat Credit Rules, 2004. The

appellant has categorically advanced the argument that the adjudicating

authority has not consrdered their submissions to arrive at factual

position. lfind that the adjudicating authority has observed that on

verification of computer generated purchase register (party-wise) for the

period 23.01 .201'1 to 31.03.201 t he find that it did not reflects any

purchase of non-excisable goods. Whereas, countering that, the

appellant produced a hand written copy of purchase register alongwith

copies of lnvoices showing purchase of Non-excisable goods before

me. Copy of register is reproduced below :-

(t
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The appellant has also clarified in their written submission made during

the personal hearing that they have submifted the purchase register

only for purchase of Central Excise goods pertaining to the period from

23.01 .2011 to 31.03.2011 before the adjudicating authority as

requested for. However, the same is not before me. Thus, I find that

there appears mismatch in the communication, submission and

production of documents. lfurther find that the adjudicating authority

has inter-alia observed as under:-

"The purchase register furnished by the noticee does not

reflects any purchase of any non-excisable goods during

the January-2011 to Mrch-2011 from those supplier, whose

copies of invoices were furnished by the noticee in para

supra during the said period. As there is no co-relation with
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the copies of invoices of non-excisable purchase with the

purchase register (patty wise, ls estab/lshed I find that the

noticee has suppressed the material fact from the

department"

Thus, it transpires from the above facts that the matter is half cooked

due to ambiguity in submission of documents before the adjudicating

authority. lalso, find force in the appellant's plea that balance sheet

only can not be considered to arrive at the demand in the given

circumstances. Thus, lfind that the matter required to be looked into

afresh to consider all the facts on records.

6. As regards details and payment made in respect ot 2011-

12, the adjudicating authority has rejected the submission of the

appellant holding that payment was not genuine and authentic in

absence of details of calculation from the appellant. I find that this could

not be ground to reject the claim as much payment is not in question.

Also, the appellant took a plea that the payment was made after

discussion with the Range Superintendent and same was disclosed

vide reply daled 16.12.2015. However, at the same time it is not

forthcoming that whether any calculation and/or details were submitted

before the adjudicating authority or othenruise. ln this backdrop, I am of

the view that rejecting a payment without factual verification will lead to

injustice to the appellant at the same time appellant is required to

furnish each and every piece of information and evidence in suppotl of

their claim. Therefore, in the fitment of the things I am of the view that

the matter requires to be decided afresh.

7. ln view of the above, I remand the matter back to the

adjudicating authority who will examine all aspects with direction to

come up with speaking order after considering all the evidence and

facts on records in this regard. The appellant is directed to produce all

the relevant/ necessary evidence, documents, clarification and

calculations in support of their claim before the adjudicating authority
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8. Accordingly, I set aside the impugned order and allow the

appeal by way of remand to the adjudicating authority to decide the

matter afresh.

3rfd6-dt qarir 6S fI ar$ :rfia m ftqenr iq{}rd dtb t
fuqrararHr

9. The appeal filed by the appellant stands disposed off in

above terms.
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Bv R.P.A.D
To,
M/s Kalpana Steel Workds,
old BunderRoad,
Near Krishna way bridge,
opp. Bocil,
Bhavnagar

Copy to:

4sf 5'sat drd ffiS
3ir€ da{ {tg

?wnarfd +d-fa-+,
'dfu + srqi
M?;TJR

1

2
3
4
5
6
7

The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Customs and Central Excise, Bhavnagar.
The Assistant Commissioner, C.Excise City Division, Bhavnagar
The Dy. Commissioner (Sys.),Central Excise, H.Q.Bhavnagar.
The Superintendent, AR-1, Bhavangar.
PA to Commissioner (Appeals- lll), Central Excise, Ahmedabad.
Guard File.
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