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Any person aggrieved by this Order-in-Appeat may file an appeal to the appropriate authonly in the following way.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Cenlral Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demandlinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs, 500/-
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate
in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs, 1000/~ where the amount
of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax &
interest demanded & penalty levied is more than five lakhs bul not exceeding Rs. Fifty Lakhs, Rs.10.000/- where the amount of
service tax & interest demanded & penally levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of
the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated /
Application made for grant of stay shall be accompanied by a fee of Rs 500/-
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The appea! under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the arder
passed by the Commissioner authorizing lhe Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax
to file the appeal before the Appellate Tribunal
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For an appeal to be filed before the CES
TAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under Section 83 of the
Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where
duty or duty and penalty are in dispute, or penalty, where penally alone is in dispute, provided the amount of pre-deposit
payable would be subject to a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax, “Duty Demanded” shall include

[{)] amount determined under Section 11 [
(i} amount of arroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate autherity prior to the commencement of the Finance (No2) Act, 2014,
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mimstry of Finance,
Depariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occurs in transit from a faclory to a warehouse or o another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory oulside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exporled outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duly on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the dale appointed under Sec
109 of the Finance (No.2) Act. 1998
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 moenths from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account
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The revision appficaﬁon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is mere than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,
not withslandlng the fact that the one appeal to the Appellant Tribunal or the one application to the Central Gowl As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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Cne copy ” of application or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Courl Fee Act, 1975, as amended
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure} Rules. 1982
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:: ORDER ::

M/s Kalpana Steel Workds, old BunderRoad, Near
Krishna way bridge, opp. Bocil, Bhavnagar (hereinafter referred to as
‘appellant’) has filed the present appeal against Order-In-Original No.
322/Demand/ 15-16 dated 09.03.2016 (hereinafter referred to as
“impugned order”) passed by the Assistant Commissioner, Central
Excise, City Division, (hereinafter referred fto as “adjudicating

authority”).

2. The facts of the case in brief are that the appellant are
registered excise assessee and availing benefit of Notification No.
08/2003-CE dated 01.03.2003. During the course of Audit it was
observed that the appellant has inputs in balance as on 31 March
during the priod from 2010-11 to 2012-13 and they have to pay an
amount equivalent to Cenvat Credit involved on the inputs as such lying
in stock under Cenvat Credit Rules, 2004 (hereinafter referred to as
“the Rules”). It was observed from the balance sheet of the appellant
that the appellant were required to reverse/ pay the Cenvat credit
contained in stock of goods on value declared in the balance sheet. The
appellant was issued a show cause notice demanding total Cenvat
credit/ an amount equivalent to the Cenvat credit of Rs.2,19,904/- under
Section 11A of the Central Excise Act, 1944 (hereinafter referred to as
“the act”) . The matter was decided afresh by the adjudicating authority
vide impugned order wherein adjudicating authority has confirmed the
demand of Rs.1,05,815/- pertaining to the year 2010-11 and 2011-12
along with interest under the Act and penalty under Rule 15(2) of the
Rules and dropped the demand of Rs.1,14,089/- pertaining to the
period 2012-13.

3. Being aggrieved, the appellant has preferred the present
appeal on the grounds that:

(i) That the demand has been made on the basis of

the closing stock of the value declared in the balance sheet and
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adjudicating authority has not consider that the value shown in
the balance sheet is pertaining to the purchase of non excisable
goods only; that they have submitted copies of invoices
alongwith the written submission dated 15.02.2015; that the
adjudicating autHority has not verified the said bills; that vide
their letter dated 29.02.2016 had proved that the value of the
goods was of Rs.8,70,550/- was nothing but the purchase of non
excisable goods only; that they also proved that amount of
Rs.8,57,114/- pertaining to the Financial year 2011-12 was the
value of purchase of non excisable goods; that they have already
paid the amount of Rs.37,571/- alongwith interest amount of
| Rs.16,898/- vide challan no. 60015 dated 30.09.2014; that
adjudicating authority has not accepted the said payment without
any sustainable ground; that the said payment was made in
consultation with the range superintendent and it was declared in
their reply dated 16.12.2015; that adjudicating authority was
required to get verified such information from the concerned

range superintendent.

(i) That impugned order was passed without proper
investigation of the case on the basis of audit report and non
central excise records i.e. Daily Production Register, Register of
receipt of Cenvatable inputs, ER-3 returns; that balance sheet is
not the exclusive evidence to prove the charged of demand in
the present case; that no effective findings have been given by

the adjudicating authority.

(iii) That the demand does not falls under the purview
of Section 11A but covered under the provisions of Rule 11(2)
read with Rule 14 of the Cenvat Credit Rules, 2004 and hence
the matter has been decided beyond the facts and

circumstances of the case.

(iv) That there was no suppression as much as
department was aware that they were availing SSI exemption
and an amount of Rs.50,757/- and Rs.39,034/- was lapsed on
account of cenvat credit allowed in respect of inputs lying in

stock etc as on 31% March for the financial year 201011 and
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2011-12 and also ER-3 returns were filed by them.

4. Personal hearing in the matter was held on 22.02.2017
which was attended by Shri N K Maru, Consultant, on behalf of the
appellant. He reiterated the ground of the appeal and made written
submission. He also submitted that benefit of payment made for FY
2011-12 was denied in OIO. In the written submission mainly contains
summary of grounds of appeal and it is also vehemently contended that
findings given at Para 13 of the impugned order is not proper and legal
as much they have submitted thee purchase register only for purchase
of Central Excise goods pertaining to the period from 23.01.2011 to
31.03.2011.

5 | have carefully gone through the facts of the case,
impugned order, the grounds of appeals, and the submissions made
during the personal hearing. | find that the crux of the matter is value of
inputs lying in stock shown in the balance sheet and related
documents/details to ascertain the reversal amount under Transitional
provisions under Rule 11(2) of Cenvat Credit Rules, 2004. The
appellant has categorically advanced the argument that the adjudicating
authority has not considered their submissions to arrive at factual
position. | find that the adjudicating authority has observed that on
verification of computer generated purchase register (party-wise) for the
period 23.01.2011 to 31.03.2011 he find that it did not reflects any
purchase of non-excisable goods. Whereas, countering that, the
appellant produced a hand written copy of purchase register alongwith
copies of Invoices showing purchase of Non-excisable goods before

me. Copy of register is reproduced below :-
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The appellant has also clarified in their written submission made during
the personal hearing that they have submitted the purchase register
only for purchase of Central Excise goods pertaining to the period from
23.01.2011 to 31.03.2011 before the adjudicating authority as
requested for. However, the same is not before me. Thus, | find that
there appears mismatch in the communication, submission and
production of documents. | further find that the adjudicating authority
has inter-alia observed as under:-

“The purchase register furnished by the noticee does not
reflects any purchase of any non-excisable goods during
the January-2011 to Mrch-2011 from those supplier, whose
copies of invoices were furnished by the noticee in para

supra during the said period. As there is no co-relation with
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the copies of invoices of non-excisable purchase with the
purchase register (party wise) is established | find that the
noticee has suppressed the material fact from the

department”

Thus, it transpires from the above facts that the matter is half cooked
due to ambiguity in submission of documents before the adjudicating
authority. | also, find force in the appellant's plea that balance sheet
only can not be considered to arrive at the demand in the given
circumstances. Thus, | find that the matter required to be looked into
afresh to consider all the facts on records.

6. As regards details and payment made in respect of 2011-
12, the adjudicating authority has rejected the submission of the
appellant holding that payment was not genuine and authentic in
absence of details of calculation from the appellant. | find that this could
not be ground to reject the claim as much payment is not in question.
Also, the appellant took a plea that the payment was made after
discussion with the Range Superintendent and same was disclosed
vide reply dated 16.12.2015. However, at the same time it is not
forthcoming that whether any calculation and/or details were submitted
before the adjudicating authority or otherwise. In this backdrop, | am of
the view that rejecting a payment without factual verification will lead to
injustice to the appellant at the same time appellant is required to
furnish each and every piece of information and evidence in support of
their claim. Therefore, in the fitment of the things | am of the view that

the matter requires to be decided afresh.

7. In view of the above, | remand the matter back to the
adjudicating authority who will examine all aspects with direction to
come up with speaking order after considering all the evidence and
facts on records in this regard. The appellant is directed to produce all
the relevant/ necessary evidence, documents, clarification and

calculations in support of their claim before the adjudicating authority
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8. Accordingly, | set aside the impugned order and allow the
appeal by way of remand to the adjudicating authority to decide the
matter afresh.

3. el GaRT ot & a5 AU &l [AUeRT 3T dlis &
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9. The appeal filed by the appellant stands disposed off in

above terms.
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By R.P.AD.
To,
M/s Kalpana Steel Workds, AT Foual T dFT
old BunderRoad, 3ee §27 1=
Near Krlghna way bridge, N ——
opp. Bocill, L
Bhavnagar S & A
HIGAIR

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Customs and Central Excise, Bhavnagar.
< The Assistant Commissioner, C.Excise City Division, Bhavnagar.
4. The Dy. Commissioner (Sys.),Central Excise, H.Q.Bhavnagar.
8. The Superintendent, AR-1, Bhavangar.
6. PA to Commissioner (Appeals- lll), Central Excise, Ahmedabad.
7. Guard File.

Page 8 of 8



