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The appeal to lhe Appellate Tribunal shall be filed in quadrLrplicale in form EA-3 / as prescribed under Rute 6 ol Cenlral Excrse
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Rs5000/ Rs.10,0001 where amounl ol duly demandlnleresupenallykefund is upto 5 Lac. 5 Lac to 50 iac and above 50 Lac
respeclively in lhe form o{ crossed bank drafl )n favour of Assl. Registrar o, branch o, any nomjnated public seclor bank ot lhe
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ln Form S.T.5 as prescribed under Rul6 9(1) of the Service Tax Rules, 1994, and Sha te accompanjed ty a copy ot ine'order
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The appeal under sub seclion (2) and (2A) of lhe seclion 86 the Finance Act 1994. shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy ol order ol Commissione.
Cenlral Excise or Commissaoner. Cenlral Excise (Appeals) (one of which shall be a cerlified copy) and copy of lh6 order
passed by the Commissioner authorizing the Assislanl Commissionea or Depuly Commissioner of Cenlaal Excise/ SeNice Tax
lo file lhe apoeal before the Appellate Tribunal

,tfi tr6 +-*q rflr{ rri6 r'd .fdra-{ }+dr4 vrturrsr {fr) } c? yff *',Irri i *;f,rq r.qrd erE JEftrE 1944 ff
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For an appeal lo be liled before lhe CES
TAT. under Seclion 35F of the Cenkal Excise Act 1944 which is also made applicable lo Service Tax under Seclion 83 ol lhe
Finance Act, 1994. an appeal against this order shall lie be{ore lhe Trabunal on payment of 10% of the duly demanded where

duly or duty and penally are in dispute. or peoalty. where penalty alone is in dispute provided lhe amount ot pre'deposil
payable would be subject lo a ceiling of Rs 10 Crores,

Under Cenl[al Excise and Service Tax, 'Duty Demanded" shall include :

(i) amouot delermined under Section 1l D;

(ii) amounl of erroneous Cenval Credit Iaken:
(ii0 amounl payable under Rule 6 ol lhe Cenval Credit Rules

, provided lurther that the provisions ol this Section shall not apply to lhe slay applicalion and appeals pending before

any appellale aulhorily prior to lhe commencemenl of the Finance (No.2) Act, 2014.
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A revision application lies to the L,nder Secretary, to lhe Government of lndia, Revision Application Unil, fi,linislry of Finance.
Department ol Revenue, 4th Floor. Jeevan Deep Building, Parliamenl Slreel. New Delhi-110001, under Seclion 35EE oI lhe

CEA 1944 in respecl of lhe following case, governed by first proviso to sub-seclion (1) of Section_35 ibid:
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ln case ol;ny loss ol gtods, where lhe loss occurs in lransil from a factory lo a warehouse or to another factory or rrom one
warehouse lo another during lhe course of processing of lhe goods in a warehouse or an Storage whether in a lactory or in a
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ln case of rebate ot duty of excise on goods exported to any counlry o, le(ilory oulside lndia of on excisable malerial used in

the manufscture of lhe goods which are exporled lo any country or lerritory oulside India.

qiA r+nE i-rs ar {:rara fu(' l{4r r{r.d * Er6{, lcrd qr toa +l {rd ffdrd fErqr':rqr t! /
ln case of tooos eiporled oulsrde lndra exporl to Nepal o; Bhulan, wilhoul paymenl of duty
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Credit of any duty altowed to be utilized tov.ards payment of excise duly on tinal producls under lhe provisions of lhis Acl or

the Rules made ihere under such order is passed by the Commissionel (Appeals) on or after, lhe dale appoinled onder Sec

109 of lhe Finance (No.2) Act. 1998.
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The above applicalion shatl be made in duplicate in Form No. EA-8 as specified under Rule, I ol Central Excise (Appeals)

Rules, 2OO1 ;rhin 3 months lrom lhe date on which lhe order soughl lo be appealed against is communicated ?nd shall be

accompanied by two copies each of lhe OIO and OrdeGln-Appeal. lt should also be accompanied by a copy ol TR-6 Challan

evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under l,laior Head of Account
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The revision applicatron shall be accompanied by a lee of Rs 2OOl where the amounl involved in Rupees One Lac or less

and Rs. l00O/- where lhe amounl involved is more than Rupees One Lac
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in clse. rl tne order covers valous nLrmbers of ordeF in Oiginal, fee lor each O.l.O. sholld be paid in the aforesaid manner,

not wilhsranding lhe fact thal the one appeal lo the Appellanl Tribunal or lhe one applicalion to the Central Govt. As the case

may be. is filba to avoid scriptoia work;l excising Rs 1 lakh fee ol Rs 100/' for each'
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Errqlir{r QIFF ftf6z din E'rdr ftt'l /

one copy"of apptication or o.lo as ttre case may be, and the order of lhe adjudicating aulhorily shall bear a court fee slafip

of ns. 6.50 as prescribed under Schedule_l in lerms ol lhe Court Fee Ac!.1975 as amended
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Attenlion is also invited lo lhe rules coverang lhese and ;lher relaled matlers conlained rn lhe Cusloms Excise and Service

Appellale Tribunal (Procedure) Rules 1982
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Appeal No 114/BVRI2016

:: ORDERINAPPEAL::

The present appeal has been filed by M/s. Kiran Ship Breaking Co , Plot

No. 82, Ship Breaking Yard, Alang, Post : Manar, Dist.: Bhavnagar (hereinafter referred

to as "the appellant") against order-in-original No: '1 liAClRural/BVR/RRi2016-17 dated

20.06.2016 (hereinafter referred to as the "the impugned ordei') passed by the

Assistant Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter

referred to as the "the adjudicating authority").

2.1 The facts of the case are that the appellant was engaged in the activity of

manufacturing of goods and materials obtained by breaking up of ships, boats and other

floating structures falling under the chapter heading 8908 to the First Schedule of the

Central Excise Tariff Act, 1985. During the course of audit for the period from January -
20.13 to December -2013, it was revealed that the appellant had cleared the goods,

,,Lead Acid Battery", from the old ships without payment of central Excise duty under

non-excisable invoices, by treating them as 'non-excisable goods''

2.2.TheappellantwasissuedaShowCauseNoticeNo.V.T3l03.
18/D/Rural/2015-16 dated 04.11.2015, which was adjudicated vide the impugned order

under which the adjudicating authority had confirmed central Excise duty amounting to

Rs.9,6311 under section 11A(4) of the central Excise Act, 1944 (hereinafter referred to

as ,the Act,) alongwith the interest thereon under section 11AA of the Act; appropriated

the amount of Rs.9,6311 already paid by the appellant against the confirmed demand;

and imposed penalty under Sections I 1AC(l)(a) of the Act'

3.Beingaggrievedwiththeimpugnedorder,theappellanthasprefenedthe
present appeal contending interalia that:

(i)ltisundisputedfactthattheyhadcorrectlyandlegallyclearedthedisputed
goods under cover of bills / invoices as mentioned above as "non excisable goods" as

the same was out of purview of section XV of the tariff read with chapter Note 9 of the

tariff. The goods under reference were not classifiable under tarlff heading 78020010 /

7g020090 of the tariff. The goods had not been obtained by breaking up of the ships'

Therewasnoprocesscarriedouttoobtainthedisputedgoodsbutonlytakenoutfrom

theboardoftheship.ThispracticehasalreadybeensettledbytheDepartmentand

being followed since 1983 from which ship breaking activities have been undertaken at

Ship Breaking Yard, Alang / Sosiya, Dist : Bhavnagar'

(ii)lnCir.No.345l61tg7-cxdated23.l0,lggT,ithasbeenspecificallymentioned

that,,whether the items emerging during the course of ship breaking falling outside the

3
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Appeal No. 1 14/BVR/2016

ambitsectionXVof theScheduletotheCentral ExciseTariff Act, lgS5wouldbetreated

as excisable and chargeable to Central Excise duty" and further mentioned that Director

General of lnspection has conducted a study on this issue and a view has been taken

that the goods and materials recovered during the course of ship breaking which are

outside the ambit of Section XV of the Schedule to the Central Excise Tariff Act, 1985

are non excisable goods as there is no entry in the tariff which describes the act of

obtaining these items as an activity of manufacture. This circular is squarely applicable

in the present case.

4. The personal hearing in the matter was held on 09.12.20'16 which was

attended by shri N. K. Maru and shri U. H. Qureshi, both consultants, on behalf of the

appellant, who reiterated the grounds of appeal.

5. I have gone through the impugned order, appeal memorandum and

submissions made during the personal hearing.

6. I observe that the dispute is regarding excisability or otheruise of the

impugned goods, i.e. "Lead Acid Battery", emerging from ship breaking activity, cleared

as "non-excisable goods" by the appellant, in context of Chapter XV of the schedule to

the tariff. The overview of the statutory provisions governing the matter is of utmost

importance. Section XV of the first schedule to the tariff covers 'Base metals and

articles of Base metals', i.e. chapters 72 to 83 Note 9 of that Chapter reads "9. /n

relation to the products of this Section, fhe process of obtaining goods and materials by

breaking up of ships, boats and other floating structures shall amount to manufacture."

Further classification heading'8908 00 00" is for "vessels and other floating structures

for breaking up".

7. Circular No.345/61/97-CX dated 23.10.97, is a clarificatory circular on

subject 'Reversal of Modvat credit on non-excisable items removed from the ship in the

process of ship breaking', wherein a view is conveyed that "..... the goods and mateials

recovered during the course of ship breaking, which are outside the ambit of Section XV

of the Schedule to the Central Excise Tariff Ac[ 1985, are non-excisable goods as there

is no entry in the Tariff which descrlbes the act of obtaining these llems as an activity of

manufacture. Moreover, entire ship except ship sfores are classifiable under 8908 is an

input taking paft in the activity of ship breaking under Rule 57A of the Central Excise

Rules. 1944."

8. The classificationsichapter headings covering the impugned goods, viz.

Lead Acid Batteries, as described by the impugned order, and the tariff description

against each of them is as follows:

4
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Chapter heading

Lead and articles thereof

Lead and articles thereof

From the Budget 2012-13, the tariff was aligned with the lsRl (lnstitute of

Scrap Recycling lndustries) Standards. Hence, after the Finance Acl 2012, effective

since 1't Aprrl2O12,the classifications underthe Chapters 741o79, covering the scraps

of copper, Brass, Zinc, and Lead underwent changes as the descriptions of goods

falling in tariff item Nos. 74040012,74040022,75030010,76020010 and 78020010 had

been afigned with the revised lSRl codes [Clause 141 read with the Seventh schedule]

Thus, the central Excise Tariff Act's chapter heading 7802 0010, which covered Lead

Scrap covered by the lSRl code words .Racks,, .Radio,, .Relay,, ,Ropes, and .RoSeS' till

March 2012, was aligned with the international codes from 1't April 2012 onwards, so

that,scrap Lead-acid batteries (intact or otherwise)' were covered under classification

description of chapter sub-heading 7802 0O 10 of the tariff. ln context to this statutory

provision, the ad.judicating authority has categorically discussed the respective

classification of the impugned goods and the applicability of Note 9 of section XV of

schedule to the tariff. The detailed discussion on the item'Lead Acid Battery', removed

from the ships being governed under the pollution control norms and the procedures

prescribed under Hazardous waste Management being mandatory on handling thereof'

have not been challenged by the appellant. on the contrary, lfind that the appellant

have stressed specifically the word "process of obtaining goods .." and the fact that the

impugned goods had not undergone any other processes than removal thereof from the

ships and their having been sold in 'their original forms'to propound the absence of

,,manufacturing" activity. ln fact, once the products fall under section XV, the removal

thereof would naturally fall within the criteria of "manufactured goods" out of ship

breaking and will attract duty. Hence, for the items classifrable under chapters under

section XV, if emerging from breaking up of ship, it would be their classification which

will be the deciding factor rather than "the process of breaking up" as misconstrued.

g. As regards the claim that since the beginning of sBY-Alang/sosiya, the

ship breaking industry has been clearing the batteries as non-excisable goods, and that

the regular audits have been conducted and statutory reports have been filed by the

ship breaking units, including the appellants. lfind that, it was "from the budget of 1995

that the ship Breaking activity was defined as an activity of manufacture, by virtue of

insertion of Note 7 to Section XV of the Schedule to the tariff' as reported in the
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Description per tariffSr Chapter
heading
78020010 Lead Scrap, namely the

following. . . scrap wet whole intact lead

batteries consisting of SLI (starting,
lighting and ignition), automotive, truck, S-

D and commercial golf cart and marine
type batteries covered by lSRl code word
'Rink':... "Rono'

-Other (Lead Scrap)780200902
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clarificatory circular dated 23.10.97. Secondly, the whole intact batteries of Lead

(cleared to licensed recyclers), would be covered under the classification of "Lead

scrap", has been incorporated from the Finance gil, 2012, hence it is true that prior to

that, even "the scrap batteries" were fulfilling the criteria of Note 9 to Section XV of the

Schedule to the tariff. Further, it is also a fact that once the items are cleared as "non-

excisable" and no duty was paid thereon, their clearance details are not reflected in the

statutory reports-returns as claimed. I also find that the appellant has not challenged the

fact that the batteries they removed from the ships (i) were cleared on weight basis, (ii)

to the recyclers registered under the pollutron control authorities and (iii) were

rechargeable Lead-acid batteries, from their premises, thus these items would qualify

under chapter XV of the Schedule to the tariff. The adjudicating authority in his findings

at para 13.1 to 19 of the impugned order, while confirming the demand of duty, interest

and penalty, has also discussed the issue of classification of the impugned goods in

details and I am in agreement with the same'

.10. ln view of the above facts and circumstances, I uphold impugned order

confirming duty, interest and penalty and reject the appeal filed by the appellant.

11 3{ffi {drlr nS*rrr$:rfia qr frq-cTrr 3q{tffi at+ t i+-qT ilaT tl

The appeal filed by the appellant stands disposed off in above terms'
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To,
Mis. Kiran ShiP Breaking Co.'
Plot No. 82, ShiP Breaking Yard'
Alang, Post : Manar,
Dist.: Bhavnagar
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The Chief Commissioner, Central Excise, Ahmedabad'
The Commissioner, Central Excise, Bhavnagar.

The Assistant Commissioner, Central Excise, Rural Division, Bhavnagar'

The Dy / Asst. commissioner (Sys.), H.Q., Bhavnagar - for uploading on website

The Superintendent, Central Excise, AR - I / ll' Alang

PA to iommissioner (Appeals-lll), Central Excise, Ahmedabad'

7 Guard File
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