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The appeal under sub section (2) and (2A) ol lhe seclion 86 the Finance Act 1994, shatl be flled in For ST.7 as prescribed
under Rule I (2) & 9(2A) of lhe Service Tar Rules. 1994 and shall be accompanied by a copy ot order of Commissjoner
Central Excise or Commissioner, Central Excise (Appeats) (one of which shafi be a cerlified copy) and copy of the order
passed by the Commissioner authorizing lhe Assistant Commissioner or Deputy Commissioner of CenAal Excjse/ Seruice Tax
lo file the appeal before lhe Appellate Tribunat
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For an appeal lo be lled before the CES
TAT. under Section 35F ol lhe Central Excise Act, 1944 which is also made applicable lo Service Tax under Seclion 83 of the
Finance Acl, 1994, an appeal against this order shalt tie before the Trjbunat on payment of l0% of the duty demanded where
duty or duly and penally are in dispute, or penalty. where penalty alone is in dispule. provided Ihe amounl of pre-deposit
payable would be subject to a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax. "Duty Demanded' shatl inctude I

(i) amounl delermined under Section 11 Di
(ii) amounl ot erroneous Cenvat Credtt lakeni
(iii) amount payable under Rute 6 of the Cenvat Credit Rutes

- provided tuather that lhe provisions ot lhis Section shall not apply lo lhe stay application and appeals pending before
any appellate aulhority prior to the commencemenl of the Finance (No.2) Act. 2014.
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A revision applcalion lies lo lhe Under Secrelary, to the Government of lndia. Revision Apptication Unit, Ministry ot Finance
Deparlmenl ot Revenue, 4th Floor. Jeevan Deep Building. Parliament Street, New Delhr-l1OOOl, under Seclion 35EE of the
CEA 1944 ia respecl of lhe following case, governed by ftsl prov,so to sub-seclion (l) ol Section-3s abid:
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ln case of any loss of goods, where lhe loss occurs in transil from a faclory lo a warehouse or lo anolher faclory or from one
wa,ehouse lo another du.ing lhe course of processing of lhe goods in a waaehouse or ,n storage whelher in a factory or in a

mC t {LF{ ffrS we qT- sta +t Frdl? 6{ rt rm * Efuq n r.crd 6.n Fr{ q{ $fr,6 Ardrq riq|d Tc6 e g? fi}.) }FrFi i n rrra + ar6{ ft* rrsq ur etr +j f}qia Ar zrf fr I
In case of rebate of duty of excise on goods exponed lo any counlry or terrilory outside lndia of on excisable malerial used in
lhe manufaclure of the goods which are exporled to any country or territory oulside lndia.

qfi rara rra *r f{a.a ffi(' E-dl,rad & ErF{. tcrd qT taa *t {r Adrd Bqr Trqr tt /
ln case of goods exporled outside lndia export lo Nepal or Bhutan, wilhout payment of duly.

qFfi'{d t {'e * r;qr6a ?rnE +, ryrati, + f&, sf l{A irflz rg vfuh-rp t,d fF+ AAa qrdurd} + aa rru *.r ,? i ltr rtt
l]rttr ;{l }r.€d (I*at *'rara aia rrqFqn 17. 2i. 1998 S tr.n r09 * cdr{l fq-a ff rl .rfto irar EFrurfdfu qr 4 {rd I
sr?.F 'fic rrt tti
Credil of any duty allowed to be ulilized towards payment of excise duly on llnal products under the provisions ol this Acl or
the Rules made there under such order is passed by lhe Commissioner (Appeals) on or after, the date appointed under Sec
109 of lhe Finance (No.2) Acl, 1998.

ic{t+d yri{d & A cfrqi c.n Ti@r EA-8 *, Ji +J #Aq ricrCd rii;6 (]Iffr) lM, 2001, } h{{ 9 * J.idrid EEftE t,
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Tr"rri & ar$ qrF8st / '
The above application shall be made in duplicale in Form No. EA-8 as specified under Rule, I of Cenlral Excise (Appeals)
Rules, 2001 within 3 months from lhe date on which lhe order sought lo be appealed againsl is communicaled and shall be
accompanied by two copies each of lhe OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescibed lee as prescribed under Seclion 35,EE of CEA, 1944, under Maior Head oI Account

qrtnor ]rrld-a i ,{rq fiiFafEa Buita rrF 8r ]fdrJrrff +| "{rff a-?F .
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The revrsDn apptcalion shall be accompanied by a lee of Rs. 2001 where the amounl involved in Rupees One Lac or less
and Rs. 1000/- where the amounl involved is more lhan Rupees One Lac

qfa fi Jri?r * 6$ {d Jnerlt fl {Fr}n t at qit-r {d xea, fi Fa eri"qi ,6r rr?rtr4, Jqt{d ra S Fe.qr irir qrfrit rq z-.T a
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In case. il the ordel covers va,ious numbers of order- in Original. lee tor each O.l.O. should be pard in lhe aloresard rnanner.
nol wilhslanding the fact that the one appeat lo lhe Appellanl Tribunal or lhe one applicalion lo lhe Central Go!,l. As ihe case
may be is filied lo avoid scriploria work if excising Rs. 1 lakh fee of Rs 1001 for each

qrmirift-a arqrau rF4 3rfrfi-qa,, 1975, * 3Gnf*-l * tr.f,Fn ${ lnhr r"{ Fraa 3nhr *r cff c-{ ffqift:a 6.50 ilt er
;qrrrrdq rFF ftfuc #n il-{r ?sr /
One copy'of apphcalion ;r O tO as ttre case may be, and lhe order of the adjudicaling authorily shall bear a coun fee stamp
of Rs. 6.50 as prescribed under Schedule-l in lerms of lhe Courl Fee Ac1,1975, as amended.

ftFr 116. +i+q ]7q? ?rE rrd d-dr5r J{Sdr[ -qrrrtuFl.r (a{ Etr  1:)TFqs 1982, d$p '"d lrj2t rceua F.rd *l
ffffiF 6ri Ern M # ]& tt .Tte r+fia Fra' .r-61 5; ,

Attmlion is also rnvited lo the rules covering these and other related malters contained in lhe Customs. Excise and Service
Appellale Tribunal (Procedure) Rules. 1982

,." ]l{r*rq wffi +] 3{+s srfud 6ri * Tiiftn aqrr6, f-€{a ln{ rA;flrr cErra} * Rq, vfflnfi ErrI?fF, aa{r{.
wwwcbec.gov.in at io II6i t | /
For the elaborale, delailed and latesl provisions relating 1o filing of appeal to lhe higher appellate aulhorily, lhe app€llanl may
refer lo lhe Deparlmenlal websile www cbec.gor rn
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Appeal No: V2l1 '10/BVFY2016 1,

:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. Madhav lspat, Near GIDC

Phase One, Bhavnagar-Rajkot Road, Sihor, Bhavnagar (hereinafter referred to as

"the appellantJ against Order-in-Original No. 03/AC/S.Tax/Div.i20't6-17 dated

17.06.2016 (hereinafter referred to as "the impugned order') passed by the

Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to

as 'the adjudicating authority').

2. Briefly stated facts of the case are that during the course of audit,

it was. observed that the appellant has not paid service tax on Legal

Consultancy Services and Security services in terms of Noti.No. 30i2012-ST

dated 20.06.2012 during the FY 2012-13 &2013-14.|t has also been observed

that the appellant had received the amount of Rs. 9,40,500/- during the FY

2008-09 to 2013-14 towards rent income on Oxygen Gas Cylinders which falls

under purview of Supply of Tangible Goods services. Therefore, SCN No.

V/1 5-01/Adj/Sf lDN12013-14 dated 04.04.2014 was issued demanding

recovery of Service Tax amounting to Rs. 1,57,9251- under provisions of

Section 73 of the Finance Act, 1994 (hereinafter referred to as "the Act")

alongwith interest under Section 75 of the Act and for imposition of penalty

under Section 77178 of the Act. The demand of recovery of service tax

amounting to Rs. 42,436/- alongwith interest proposed under the SCN in respect

of Legal Consultancy Service and Security Services, was confirmed by the

adjudicating authority vide impugned order and have imposed penalty under

Section 77(1)(a)/Section 78 of the Act, whereas demand of recovery of service tax

on supply oftangible goods services has been dropped.

3. Being aggrieved with the impugned order. the appellant preferred

the present appeal on the following grounds:-

(i) The taxable value of the taxable service has been taken only on the

basis of the "Journal entry and date" mentioned in the respective Balance Sheet

pertaining to the FY 2012-13 and 2013-14, is not correct. This act of the

department is nothing but violating the statutory provisions under Rule 44 of the

Service Tax Rules, 1994 in as much as the department has not disclosed the

name of person who had provided the said taxable services and also not

produced the evidence in the nature of "Bill or lnvoice or Challan" as referred

therein. The adjudicating authority has not taken the cognizance of the same

which had also been submitted during the course of adjudicating the demand SCN

dated 04.04.2014.
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(ii) The appellant's Central Excise/Service Tax records were audited by

the central Excise officers for the period from Jan. 2013 to Dec. 2013 and issued

Final Audit Report dated 03.03.2014. Also the said records were duly audited by

the central Excise Audit officers pertaining to the period from April-2006 to Dec-

20.12. During these, the audit officers carrying out the audit of the Balance sheet

of the respective financial years. Therefore, it is clearly proved that the appellant

had not suppressed any facts and circumstances as alleged in the SCN in as

much as such entries of the journal had been considered for determining the

demand of service tax which was mentioned in the Balance Sheet of the

respective FYs. The case laws cited by the adjudicating authority at para 5.7

which is pertaining to the availment of cenvat credit on 'input service' and not for

levy of such service tax on such taxable service as provided under the Act and

therefore not applicable in the present case. ln view of the above, it is clearly

established that the SCN was itself time barred as the appellant had not

suppressed any facts and circumstances as we;; as the appellant was not liable

for penal action under Section 78 of the Act.

(iii) The adjudicating authority has failed to give cognizance of the

following case laws as cited by the appellant in the defense reply dated

25.04.2014.

. OK Play (lndia) - AIR 2005 SC 1023

o Aban Loyd Chiles Offshore Ltd. - 2006 (200( ELT 370 (SC)

e Larsen & Toubro - 2007 (211) ELT 513 (SC).

4. A personal hearing in the matter was fixed on 22.03.2017 which was

attended by Shri N.K. Maru and U.H. Qureshi, Consultants on behalf of the

appellant who reiterated the Grounds of Appeal.

5. I have carefully gone through the facts of the case, impugned order,

grounds of appeal and submissions made by appellant. The limited issue to be

decided in the present appeal is that whether the impugned order confirming levy

of service tax under reverse charge mechanism on Legal Consultancy Services

and Security Services availed by the appellant, is legal and proper or otherwise.

6. On going through the case records, I observe that, on verification of

journal entries made in the Books of Accounts, the audit objection has been raised

regarding non-payment of service tax under reverse charge mechanism under

4
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Noti. No. 30/2012-5T dated 20.06.2012, on Legal Consultancy Services and

Security Services availed by the appellant. The appellant has raised a plea that

the taxable value of the taxable service has been taken only on the basis of the

Journal entry and date mentioned in the respective Balance Sheet, is not correct

and the department has not disclosed the name of person who had provided the

said taxable services and also not produced the evidence in the nature of "Bill or

lnvoice or Challan". lfind that the appellant has not challenged the authenticity of

accounting entries which would have been made on the basis of source document

in the form of invoice, bill or challan raised by the service provider. I also find that

the appellant is registered as a manufacturer as well as service provider with the

department and are well aware with the prevailing provisions. Therefore, such

arguments cannot rescue them from the liability of payment of service tax casted

upon them through the statute. The adjudicating authority has categorically

addressed the same plea vide paras 5.3 & 5.5 of the impugned order. Since I

concur with the findings of the adjudicating authority, I do not want to reiterate the

same. I further find that the adjudicating authority has also relied upon the copy of

certain Bills issued by the service providers, as referred therein, while holding that

the appellant has received the Legal Consultancy Services and Security Services.

Therefore, the appellant's plea does not have any merit and cannot be sustained.

7. The appellant has further contended that the SCN is time baned

since their records were also previously audited upto the month of Dec.-2012. I

find that barely producing the records before the Audit officers, does not mean that

the matter relating to the present proceedings being disclosed by them. The audit

is being conducted on selective criteria and mere production of records before the

departmental officer for audit can not tantamount to disclosure of facts. The

departmental officers carry out test checks of the records with selective & limited

purposes and therefore, it can not be said that all the records are audited. My

views are supported by the decision of Hon'ble Tribunal in the case of Agrico

Engg. Works (lndia) Pvt. Ltd. Vs CCE-2000(122) ELT891 (Tribunal) wherein it was

held that visit of departmental officer for limited purpose can not tantamount to

disclosure of facts. ln the circumstances, I do not think that the Assessee can

derive any benefit by mere raising technical point of earler Audit. I find that in the

present case, the appellant has suppressed the facts and had never informed to

the department about receiving of Legal Consultancy services and Security

Services and therefore, the extended period has rightly been invoked. Further, the

case laws relied upon by the appellant are on different footing and has no

relevancy to the present case and therefore cannot be made applicable. Thus, I do

not find any merit in the appeal filed by the appellant and uphold the impugned
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order. Accordingly, I am of the considered view that the appellant is liable for

payment of service tax under reverse charge/partial reverse charge mechanism

alongwith interest under Section 73175 ol the Act. The penalty imposed under

Section 77(1)(a\178 of the Act is also upheld in view of discussions held above.

8. ln view of the above, I uphold the impugned order and reject the

appeal filed by the appellant.

6

9.

terms

Bv Speed Post.

To,
M/s. Madhav lspat,
Near GIDC Phase One,
Bhavnagar-Rajkot Road,
Sihor, Bhavnagar

Copy to:

JY.d'e

s{rd-6dt qam r$*rar$ gffi +r trqERr iwt+a att t l+'qr ardr tt

The appeals filed by the appellant stands disposed off in above

(rrrr $fi)
ry (3IfiFE - M)

1

2
3
4
5
6

The Chief Commissioner, Central Excise & Service Tax' Ahmedabad

The Commissioner, Central Excise & Service Tax, Bhavnagar.

The Assistant Commissioner, Service Tax Division, Bhavnagar

The Superintendent, Service Tax, Rural Range, Bhavnagar..

PA to Commissioner (Appeals- lll), Central Excise, Ahmedabad.
Guard file.
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