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:: ORD ER IN APPEAL ::

M/s. Madhu Sitica Pvt. Ltd., DU-lll, Ptot No. 53,55 &56/8, GIDC Chitra,

Bhavnagar (hereinafter referred to as "Appetlant") has filed appeats against

orders-ln-originat No. 39 to 43/Excise/Demand/2016-17 dated 27.02.2017

(hereinafter referred to as ,,the impugned order") passed by the Assistant

commissioner, centrat Excise, city Division, Bhavnagar (hereinafter referred

to as 
..the lower adjudicating authority"). since the issue invotved is common

in nature and connected with each other, the same are taken up together for

disposat.

2. Briefty stated facts of the case are that on being asked by the

jurisdictionat Range Officer, the appettant provided the information

regarding avaitment and utitization of Cenvat credit of Service Tax paid on

outward transportation of goods. The scrutiny of information reveated that

the appettant during the below given period has avaited Cenvat credit of

Service Tax paid on outward transportation which was used for

transportation of finished goods beyond the ptace of remova[ and therefore

Cenvat credit was al.legedty not avaitabte as under :-

2.1 Show Cause Notices were issued to the appetlant for recovery of

wrongly avaited Cenvat credit al.ongwith interest under Rute 14 of the Cenvat

Credit Rutes, 2004 (hereinofter referred to as "the CCR) read with Section 11A

of the Central Excise Act, 1944. The demands of wrongty avaited Cenvat credit

atongwith interest and penatty proposed under the SCN was confirmed by the

lower adjudicating authority vide impugned orders.

3. Being aggrieved with the impugned orders, the appettant preferred the

present appeals on the grounds that judgment dated 28.11.2013 of the Hon'bte

High Court of Kotkatta in the case of CCE Vs. Vesuvious lndia Ltd. reported as

5r.
No.

Show Cause Notice No, SCN date Amount
Rs.

Period lnvotved

1 V/15-07/Demand-
Madhu Sitica/2012-1 3

71.09.2012 1,44,4551- Oct -11 to Mar - 12

2 Y /15-113/Deml
HQI?014-15

22.04.2015 7,83,457 l- May-l2 to Juty- 14

3 V/ 15-32/Demand-
Madhu Sitica DU-llll14-
15

08.07.2015 56,6751- Aug-14 to Dec-14

4 AR-I/5CN.O9lMsPL DU-

lll/Supdt. /2015-16
08.09.2015 56,811 t- Jan-15 to Apr-'l 5

5 V/'l 5-32lDemand-
Madhu Sitica Du-llll 14-

15

15.03.2016 1,42,1481- May-15 to Jan-'16
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. ',j 2014(34)5TR26(Kot) discussed by the lower adjudicating authority in the

impugned orders is not appticabte whereas order dated 03.01 .2014 of the

Hon'bte CESTAT in the case of CCE &, ST, Surat Vs. United Phosphorus Ltd.

reported as 2016 (46) STR 662 (Tri-Ahmd) at Para 4 hetd as under :-

"4. Heard learned AR. The main issue involved in the present appeal, as

framed by the first appellate authority in Para 5(i) of Order-in-Appeal dated

31-11-2009/8-12-2009, is whether during the period January 2005 to
September 2006 the Cenvat credit of Service Tm on the freight charges of
oinvard transportation from the place of removal is admissible to the

respondent or not. First appellate authority has allowed the uedit in view of
CESTAT Larger Benchjudgment in the case ofABB Limited & Others (supra),

which was subsequently confirmed by Karnataka High Coutt in Commissioner

of Central Excisi & Service Tax, Bangalore v. lW;. AlB Limited, Vadodara

[2011-TIOL-395-HC-KAR-ST 
: 201] (23) S.T.R. 97 (Kar.)l Deliberating on

this issue, jurisdictional High Court of Gujarat in the case of Commissioner of
Central Eicise and Customi v. lul/s. Parth Poly Wooven Pvt. Limited & Others,

vide order dated 6-4-2011 in Tm Appeal Nos. 419, 321, 325, 450, 452, 457'

45s, 460, 513, 59s, s97, 527, 781, 783, 1326, 1704 & 10780 of 2010 held that

Cenvat credit admissibility with respect to outward fieight from the place of
removal is covered within the dertnilion of Rule 2@ of the Cenvat Credit Rules,

2004. Relevant paras 2I , 22 and 23 are reproduced below :-

"21. lYe must. however. for our curiosifv reconcile lhe expression " from the

nlace of removal" occurrinp in the earlier parl of the definition wiih words

"'un to"the nlace of removal'' used in inclusive pai't of the'definilion. Counsel

foi the assbssees iubmitted that when a manufactureT tansiorls his finished'nroducls from the factorv vrithoul clearance to any other place, such as

Voadown. 'warehousd erc. from where il would be ultimately' removed, such-
"service is covered in the expression "outward lransportation up to lhe pJace oJ^

removal" since such plaie other than factory gate would be the place oJ

removal. We do appreciare thal this could bi one ol the areas oJ lhe^

anolicotion of the'dxpression 'outward transporlalion up lo the place oJ

rbinoval'. l(e"are unable lo see whether this coild be the sole reason Jbr using

such expression by the Legislature.

22. Be that as it w are o the o truon thot the oufward trsns servlce

used mt ace

o nt on

o

23. We answer the question accordingly in favour of the assessee and against

the Revenue."

3.1 The Appettant retied upon the decision of the Hon'bte High Court of

Karnataka dated 29.06.2016 in the case of ccE & 5T Vs. Uttra Tech cement Ltd.

reported as 2016 (44) sTR 227 (Kar\ stating that Cenvat credit is not deniabte

when the goods are del,ivered on FoR destination base with risk and ownership

remaining with assessee titt goods reached customer and added that decision of

higher judiciat fora cited by them before the tower adjudicating authority have

been discarded without proper appreciation of the facts.

3.2 The Appettant contended that the tower adjudicating authority has atso

not considered the decision of the commissioner(Appeats), central Excise,

Rajkot given vide order-in-Appeat No. BHV-EXCU5-000'APP-045-2015-16 dated

26.11.2015 and order-in-Appeat No. BHV-EXCU5-0OO-APP-047-2015-16 dated

76.11.2015.
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3.3 The Appettant contended that invocation of extended period of demand

and imposition of penatty are not proper since the issue was debatable and it

invotved interpretation of the taw and as per settled tegat Position penalty is not

imposabte when the question of interpretation of taw is invotved and retied upon

the fottowing case [aws :-

(i) Ambuja Cements Ltd. 2009(14) STR 3(P&H)

(ii) KSB Pumps Ltd. 2011 (7415TR 642(Bom)

(iii) CCE Vs. ABB Ltd. 2011 (23) STR 97 (Kar')

(iv) CCE Vs. Parth Poty Wooven P. Ltd. 7012 (25) STR 4 (Guj)

(v) Uttratech Cement Ltd. 2014 (35) STR 751 (Tri-Det)

(vi) Uttratech Cement Ltd. 7014 (307) ELT 3 (Chattisgarh)

(vii) Birta Corporation Ltd. 2016 (45)STR 103 (Tri- Att)

4. shri R. R. Dave, Consuttant, on behatf of the Appettant, reiterated the

grounds of Appeat during personat hearing and submitted that they had not sold

thegoodsex-factorybutonFoRbasis;thatwhendetiveryofthegoodsareat

the buyers premises then cenvat credit of Service Tax paid on Goods Transport

Agency service of manufacture of goods from factory gate to the premises of the

buyers is admissibte as has been hetd by the Hon'bte Guiarat High court in the

case of M/s. Phitips carbon Btack Ltd. reported as 2016 (44) STR 235 (Guj) and

M/s. Parth Poly wooven Pvt. Ltd. reported as 20'12(25) STR 4 (Guj); that the

appettant have borne the cost of freight and not separatety recovered from the

buyers;thattheyhavetakeninsuranceintheirfavourtoreducecostoftheir

damagebecauseofsateonFoRbasis;thattheServiceTaxhasbeenpaidby

them and hence they are entitted to get cenvat credit in terms of Rute 2(t) of

the Rutes; that the impugned orders need to be set aside and appea[s a[[owed.

Personal hearing notice was also sent to the jurisdictional authority, however,

none appeared from the Department.

FINDINGS:-

5. I have carefutty gone through the facts of the case, impugned order'

grounds of appeat and submissions made by appettant' The timited issue to be

decidedinthepresentappeal,isthatwhethertheimpugnedorderpassedbythe

adjudicatingauthorityd.isattowingCenvatcreditofServiceTaxpaidonoutward

transportation charges, is proper or otheruvise'

5

Page No. 5 of 15



I
Appeals No: V2l1 29,1 30,1 57,1 58, 1 59/BVR/2017

6. I observe that definition of "input seryice" as provided under Rute 2(t) of

Cenvat Credit Rutes, 2004 reads as under:-

"(l) "input service" means any service,'

(i) used by a provider of toxable service for providing on output service; or

(ii) used by the manufocturer, whether directly or indirectly, in or in relation

to the manufacture of finol products ond cleoronce of finol products upto

the ploce of removol,

and includes services used in relation to setting up, modernization, renovation or

repairs of o factory, premises of proider of output service or an office reloting to

such foctory or premises, advertisement or sales promotion, morket research,

storage upto the place of removal, procurement of inputs, occounting, auditing,

finoncing, recruitment ond quality control, coaching ond troining, computer

networking, credit roting, shore registry, ond security, inward tronsportation of
inputs or copital goods and outword tronsDortotion upto the Dlace of removal;".

[Emphasis supplied]

6.1 From the above, it is observed that "input service" means any service

used by the manufacturer, whether directly or indirectly, in or in retation to

manufacture of final products and clearance of final products upto the ptace of

removat, with the inctusions outward transportation upto the ptace of removal.

It is, therefore, very clear that as per main clause - the service shoutd be used

by the manufacturer which has direct or indirect retation with the manufacture

of finat products and ctearance of final products upto the place of removal and

atso the inclusive clause restricts the outward transportation upto the place of

removat. As per the provisions of Section a(3Xc) of Centra[ Excise Act, 1944,

"ptace of removal" means a factory or any other ptace or premises of production

or manufacture of excisable goods; a warehouse or any other ptace of premises

wherein the excisab[e goods have been permitted to be stored without payment

of duty or a depot, premises of a consignment agent or any other place or

premises from where the excisabte goods are to be sold.

7. I atso observe that CBEC, New Dethi vide Circular No.97 1817007-5T dated

23.08.2007 has ctarified the issue regarding admissibitity of Cenvat credit in

respect of Service Tax paid on goods transport by road. The relevant text reads

as under:

"(c) ISSUE: Up to what stage a manufacturer/consignor can take credit on the service tax

paid on goods transport by road?

COMMENTS: This issue has been examined in great detait by the CESTAT in

the case of r{./s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (006) STR

0249 Tri-D]. ln this case, CESTAT has made the following observations:-

"the post sole tronsport of manufactured goods is not an input for the

manufacturerl consignor. The two clauses in the definition of input setYices' toke

care to circumscribe input credit by stoting thot service used in relation to the

cleoronce from the ploce of removal and serYice used for outword transportation

upto the place of removal are to be treoted as input se$ce. The first clouse does

not mention transport service in porticulor, The second clouse restricts transport

service credit upto the ploce of removal. When these two clauses are reod

together, it becomes clear thot tronsport service credit cannot go beyond tronsport

upto the ptace of removal.The two claltses, the one dealing with generol proision

ond other dealing with o specific item, ore not to be read disiunctively so os to

bring obout conflict to defeat the lows' scheme. The piipose of interpretation is to

find hormony and reconciliation omong the various provisions".

6
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It is, therefore, ctear that for o monufacturer lconsignor, the eligibitity to

ovail credit of the service tax pa]d on the transportation during removol of

excisable gods would depend upon the ploce of removol os per the definition. ln

case of o foctory gate sale, sote from a non-duty paid warehouse, or from o duty

paid depot (from where the excisable goods are sold, after their clearonce from the

factory), the determination of the 'ploce of removal' does not pose much problem.

However, there may be situotions where the manufacturer lconsignor mcy cloim

thot the sole has token place ot the destina tion point becouse in terms of the sole

controct I agreement (i) the ownership of goods ond the property in the goods

remained with the seller of the goods titl the delivery of the goods in acceqtable

condition to the purchoser ot his door step; (ii) the seller bore the risk of loss of or

domage to the goods during tronsit to the destinotion; ond (iii) the freight charges

were on integrol part of the price of goods. ln such coses, the credit of the service

tox Doid on the ation uo to such oloce of sale would be odm issible i it c.ontro

t -,.t"
7

Similorly, in the cose of ttts uttrotech Cements Ltd vs CCE Bhovnogor AN7-TOIL'

429-CEiTAT-AHIil, it was held thot after the finol products ore cleored from the

ploce of removol, there witt be no scope of subsequent use of se$ce to be treated

os input. The above observations ond vlews exploin the scope of the relevont

provisions clearly, correctly and in accordance with the legal proisions, ln
'concluslon, 

a manufocturer t consignor con take credit on the service tox paid on

outword transport of goods up to the place of removol ond not beyond that.

8.2 ln this connection, the phrase ptoce of removol' needs determinotion taking

into account the focts of on individuol case ond the oppticoble provisions. The

phrose 'ploce of removal' has not been defined in CENVAT Credit Rules. ln terms of
'sub-rule 

(t) of rute 2 of the soid rules, if otty words or expressions are used in the

CENVAT Credit Rutes, 2W ond are not defined therein but ore defined in the

Centrol Excise Act, 1944 or the Finonce Act, 1994, they sholl hove the same

meoning for the CENVAT Credit Rules os assigned to them in those Acfs. The phrase

'ptoce o1 removot' is defined under section 4 of the Centrol Excise Act, 1944' lt
stotes thot ,-
"ploce of removol" means'

(i) a foctory or any other ploce or premises of production or monufacture of the

excisoble goods ;

(ii) a warehouse or ony other place or premises wherein the excisabte goods have

been permitted to be stored without pqyment or dury ;

(iii) a depot, premises of a consignment agent or ony other ploce or premises from
whiere the excisable goods are to be sold ofter their clearonce from the foctory;

from where such goods ore removed."

be estoblished bv the cloimont o such credit thot the sole and the tronsfer off
in aoods (in terms of the definition as under section2oftheCentrol

Excise Act. 1944 as olso in terms of the DroYisions under the Sole of Goods Act.

1930) occurred ot the sotd o(oce.".

7-1 The above circutar was modified vide cBEc circular No. 988 I 12 I 7014 -

cX dated 70.10.?014. The relevant Para 6 0f said circutar reads as under: 
w*9-

"4)
the

lnstonces haYe come to notice of
focturet

the Board, where on the bosis of the cloims of

rdinp freioh chorces or who bore the rit sk of insuronce. the

place of removal was decided without ascerto

property in goods hos token place. This is o devi

is also controry to the legal position on the subject.

5) lt may be noted thot there are very wett taid rules re.gording the time when

iroperty in goods is tronsferred from the buyer to the se.ller.in the sale of Goods
'lci 

, tslo ihich hot been referred at parogroph 17 of the Associated strips Cose

(supro ) reproduced below for ease of reference '
'17. Now we are to consider the focts of the present cose os to find out when did

the transfer of possession of the goods to the buyer occur or 
-when 

did the property

ii1i" {ioat ioss from the'sette; rc the buyer- ts it ot the factory gate ds claimed

by the'appeliant or is it ot the ptoce of the buyer os. olleged- by the Revenue? ln this

,orr"rtion it is necessary to refer to certoin provisions of the Sole of Goods Act'

1930, section 19 of the sote of Gods Act provides thot where there is a controct

for the sale of specific or oscertained goods the proper 
.ty 

in them is transferred to
'the 

buyer ot'suth ti." os the parties to the controct intend it to be tronsferred,

tntention of the porties are to be oscertoined with reference to the terms of the

,irtrort, the conduct of the parties ond the circumstances of the cose' Unless o

differeni intention appeors; the rules contoined in Sections Z0 to 24 are provisions

yii otscertoining the iitention of the parties as to the time ot which the property in

intng the ploce where tronsfer of
ation from the Board's circulor ond
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the Soods is to poss to the buyer. Section 23 proides thot where there is o contract

for the sole of unascertoined or future goods W description ond goods of thot

description and in o detiveroble state are unconditionally approprioted to the

controct, either by the seller with the assent of the buyer or by the buyer with the

assent of the seller, the propertY in the goods thereupon posses to the buyer. Such

ossent moy be expressed or implied and moy be given either before or ofter the

oppropriation is made. Sub-section (2) of Section 23 further provides thot where, in

pursuance of the contract, the setler delivers the goods to the buyer or to o carrier

or other boilee (whether named by the buyer or not) for the purposes of

tronsmission to the buyer, ond does not reserve the right of disposol, he is deemed

to hove unconditionally approprioted the goods to the contract,"

6) lt is reiterated that the place of removol needs to be ascertoined in term of
provisions of Centrol Excise Act, 1944 reod with provisions of the Sale of Goods Act,

1930. Poyment of transport, inclusion of transport chorges in value, poyment of
insurance or who beors the risk ore not the relevant considerations to oscertain the
ploce of removal. The Dloce where sale has taken olace or when the orooertv in
ooods oosses from the seller to the buver is the relevont considerotion to

,,

determine the olace of removol.".

lEmphasis supplied]

7.2 The harmonious reading of the above Circulars issued by the CBEC

clarifies that the avaitabitity or otherwise of Cenvat credit in respect of Service

Tax paid on outward transportation charges provides that such credit woutd be

admissible onty if the claimant estabtished that the sale and the transfer of

property in goods (in terms of the definition as under section 2 of the Centrat

Excise Act, 1944 as also in terms of the provisions under the Sate of Goods Act,

1930) occurred at the said ptace and that payment of transport, inctusion of

transport charges in vatue, payment of insurance or who bears the risk are not

the relevant considerations, The Circutars very categorically says that the place

where sale has taken ptace or when the property in goods passes from the setler

to the buyer is the retevant consideration to determine the place of removat.

7.3 Further the Section 19 of Sate of Goods Act, 1930 is reads as under:-

"19. Property passes when intended to pass.-

(1) Where there is a controct lor the sale of specific or
oscertained goods the property in them is transferred to
the buyer at such time as the porties to the controct
intend it to be transferred.
(2) For the purpose of ascertoining the intention of the
parties regard sholl be had to the terms oI the controct,
the conduct of the parties ond the circumstances of the

case. "

8. ln view of the above Provisions of Sate of Goods Act, 1930, it is ctear that

the titte of the goods passes from seller to the buyer at such time as the parties

to the contract intend to be transferred, The intention of the parties is to be

ascertained with reference to the terms of the contract, the conduct of the

parties and the circumstances of the case. ln the present case, the appellant has

produced the sampte copy of documents in the form of invoices issued to some

of their buyers, corresponding purchase orders ptaced by the buyers, insurance

policy, etc. to substantiate their ctaim that the transactions were on F.O.R-

basis and that they have satisfied the conditions stiputated under the provisions

of the Act, Rules framed thereunder and instructions issued in this behatf' The
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scanned image of sampte Purchase order No. 2900003376 dated 01.04.7014

ptaced by the buyer M/s. MRF Limited, Chennai is re'produced as under:-

\,,' j
9
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"'F 
13 r"l R!go.L dt ild.ccanprr r.qo,s Mr. rhe ca! orir tr* rur, ir$ b. rnr b o(

D.?*h pilkd.r tJ !. E[ br tui!-rEt to pki& D.p h..l rt Chdri.d b tr..crar.d rr{
Qln NO:

oate: P.O Nor 2S0000a1:,76 0a801.04.m12

6tll!
MAOHU SII.ICAPW LTD
PTOTNO 53.55 ,56 A G IDC ESTAIE

BMVMGAR 3&{O{X INDIA
Cuneoar:

lmolBrms

90 d.y! on desprtch

INR

FOR MRF LTD

Deliverv i
MRF LttitTED - MEDAk
P B NO,2, SADASIVAPEI, MEDAK
Ardhra Prade3h-5l}229i

Va dlt, Slert:

Vaf,dity End:

0r.04.2012

31.03.m13

Ie ohl

1 M2168 PRECIPITATED SILICA KG a6.60 1,000,000 16,600,m0.00
ED:'
csT

2.t0%BEO+2.00%CESS+I 00 % llr...E&.CESS
zm *

2 M2166 POWDERSILICA KG
ED J2.00J6€ED+2.00 % CESS+i.00 % Hr...Edn.CESS

46.60 125,000 5,825,000.00

Totaltuorvalue
INR ix-iis-ffi-

Spedal lnslrudion6: OUANT|TY tS NOT|ONAL. DESP ASPER SCHDL
EF 1.5.11.

Shlpping losfuclions

MRF! S,cLES T X
iEclslR^lto{ Nos

csT:

TIN NO

ECC :

NZAO?O1/1215 DI 20 0? 90

28620142{)a

F( MRF Limltod

ATrTORISED SIGMIOiY
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3 ftar*r. S&! d l$ (drh.dv

! !l llt*ar*anipar"e
i tltry p'@ d ur cr!'lodly h FttI I fti,c

m. h i.. d r! E!!tq td.G, !t. rft rd cd(l,qt !n,,o*r, rur,* pnio,*n*1r,.* Jffi;:" 
***t'n ltfldlstoo{,0!n hi lutlur!

]-,$ffifiH#ffiT*Hffiffi **n*.ca,ebi.pdri.dt&v&ur',.e60ridardc*r'Erirc,,eoo6ii
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8.1 Further, the scanned image of Invoice No. Dulll/0832 dated 31.01.2013

issued by the appeltant to the said buyer is atso re'produced as under:-

KETAIL INVOICE

Ecl.lbll colnmodt PlldplrLd sfr.t

t?, copY

116,6000 6,05.6!0.@

a.ta:tl.00

MADHU SILICA PVT. LTD. DU.I[ TNVOICE
Rcnorrl of E clllblc Good! trmtrl Ftctory : R!1. I I

A
Rlr E xvr. cr.6,a cl{lir.uvtr 6 r

REOo. OFFEE:PLOT tto,l47, CIDC,

v RIEJ, lll^vll^6AR-!,10!0 oUJAMT

ta.t al7r aal755 I tlaLla rAx : 0!71-25allll0

E-i.ll I i.dllrltld@n.dtiill...o.
w.h.h. ! 

' 
,i.dh!rU.r,..h

cIN I UralttcJ l rtTTTCalloTl

U{VOICENo. :DUIL$&},

UWOICE DATE:3U0r2 0lr

;

fRF LITITED. EDAX

POSr BOX NO 2. SADASIVAPET.

E.c.C, Xo.

qll IIN.

rrEo^x orslRcT - 502291

ANOHRAPRAOESH

M CMal6aG XU(D3

2!620ra24011

NZAOTir!/r2a5 0T 2G02n990

IRF LIffTIEO,. fEDAi

P.O. o.

Dr t,.i.

L,R. No.

Fr.lgM TyPs

2!OOOO337$! P-O.Dri.01Xl20l2

30/04,2013

OAS DLIP ROAOTINES PVT.ITD,

,1266253

HR.5!{660

FREIGIIT PAIO 5325'

l- i.."r"u"" .J i-"m.,,r"" 
"t 

c*o
I

ii ttt
i -.-
I PFECTPTTATEO SltlCA

iMF|L200(G)
i IIEM COOE rlo. M2466

I suPRlER COOE flo,,65529

HsN cod. I I

VAI NN

CIT NT

EC Co& Io.

B$t Cod. No.

C.EI- i.C. xo.

Or.Colnnb.Ol C.Ei.

lupL ot cftctr

Arc. cod. Un{hI wt cn

2a1,l{1200653-01.0?2002

21€40200053-01.07.2002

MBCU4361JXUm.

Macua3Sl JST@a

oa7

cH.3t s,H. NO 342{025

770101

MBCL !!lJXUma

oh&bn clrv olv- EI|AVIIAG R

a3. SAarAta PLor,altAwAG R

43. IIARIYALA PLOI,BII^VNAGAR

0$cm03

I

I

i
I

l.

No. ol

8.fi
t2l

0$.ol
Goldr lxol

I ll

KE

{R!.)

Ial
ohc,lBl

t5l lll
Ydlx lRr.l

r?l

3,000.000

I

1

l
1

i

320

'c
S.snV Tm rhoG.nd st Hndred Nhtv Sk ont

Oi. lhd.rid Fo{, Hundt d Frllv Fou Ont

i.. Sc!!n Hunded TvPntY S!v.n onty

Sk Lrth Nlnly Fout Tltou.snd T$t Hund Nlntv Ollo only

DIRECT

oooR
IIEDAX(ANoHRA PRADESH)

l'&il;"..,".

ort I nm. ol Pr.P...tlon 31DtrI0l3

Efi. CE53 Ru!.6
3.!. t H.Edu cElS
8i[ tnoont RuFra

oocrmrtt thrcogh

Bool.d al

Tot l tu..{rbl. v.tu

kc|.. OutY 12 00 ta

Edu. C... l.0o t(
8.c.I H's.c.E4rCE l,m

csT 2 !a

Flllcht

6,05.&0.00

72,686.00

1.151.00

l?7.@

6,60,617.@

r331u1.00

/ltl.6000 0.0n

OR I{D TOTA!

.dn H h. .d.4n cri - r*'r'd r6"d 
'n" 

6rt
[i,i-iii;;; i* r <a*r -<4crndl*.Y.

Erio. a DArE O; P.Ll" ol]l! P'Y!$t und'r

E.NO. I OAIE Of RG 2!A PAaT Rul6 ! o cER 2002

rd.X oHl, SLICA PVT

1!l!.

11r01

8.2 From the above, it is seen that the Purchase order ptaced by the buyer

specifical.ty mentions the factory address of the buyer as ptace of detivery and

further specifies that tiabitity of losses/damages to the goods during the transit'

woutdbeonappettant.Thesefactsbeartestimonyfromtheclauses5,6&.14of

Generat Terms and Condition of Purchaser which state that'

"5. All goods are subiect to approval of the buyer's final inspection
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regording quantity and specification.

6. Any goods or work done which foil to pass such inspection will be

lioble to rejection at supplier's risk ond must be replaced or be

redone by the supplier forthwith or as may otherwise be ogree

without further chorges

14. Att material are to be detivered futt in the ptace specificalty

mentioned in the ourchase order free of detiverv and unloadine

charges

IEmphasis supptied]

8.3 lnvoices atso very ctearty state that the Freight has been borne by supplier

and Delivery has to be made at door of purchaser. I atso find that the outward

transportation charges were an integrat part of the price of the goods and the

appeltant has not received any consideration over and above the invoice price.

Thus, I find that the sale of goods is getting compteted and the ownership of

goods is getting transferred at the doorstep of the buyer in terms of section 19

of the sate of Goods Act, 1930. I find that the appettant has produced sufficient

documentary evidence to show that (i) sate of goods had taken ptace at the

destination point; (ii) the ownership of goods and the property in the goods

remained with the appettant titt the del.ivery of the goods in acceptabte

condition to the purchaser at his door step; (iii) the appettant bore the risk of

loss of or damage to the goods during transit titt the destination; (iv) the freight

charges were an integral part of the price of goods; and (v) the sate and the

transfer of property in goods occurred at the destination ptace. Accordingty, I

find that in view of the facts and circumstances of the case, the ptace of

removal woutd be ptace of detivery at buyer's premises and the appettant is

etigibte to avail Cenvat Credit of service tax paid on outward transportation

charges. I atso reply the decision of Hon'bte High Court of Karnataka in the case

of Madras Cements Limited - 2015 (40) STR 645 (Kar.) wherein it has been hetd

as under: -

"8. Having heard tearned counset for the parties and considering

the facts and circumstances of this case, we are of the considered

view that as long as the sale of the goods is linalized at the

destinotion, which is at the doorstep of the buyer, the change in

definition of inout service' which come into effect f rom 1-4-2N8 would

not make onv difference. A oerusal of invoices mokes it cleor that the

goods were to be delivered and sale completed at the address of the

buver ond no additionol chorqe wos levied bv the assessee for such

deliverv, From these focts it is clear thot the sale was completed onlv

when the goods were received bv the buver. The Circular dated 20-10-

2014 issued by the Central Boord of Excise and Customs also, in
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poragraph-6 makes it clear thot 'pa4ent of transport, inclusion of

transport charges in volue, payment of insurance or who bears the risk

ore not the relevont considerations to ascertain the ploce of removal.'

9. As per the said Circulor, the ptace of removol has to be oscertained

in terms of Central Excise Act, 1944 read with the provisions of the Sale

of Goods Act, 1g3O which hos been deott with in detoil in the soid

Circular. According to the provisions of the Sale of Goods Act, 1930, the

intention of the parties as to the time when the property in goods has to

pass to the buyer is of materiol consideration. The record cleorly shows

thot the intention of the parties was thot the sale would be complete

only alter goods are delivered by the seller ot the address of the buyer.

Ihe assessing officer as well as the oppellate outhority have held that

the ossessee would not be entitled to the benefit merely because no

documentary evidence hos been adduced to estoblish the fact of

insurance coverage by the assessee. ln our view, who pays for insurance

or bears the risk of goods in tronsit would not be a material

consideration. The same hos olso been made cleor by the Central Boord

of Excise and Customs, Department of Revenue, ltinistry of Finance, in

its circular dated 20-10-2014."

IEmphasis supptied]

8.4 I atso rety upon judgment of the Hon'bte Gujarat High Court in the case of

Parth Poty Wooven Pvt Ltd. reported as 2012(25)STR4(GUJ), which has hetd that

Cenvat credit of Service tax paid on outward transPortation would be admissibte

to the assessee. Para 18 of the judgment is reproduced as under :-

"18. Beaing in mind the above iudicial pronouncements, if we reveft back to

the definition of the term'input service'. as already noticed, it is coined in the

phraseology of "means and includes". Portion of the definition which goes with

the expression means, is any seruice used by the manufacturer whether directly

or indirectly in or in relation to the manufacture of final products and clearance

of final products from the place of removal. This definition itself is wide in its

. express ion and includes large number of servlces used by the manufacturer.

. Such sevice may have been used either directly or even indirectly=lpila!fu

for inDut service. such service should have been used for the manufacture of

the final oroducts or in relation to manufacture of final nroduct or even in

cleara nce of the final Droduct from the place of removal The expression 'in

relation to manufacture' is wider than for the ouroose of manufacture'. The

nd clearance of the from the of re

sionificant. Means i of the definition has not limited the onlv uoto the

Dlace of removal. but covers serwbes used bv the manufacturer for the

clearance of the final Droducts even from the olace of removal. lt can thus be

seen that main of the definition of term 'inout rvice' is wide and

exDanstve and covers varietv of se rvices utilized bv the manu fecturer Bv no

service would

-'13 -

stretch of imadination can it be stated that outward transooftation

Page No. 't3 of 15



T Appeals No: V2 1 129,1 30,157,158, 159 l BVR/ 2017

{-'
L/

-14-

not be a service used bv the manufact rer for clearance of final oroducts from

the place of removal."

IEmphasis supptied]

8.5 I further rety on judgment of the Hon'bte Gujarat High court in the case

of Phitips Carbon Btack reported as7016(44\ sTR 235(GUJ) wherein Para 2 & 3

have hetd as under :-

"2. The issue pertains to Cenvat credit on outward goods transportation

agency service availed by the assessee for transportation of manufactured

goods. This issue is covered by the judgment of Division Bench of this Court

in case of Commissioner of Central Excise & Customs v. Parth Poly Wooven

Pvt. Ltd. reported in 2012 05) S.T.R. 4. in which the following observations

have been made :

21. We must. however. for our curiosi\ reconcile the expression
"from the oldce of rei6val" occurrini in the earlier odrt of the
definition thith wolrds 'uo to the olace oTremoval' used in inclusive
odn of the definition. 'Counsel for llie assessees submitted lhat
'when h manufacturer transoorl's his linished oroducls from the
factorv u,ithoitt clearance ib any ollier place,- such as- godown,
"warehouse etc. from where it wbuld be itltimatelv removid, such
service is coverbd in lhe expression 'gutward t'ransporlation up to
the nlace of removal' sinie such olace other than factorv sate
would be tlie olace of removal. lle do appreciale thatihis coulil be

one of the rireas of the aoolication 6f the expression 'out'n)ard

tronsiortation uo t6 the pldce of remoi,al'. We'are unable lo see
whether lhis coild be thti sole rdason for using such expression by
the Legislature.

22.
trans

that as it m we areB
t servtce use

urc er $ covere wlt n
r tn u e envat

the that the outward

ut servrce
est

e

e

3. This Tax Appeal is, therefore, dismissed."

[Emphasis supplied]

8.6 ln view of above, I hotd that Cenvat credit of Service Tax paid on

Transportation of finat Products by road from the factory gate to the buyer's

premises is admissibte in the present cases/appeals

9. Once the Cenvat credit is hetd to be admissibte, the question of recovery

of interest and imposition of penatty do not arise in these cases.

10. ln view of the above, I set aside the impugned orders and attow at[ five

appeals fited by the apPetl.ant.

ir. r,{m r$*'rrr$ sT+fi 6,I Brdnr 5qtrfi afii, t frqI qnr t I

11. The appeats fited by the appellant stand disposed off in above terms'

\^

'' i '^nk 
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\d\r
0

t man turer
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oIn lot n
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