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Cenlral Excrse or CommissDner. Central Excise (Appeals) (one of whrch shatl be a ce(ifred copy) and copy ol lhe order

passed by the Commissioner aulhorizing lhe Assrslant Commissroner or Depuly Commissroner of Cenlral Excise/ SeNice Tax

to {ile the appeal before lhe Appellate Tribunal
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For an appeal to be trled before the CESTAT under Section 35F of the Ceniral Excise Acl, 1944 which is also made

apptrcable to Seruice Tax under Seclron 83 of lhe Finance Act. 1994. an appeal againsl this order shall lie before lhe Tribunal

on paymeol oi 1Oo; ot lhe duty demanded where duly or duiy and penally are in disoute or penalty where penaliy alone as in

dispule. provided the amount of pre-depostl payable would be subject lo a cerling of Rs 10 Crores

Under Cenlral Excrse and Serurce fax. 'Ouly Demanded" shall include l

(i) amount deterrnined under Sectrcn 11 Di

(rr) amount ol erroneous Cenlal Credit taken:

(iii) amounl payable under Rule 6 oi lhe Cenval Credil Rules

provrded furlhe. that the provisions of this Section shall nol apply to the stay applicalion and appeals pending before

any appellate authonly pnor lo the commencement of the Finance (No 2) Act, 2014
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Depanment oi Revenue, 4th Ftoor. Jeevan Deep Building. Parliamenl Street. New Delhi-110001. under Seclion 35EE ot lhe

CEA 1944 in respect of the followrng case, governed by firsl proviso lo sub'seclion (1) of Section_3sB ibid:
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tn case of iny loss of g-oorls where the loss occurs in lransit trom a faclory lo a warehouse or lo anolher faclory or flom one

warehouse to anolher during lhe course o{ processing of lhe goods in a warehouse or rn stolage whelher in a faclory or in a
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Rutes.2001 wtthin 3 months fiom the dale on which the order soughl lo be appealed againsl is communicaied and shall be

ul.o.pani"O by two copres each of lhe oto and order-tn-Appeal. ll should also be accompanied by a copy of TR_6 Challan

evidencing payment ol prescribed fee as prescribed under Seclion 35-EE of CEA 1944 under l\,4aior Head of Account
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r: ORDER-IN-APPEAL::

M/s. Ganga Technocast, Plot No. c-2091, Kishan Gate, Opp. Fisfa Rubber,

Metoda GIDC, Rajkot (hereinafter referred to as "the appellant") flled the present

appeal against the Order-in-Original No.24lDlACl20t6-17 dated 29130.09.2016

(hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central Excise, Division-I, Rajkot (hereinafter referred to as "the lower

adjudicating authority").

2. SCN No. C.Ex/Audit-III/Circle-tt/DC-0712015-16 dated27.0t.Z016 had

alleged that the appellant availed cenvat credit of duty paid on capital goods durlng

flnancial year 2013-14 and also claimed depreciation of the said capital goods including

central excise duty, under section 32 of Income Tax Act, 1961 (43 of 1961) as shown in

Form No. 3cB of the Tax Audit Report 2013-t4 issued by statutory chartered

Accountant in contravention of Rule 4(4) of the cenvat Credit Rules, 20O4(hereinafter

referred to as "the CCR"), which is reproduced as below:

"In current financial year, assesse has availed Cenvat Credlt of

Rs.4,84,118/- on capital goods purchased in the previous financial year.

Depreciatlon on these capital goods had been clalmed lncluding the

amount of duty ln that financlal year itself. As per rule 4(4) of cenvat

credit rules, if depreciation is claimed on total value of capital goods u/s

32 of the Income Tax Act, Cenvat credit cannot be allowed. Therefore, we

are of the opinlon that the assesse should not have taken the credlt of
Rs.4,84,118/- on caplta/ goods which peftains to previous financial year

for payment of duty in the current financial year,,

2.1 The SCN proposed recovery of wrongly availed cenvat credit of

Rs. 4,84,118/- under Rule 14 of the ccR read with section 11A(4)(e) of Central Excise

Act, 1944 (hereinafter referred to as "the Act") along with recovery of interest under

the provisions of section 11AA of the Act and imposition of penalty under Rule 15(2) of

the ccR read with section 1lAC of the Act. The lower adjudicating authority, vide

impugned order, confirmed demand of Rs. 4,84,118/- under Rule 14 of the ccR read

with section 114(4) of the Act, along with interest recovery under Rule 14 of the cCR

read with section 11AA of the Act and imposed penalty of Rs. 4,84,118/- under Rule

15(2) ofthe CCR read with Section 11AC ofthe Act.

Being aggrieved with the impugned order, the appellant flled the present

luo

,'n -U\
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appealt interaliat on the following grounds:-

3.1 There was never any intention to claim dual benefit. When the

depreciation was claimed no cenvat credit was availed and later on when the appellant

got registered with central Excise, they became eligible to avail cenvat credit. Hence,

the only legal option available to them was to reverse the depreciation claimed under

Income Tax Act, 1962 and this was done. The appellant had claimed Rs. 30,g63/- as

depreciation on the cenvat credit portion of the value of the machinery i.e. Rs.

4,84,7181-. The appellant reversed amount of Rs. 30,863/- in p & L Account for A.y.

2015-16 and filed revised Income Tax Return for A.y. 2015-16.

3.2 The appellant submitted a copy of certificate dated 03.03.2016 issued by

the Statutory Chaftered Accountant, which reads as under:

"We hereby certlfy that M/s Ganga Technocdst situated at plot n0.20191,

opp.Fishfa Rubber,B/h Kadvani Forging, Metoda GIDC, Rajkot-360021 and

certify that due to accounting eror ln F.y. 2012-13 depreciation of Rs.

30,863/- was taken on machinery of the CENVAT Credit of Rs. 4,84,119/-.

The said depreciation was not to be taken, as cenvat has already been

taken on the machinery. Hence, the said depreciailon has already been

reverted back to Profit and Loss account in the current year under the

head other income and company has now proper/y accounted and avalled

the Cenvat credit since its inception as the rectification entry has been

reverted back from lts orlgln. Revised income tax return also been

enclosed herewith and we remove the qualification made ln our earlier

report for the F.Y.2013-14."

3.3 From the above, it is evident that the appeilant had not taken doubre

benefit and availed cenvat credit on capital goods but reversed the depreclation claimed

by them earlier.

3.4 The appellant pleaded that despite these submissions along with

supporting documents, the lower adjudicating authority did not consider the same and

observed that the appellant had not produced any proof or verification from Income

Tax department regarding reversal of amount of depreciation that was originally

claimed in financial year 2012-13. The appellant argued that there is no mechanism

available in the Income Tax depaftment, which issues verification certiflcate for reversal

of depreciation.

I

I
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3.5 The appellant relied on following case laws, in support to their claim,

which allowed such reversal of depreciation and consequently allowed Cenvat credit:

5 t't,.'

(i)

(ii)

(iii)

(iv)

(v)

S. L, Lumax Ltd. reported as 2016 (337) E.L.T. 368 (Mad.)

Nish Fibers reported as 2010(257) ELT 81 (Guj)

Utsav Silk Mllls reported as 2009 (245) E.L.T. 246 (rri. - Ahmd.)

Terna Shetkari S.S.K. Ltd. reported as 2003 (159) E.L.T. 777 (Iri. -

Mumbai)

Terna Sethkari Sahakari Sakhar Karkhana Ltd. repofted as 2015 (318)

E.L.T. 628 (Bom.)

Maharashtra Electrosmelt Ltd. reported as 2008 (224)E.L.T.391 (Bom.)

PasariSpinning Mills Ltd. reported as 2002 (141) E.L.T. 172(Tri. - Bang.)

(vi)

(vii)

3.6 The appellant also argued that the depaftment itself had accepted in past

that when depreciation was foregone, there was no requlrement to demand cenvat

credit. In support of their claim, the appellant relled on Order-in-Original No.

04lDl20rL-12 dated 20.08.2011 passed by the then Assistant commissioner, central

Excise Division-I, Rajkot (the lower adjudicating authority himselQ in case of M/s. Marc

Industries and order-in-original No. t9lADCI20L2 passed by the Additional

Commissioner, Central Excise, Rajkot in case of M/s. Zeal polymers, and stated that

both cases have been accepted by the department.

3.7 The appellant pleaded that it has been alleged that they suppressed the

fact of availing depreciation on the value of the said capital goods under the provisions

of the Income Tax Act, i961 to invoke extended period whereas the fact is that they

availed depreciation under Income Tax Act when they were not registered with central

excise depaftment and the fact of claiming depreciation was well known to the Income

Tax department and there is no provision in the central Excise to intimate claim of

depreciation to the central Excise department/ even when it was not registered with

central Excise department. Further, the fact of claim of depreciation was not unearthed

by the department but it came to know from the observations made by their chartered

Accountant in the audit report of the appellant and in such a case to allege

'suppression' is not justified. In support of their claim, the appellant relied on case law

of Hindalco Industries reported as 2003 (161) ELT 346 (CEGAT), which was followed in

case of Martin & Harris Laboratories reported as 2005 (185)ELT 421 (CESTAT).

The appellant submitted that the lower adjudicating authority erred in3.8
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invoking the extended period of limitation and therefore, the impugned order should be

declared as bad in law and relied upon following judicial pronouncements:

(i) Cosmic Dye Chemical repoted as 1995 (075) ELT 0721 (S.C.)

(ii) Rolex Logistics Pvt. Ltd. reported as 2008 (09) LCX 0162

3.9 The appellant also submitted that they had correctly availed cenvat credit

of capital goods and penalty imposed under Rule 15 read with Section l1AC in the

impugned order is not justified in absence of any ingredients for imposition of penalty

under the said provisions. Since there was no malafide intention on part of the

appellant. There is no fraud, willful misstatement, collusion, suppression of facts or

contravention of provlslons with intent to evade payment of duty on part of the

appellant and hence the said penalty cannot be imposed as per following case laws:

(i) Hindustan Steel Ltd. reported as 1978 ELT Q159) (SC)

(ii) Tamil Nadu Housing Board reported as 1994 (74) E.L.T. 9 (SC)

(iii) Town Hall Committee, Mysore City Corporation reported as 2011 (24) S.T.R. 172

(Kar.)

(iv) BSNL reported as 2008 (9) S.T.R. 499 (Tri. - Bang.)

(v) Instant Credit repoted as 2010 (17) s.r.R. 397 (Tri. - Det.)

4. Shri R. C. Prasad, Consultant attended personal hearing, who reiterated

the grounds of Appeal and submitted that Income Tax Return for F.y. 2014-15(A.y.

2015-16) has already been revised by them on 03.03.2016 and depreciation claimed on

parts and machinery including excise duty has been corrected by reducing excise duty

element from depreciation and submitted copy of ITR Return (Revised) for F.y. 2014-15

(A.Y. 2015-16); that Hon'ble Madras High Court has already held in the case of M/s.

cassel Research Laboratories Pvt. Ltd. reported as 2017-TIOL-762-HC-MAD-CX that

subsequent reversal of depreciation amount in subsequent Income Tax Returns is

enough evidence; that they submitted revised copy of Income Tax Return flled and also

assessment order issued by the Income Tax Authorities; that CESTAT in the case of

M/s. Pearl Poly Film reported as 2017-TIoL-1645-CESTAT-AHM; Larsen & Toubro Ltd.

reported as 2016-TIoL-3119-CESTAT-MUM has also already decided in their favour. St,^)$l--...

4.1 The appellant submitted written personal hearing submissions dated

72.09.2017 as under:

4.t.r rhe income Tax department issued assessment order under section 143

of the Income Tax Act, 1961 on the basis of their revised return reversing the benefit of

depreciation and it is revealed from the assessment order that their revised return has
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been accepted. A copy of assessment order issued under Section 143 of the Income

Tax was enclosed by the appellant.

4.L.2 The following case laws allowed such reversal of depreciation and

consequently allowed cenvat credit.

(l) Cassel Research Laboratories Pvt. Ltd. repofted as 2017-TIOL-762-HC-MAD-CX

(ii) Pearl Poly Film, Milan B Solanki reported as 2017-TIOL-1645-CESTAT-AHM

(iii) Larsen & Toubro Ltd. repofted as 2016-TIOL-3119-CESTAT-MUM

4.1.3 The appellant pleaded that in view of their submissions, documentary

evidences and judicial orders, it had rightly claimed the cenvat credit and demand of

cenvat credit, payment of interest and imposition of penalty are not correct.

Findi nosi -

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the written as well as oral submissions of the appellant. The

issue to be decided in the present appeal is whether the appellant is eligible for cenvat

credit of duty paid on capital goods, on whlch depreciation including on central excise

duty was availed under section 32 of Income Tax Act, 1961 (43 of 1961) even after

they reverse the same or not.

6. It is a fact that the appellant had availed cenvat credit of duty of

Rs.4,48,118/- paid on capital goods during F. y.20I3-L4 and simultaneously had

claimed depreciation on that part of the value of the capital goods which represents the

amount of duty on such capital goods, as noted by the statutory Chartered Account of

the appellant under the head "Qualification on availment of duty credit on capital

goods" of Form 3CB of Tax Audit Report 2013-14, which is reproduced below:

"In current flnancial year, assessee has availed Cenvat Credit of

Rs.4,84,118/- on capital goods purchased in the previous financial year.

Depreciation on these capital goods had been claimed lncluding the

amount of duty in that financial year itself. As per rule 4(4) of cenvat

credit rules, if depreciation is claimed on total value of capital goods u/s

32 of Income Tax Act, cenvat credit cannot be allowed. Therefore, we are

of the opinion that the assessee should not have taken the credit of

Rs.4,84,118/- on capital goods which pertains to previous financial year

for payment of duty in the current financial year.,,

lj{
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6.1 Rule 4(4) of Cenvat Credit Rules, 2004 is as under:

"The CENVAT credit in respect of capital goods shall not be allowed in

resped of that part of the value of capltal goods which represents the

amount of duty on such capltal goods, whlch the manufacturer or provlder

of output seruice clalms as depreciation under Secilon 32 of the Income

Tax Act., 1961 (43 of 1961)."

6.2 The above provision in Cenvat Credit Rules, 2004 does not allow cenvat

credit on capital goods if the manufacturer has claimed depreciation on that part of the

value of capital goods which represents the amount of duty on such capital goods.

However, I find that the appellant had taken depreciation when they were not

registered with the central excise department. Later on, when the appellant got

registered with central excise department they became eligible for cenvat credit and

they availed cenvat credit, and also reversed the depreciation claimed under Income

Tax Act. I flnd that the appellant had claimed Rs. 30,863/- as depreciation on capital

goods during F.Y. 2012-13 but not availed cenvat credit on those capital goods as they

were not registered with the central excise depaftment. when they got central excise

registration on 28.06.2013, they availed cenvat credit on those capital goods during

F,Y. 2013-14 and the appellant reversed this amount of Rs. 30,863/- and they filed

revised Income Tax Return for F.Y. 2u.4-15. I also find that the said revised Income

Tax Return has been accepted by the Income Tax Authorities as per assessment order

dated 09.04.2016 under section 143(1) of the Income Tax Act as produced by the

appellant.

6.3 I find that the appellant has also produced a copy of certificate dated

03.03.206 issued by shri Hemant Busa, chartered Accountant (who had prepared their

Tax Audit Report for F.Y. 2013-14) wherein it is certifie that the appellant has reduced

the claim of depreciation by foregoing the benefit of depreciation to the extent of

cenvat credit of Rs. 4,84,118/- on the machinery received by them, which is reproduced

below:

"We hereby certlfii that M/s. Ganga Technocast situated at plot No.

20191, opp. Fishfa Rubber, B/h. Kadvanl Forging, Metoda GIDC, Rajkot-

360021 and certify that due to accounting error in F.y. 2012-j3

depreciation of Rs.30,863/- was taken on machinery of the CENVAT Credit

of Rs.4,B4,l1B/-. The said depreciation was not to be taken, as cenvat has

aheady been taken on the machinery. Hence, the said depreciailon has

T

t8
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already been revefted back to Profit and Loss account in the current year

under the head other income and company has now properly accounted

and avalled the Cenvat credit since its inception as the rectification entry

has been reverted back from its origin. Revised income tax return also

been enclosed herewith and we remove the quallfication made in our

earlier repoi for the F.Y.2013-14."

6.4 In view of the fact that the appellant has foregone claim of depreciation

under Income Tax Act, they become eligible to retain cenvat credit on the capital goods

as they have reversed depreciatlon and have also filed revised Income Tax Return. The

Assistant commissioner, Income Tax (cPC) vide office letter cpc/1516/v5/15499332g6

dated 09.04.2016 has conveyed that the said revised return filed on 03.03.2016 has

been processed under section 143(1) of Income Tax Act. In view of this factual

position, I hold that the appellant is not hit by the condition prescribed in Rule 4(4) of

the Cenvat credit Rules, 2004 and is very much eligible to clalm benefit of cenvat credit

on the capital goods purchased. In this regard, I rely on the judgment in case of Nish

Fibers repofted as 2010 (257) ELT 81 (Guj), relevant portion ts as under:

"73, In vlew of the above discussion, we are of the view that the

position ls we// settled in law. The whole idea ls that the assessee should

not be permitted to claim double benefit, i.e. under the Income Tax Act as

well as Central Excise Rules. Adnittedly, the appellant has not claimed the

beneftt under the Income Tax Act and the claim reoa tion

was withdrawn bv filinq the revised return and that revised return has

9

t ' .r

been acceDted. o these disouted there is no reason to

denv the Modvat credit to the resoondent aSSeSSee. IUe therefore do not

tind any substance in this appeal and no substantial quesilon of law arlses

out of the order of the Tribunal. The appeal therefore stands dismlssed.,,

(Emphasis supplied)

6.5 I further hold that once the demand is not sustainable, there is no

question of payment of interest or imposition of penalty on the appellant.

7. I would like to record that the lower adjudicating authority has passed a

very illegal order without verifying the facts and completely ignoring the posiuon of law

well settled long back. such orders must be avoided to be passed by the lower

adjudicating authorities as it unnecessarily increases the futile litigation and also

tantamounts to harassment of the tax payers.
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8. In view of above findings, I set aside the impugned order and allow the

appeal flled by the appellant, with consequential beneflt, if any.

3rq"r6-dt qgrr ei$ fi ?€ srffa ar frcdrr 5qteil aftfi t f+qr;nrdr tr

The appeal filed by the appellant stands disposed off in above terms.
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By Speed Post

To

M/s. Ganga Technocast,

Plot No. G-2091,

Kishan Gate, Opp. Fisfa Rubber,

Metoda GIDC, Rajkot.

fr, aiar tq?trorFc,

.afe ;+. fr-loqr, t*erd trc, fu-€rnr

{q{ * €TFi, ffisr furfffi,
{rq-+tc.

Coov to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3) The Assistant Commissioner, GST & Central Excise Division-I, Rajkot.
4) Guard File.

Page No.'10 of 10


