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e
:: ORDER IN APPEAL ::

The Principal Commissioner, Central Excise & Service Tax, Rajkot (hereinafter
referred to as “the appellant”) has filed the present appeal against Order-in-Original
No. DC/JAM/R-843/2015-16 dated 19.02 2018 (hereinafter referred to as “the
impugned order’) passed by the Deputy Commissioner, Central Excise & Service Tax
Division, Jamnagar (hereinafter referred to as ‘the lower adjudicating authority”) in
the case of M/s. Dharampal Satyapal Limited, 1, Plot No. 4041, R.K. Commercial
Complex, GIDC Phase-lll, Dared, Jamnagar (hereinafter referred to as ‘the
respondent”)

2. Briefly stated facts of the case are that the respondent was engaged in
manufacture of Candy (Sugar confectionary) falling under Chapter 17049020 of
the first schedule to the Central Excise Tariff Act, 1985 and assessed their final
products under Section 4A of the Cenfral Excise Act, 1544 The respondent had
filed refund claiming that effective rate of duty on sugar confectionary falling
under CETH 170459020 was 6% as per Notification No. 12/2012-CE dated
17.03.2012 as amended and rate of abatement of MRP was 30% as per
Notification No. 48/2008-CE(NT) dated 24.12.2008, as amended. However, they
through oversight had paid duty @ 12% plus cess instead of 6% plus cess and
claimed abatement of MRP @ 35% instead of 30% and thereby had paid excess
duty of Rs. 865,863/~ SCN No. V.17(18)-37/Refund/2015-16 dated 02.02.2016
was issued to the respondent under Section 11B (2) of the Act calling for reason
as to why the refund amount should not be credited to the Consumer Welfare
Fund, however, the lower adjudicating authority vide impugned order sanctioned

refund claim to the respondent.

3 Being aggrieved with the impugned order, the department preferred the
present appeal, infer-alia, on the grounds that the lower adjudicating authority erred
in sanctioning refund of Rs. 9,65,963/- to the respondent by not considering the fact
that the ultimate MRP was inclusive of all taxes and the consumer pays for the
product as per MRP. that the lower adjudicating authority failed to consider the
doctrine of unjust enrichment while sanctioning the refund claim of the respondent;
that the respondent after having passed on the incidence of duty to consumers had
no locus standi to claim refund of duty; that when the respondent has already
recovered cost of their finished product on MRP basis, it is sufficient to presume that
incidence of duty has been passed on to the ultimate consumer: that invoices issued
by the respondent to their dealers show that they had recovered Central Excise duty
in full from their dealers, hence, incidence of duty has been passed on to the
consumers by the respondent; that the respondent had not provided any supportive
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documents establishing that the incidence of duty was actually not passed on fo any

other person.

4. The respondent has filed Memorandum of Cross Objections on the following
grounds: -

(i) The contents of the appeal are baseless and not legally correct. The lower
adjudicating authority has examined the facts in detail and has nghtly sanctioned the
refund claim. The respondent had transferred the goods to their own depots located
at various places in all over India showing assessable value and rate of duty. No
invoices under Rule 11 of the Central Excise Rules, 2002 were issued to the
wholesalers/distributors/dealers from their depots. They have not issued any excise
invoices fo the distributor or dealers charging Central Excise duty. Hence, it is not a
case that duty @ 12% has been recovered from the customers as per the invoices.

(i) The MRP of the said product irrespective of rate of duty or amount of duty
paid, remained unaffected i.e. the MRP remained same when duty was being paid @
12% by mistake and when duty was being paid @ 6% after correction. On paying
duty @ 6% and abatement @ 35% from MRP, the assessable value for stock
transfer to depots has been revised with backward calculations to keep MRP
unaffected. Hence, when there is no change in MRP of the product during both
periods, pnor to the refund period and after the refund period and the Central Excise
duty calculated @ 12% was not being recovered through Central Excise invoices, the
doctrine of unjust enrichment is not applicable and Central Excise duty has not
impacted the MRP and duty paid in excess has not been passed on to the
consumers but borne by the respondent

(i)  The entire cost including the element of Central Excise duty is bome by the
respondent, the MRP, remaining the same throughout the period under reference
The amount of refund, when sanctioned under Section 11B shall be absorbed by the
respondent in their Books of Accounts as an amount due to them on applying
correction. The ultimate consumer remains unaffected as he does not bear the
element of excise duty as they bought the product as per MRP. It is not a case where
the respondent is unjustly enriched at the expense of the consumer. The MRP of
such producis are based on various facts such as competitive price of similar
products, market of the product, etc.

(iv) The respondent has submitted a certificate of Charlered Accountant that
element of duty has not been recovered from/passed on to the consumer under the

invoices since the entire stock is transferred to the Depots of the respondent and the
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goods were assessed under Section 4A of the Act The Chartered Accountant's

certificate regarding absorption of the cost by the assessee has been accepted in
catena of the judgments as under: -

®  Sipani Automobiles = 2004 (178) ELT207 (T = Delhi)

* Flow Tech Power = 2005 (187) ELT 398 (Tn. = Chennai)

o ATASIndia Pvt Ltd - 2008 (199) ELT 1123 (Tri. — Bang.)

* Roopa Ram Suthar - 2014 (35) STR 583 (Trn. — Delhi}

(vi  The respondent also relied on the decision in the case of M/s. Addison & Co.
reported as 2001 (129) ELT 44 (Mad ) in support of their contentions

9 The department vide letter dated 25.08 2017 submitted detailed comments on

the grounds of Memorandum of Cross Objections as under: -

(i} Issuance of Central Excise mvoices by the Depots of respondent to their
Dealers/Distributors is not the only test to ascertain that incidence of Central Excise
duty is passed on or not. It is also required to be examined at whal price the goods
have been sold to customer and whether the Central Excise duty has been included
in the price mentioned in the VAT invoices issued to their Dealers/Distributors. The
respondent has submitted invoices issued under Rule 11 of the Central Excise Rules,
2002 for transfer of goods to its own depots but not produced any corresponding VAT
invoice or Bill raised to their Dealers/Distributors, hence, the contention of the
respondent that price charged to the customers has remained unaffected, cannot be
verified Thus, the respondent has failed to submit necessary documents to establish
that burden of Central Excise duty has not been passed on to their customers, It is
well settled law that burden of proof that the duty has not been passed on to the
customers lies on the respondent, who has claimed the refund

(i}  The respondent has not submitted any document or evidence in support of
their claim that the price charged to their customers and MRP of the product have not
been affected. The bar of unjust ennchment is applicable even if the MRP has
remained unchanged as decided by the Hon'ble CESTAT in the case of Shree
Baidyanath Ayurved Bhavan Limited reported as 2009 (238) ELT 680 (Tn.-Mum.) and
in the case of Euro Merchandise () Ltd. reported as 2015 (318) ELT 445 (Tri.-Ahmd ) 'C_‘rﬁl M

()  The sample invoices issued by the respondent for transfer of goods from
factory gate to their depots and sample invoices issued by their depols to their
dealers/distributors for sale of goods, submitted by the respondent do not correspond
with one ancther. The invoices issued from the factory to their vanous depots
mentioned description of goods "Candy Pass Pass Pulse” whereas the invoices
issued to dealers/distributors mentioned “Pulse Kachcha Aam Candy”. Further. MRP

Page Mo 5of G



Appeai Mo V2NTAEARRAIIOE

By
of the product sold from the depots of the respondent to their dealers/distributors

have also not been mentioned in respective invoices issued from depots.

(iv)  The docinne of unjust ennchment does not require that burden of duty should
not have been passed on to the ultimate consumer. In the case of goods covered
under MRP based assessment, the burden can be passed on to the wholesale
customers also. In the case of Inn-Vanue Hospitality Management Pvt. Ltd. reported
as 2008 (225) ELT 500 (Tr. -Mum.), the Hon'ble CESTAT has held that “Uniformity in
price before and affer assessment is not sufficient to conclude that duty burden has
not been passed on fo customers — Refund hit by unjust ennchment.” Further, in the
case of Rajasthan Spinning & Weaving Mills Ltd. reported as 2006 (194) ELT 254
(Tri. -Del ), Hon'ble CESTAT held that "Establishment charges are expenses which
are debited to Profit and Loss account and appropnaled to sales pnce of product -
They may nof be collected from custoners, bul loaded on value of goods without
quoting specifically — Appeflanis to salisfy adjudicaling authonty that they have not
claimed amount from customers and they have not charged amount in profit and loss
account as expense - No balance shest or any other document produced fo show
that amournt not accounted in profit and loss account and not recovered from

customars.”

(v}  The Chartered Accountant has certified that "Burden of duty not passed on fo

the ulfimate customers as the goods assessed under Section 4A." The certificatle is
silent about the burden of Central Excise duty has been passed on to their customers

or otherwise. The respondent is not selling their final products ie. sugar
confectionery directly to the ultimate consumers but the final products are reaching to
ultimate consumer after crossing entire market and sales chain. Further, the
Chartered Accountant has not specified which records and accounts have been
verified for the purpose of issuance of cedificate. The respondent has not submitted

any other document i.e. Balance Sheet, Ledger Account efc. to establish that the
Central Excise duty for which refund was claimed was outstanding in the Balance
Sheet and the same has not been expensed out in the Profit and Loss account. _

t';. IL_ sy

(v}  The case law of Addison & Co. {supra) relied upon by the respondent is of no

avail to them in the facts and circumstances of the present case.

B Personal hearing in the matter was attended to by Shri Bhagirath Mal Jyatishi,
General Manager. Legal Services on behalf of the respondent, who submitted
Memorandum of Cross Objections claiming that they could know the department's
appeal on 29.06.2017 only for the first time as their Jamnagar unit was closed, that
the issue of unjust ennchment has been discussed in detail by the lower adjudicating
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authority; that their MRF before March, 2015 and after March, 2015 remained same;

that they have not passed on incidence of duty to the ultimate consumer, that grant of
refund is justified as there is a centificate of Chanered Accountant also to that effect;
that their claim has been subjected to audit and refund has been granted only after
following the prescribed procedure; that the appeal of the department should be
rejected.

FINDINGS:

I | have carefully gone through the facts of the case, impugned order, grounds
of appeal filed by the Department, Memorandum of Cross objections filed by the
respondent and submissions made by the respondent dunng personal hearnng as
well as comments on Memorandum of Cross objections submitted by the department.
The issue to be decided in the present appeal is that whether the impugned order
passed by the lower adjudicating authority sanctioning refund of excess Central
Excise duty paid by the respondent to them is proper or refund was required to be
credited to Consumer Welfare Fund as incidence of duty has been passed on by the
respondent to other person?

g8 The department has contended that the respondent has recovered cost of
their finished product on MRP basis which is inclusive of Central Excise duty and
hence it Is sufficient to presume that the incidence of duty has been passed on 1o
other person whereas the respondent made counter argument that they have not
issued any excise invoices to the distributor or dealers charging Central Excise duty,
hence, burden of Central Excise duty 1s not passed on to the ulbmate consumer as
MRP remained same before and after Central Excise duty changed. It is not a case
that duty @ 12% has been recovered from the customers as per the invoices and
MRP of the said product irrespective of any rate of duty or amount of duty paid.
remained unaffected. | examined sample copy of invoices produced by the
respondent along with Memorandum of Cross Objections. | find that the respondent
has produced copy of Central Excise invoices for their product Candy Pass Pass
Pulse whereas copy of invoices produced issued by their Depot to their
DistributorsAWholesales are for Pulse Kachcha Aam Candy, Thus, the respondent
has not produced the copies of Central Excise invoices in respect of those products
which were issued to their Depots and corresponding sale to DistnbutorsAVWholesales
to establish their claim that incidence of Central Excise duty has been borme by them
and not passed on to any other person. | also find that the Central Excise invoices
issued by them for transfer of goods to their various depots wherein Central Excise
duty @ 12% had been charged, however, the depots of the respondents have sold
the respective goods to their Dealers/Distributors, which are non-related parties

under commercial invoices. This imphes that whatever duty has paid on the subject
PageNa 7ol 8
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goods has been absorbed in the assessable value at which the depots of the

respondent have sold these goods to their Dealers/Distnbutors.

8.1 The respondent has falled to explain their case as to how incidence of Central
Excise duty has not been passed fo any other person by demonstrating the
assessable value at which particular sugar confectionary transferred by them to their
depots and assessable wvalue of the sad goods when sold to ther
Dealers/Distributors. | find that the respondent has made a plain statement that
incidence of Central Excise duty has not been passed on to the ulimate consumers
Thus, the respondent's claim that they have borne the incidence of Central Excise
duty 15 devoid of ments. The respondent’'s contention that MEP of the product
remained same during refund period and after period, would also not be of any help
to them as even if retail sale price remains the same, it does not mean that the
respondent has not passed on the incidence of Central Excise duty to their
Dealers/Distributors.

8.2 The respondent has contended that they have produced Certificate of
Chartered Accountant stating that element of duty has not been recovered/passed
under the invoices since the entire stock is transferred to the Depols of the
respondent and the goods are assessed under Section 4A of the Act. | find that the
cerfificate of the Chartered Accountant does not unambiguously state that the
incidence of duty has not been passed on to any other person. The Chartered
Accountant has simply stated that element of duty has not been recovered since
entire stock is transferred to Depots! It also does not state as to which documents
they have verffied! It is evident that they have not verfied that stock of goods was
further sold to their dealers under commercial invoices vide which the incidence of
duty has been absorbed in the assessable value at which the goods were sold by
their depots. There is no logic in the statement given by the Chartered Accountant
that element of Central Excise duty has not been recovered since the goods
assessed under Section 4A of the Act. | find that Section 44 of the Act envisages that
the goods notified to declare retail sale price on package of goods then the value
shall be such retail sale price less abatement allowed by the Central Government. In
the instant case, the respondent has transferred their final products to their depots at
a value assessed under Section 4A of the Act and paid Central Excise duty
accordingly, however therr depots while selling the said goods fo ther
dealers/distributors had issued commercial invoices by absorbing element of Central
Excise duty. | find that the respondent has failed to prove that incidence of duty has
not been passed on to any other person and hence refund granted to the respondent
1= hit by bar of unjust ennchment. Thus, the respondent is not entitled for the refund
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sanctioned to them by the lower adjudicating authority.

9. In view of above facts and circumstances, | set aside the impugned order and
allow the appeal filed by the department.

..t RurtHT zam w A od e W Tuem Il afd @ B e g

8.1. The appeal filed by the depariment stands disposed off in above terms.
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4. Guard File.

Fags Mo, Bafg



