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3iffi & cffi;Fr arff a?i ci /Name&Address of the Appellant & Respondent :-

M/s. Dharampal Satyapal Ltd., l.egal Depaftment, DS Headquarters, C-6-10, Sector,Dharmpal
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Any person aggfieved by lhis Order-in,Appeal may fite an ippeal lo lhe appropriale aulhority in the following way.
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The appeal under sub seclion {2) and (2A) of lhe seclion 86 the Finance Acl 1994, shall be filed in For ST.7 as prescibed

under Rule I (2) & 9{2A) of the SeNice Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certilied copy) and copy ol the order

passed by lhe Commissioner aulhorizing the Assislanl Commissioner or Depuly Commissioner of Central Excise/ Service Tax

lo file the appeal before the Appellate Tribunal
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For an appeal to be llled before lhe CESTAT. under Seclion 35F of lhe Cenlral Excise Acl, 1944 which is also made

applicable to Service Tax under Section 83 of the Finance Acl, 1994, an appeal against lhis order shall lie before the Ttibunal

on paymenl of 1oo/o of the duly demanded where duty or duly and penalty are in dispute, or penally, where penalty alone is in

dispute. provided lh€ amounl of pre-deposil payable would be subiect to a ceiling of Rs. 10 Crores.

Under Central Excise and Service Tax, Duty Demanded" shall include :

(i) amounl delermrned under Seclion 11 D;

(ii) amount of erroneous Cenvat Credit laken;

(iiD amounl payable under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of lhis Seclion shall not apply lo the stay application and appeals pending before

any appellale aulhority prior to lhe cotnmencement of the Finance (No.2) Acl, 2014.
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A revision applicalion lies to the Under Secretary, to the Governmenl of lndia, Revision Applicalion uot, Minislry of finance,

Department oi Revenue, 4th Floor, Jeevan Deep Building, Parliament Street. New Delhi'110001. under Seclion 35EE of the

CEA 1944 in respecl ol lhe following case, governed by Ilrst proviso lo sub seclion (1) of Section_3sB ibid:
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ln case of rebate of duty of excise on goods exponed lo any couolry or territory outside lndia of on excisable material used in
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109 of the Finance (No.2) Act, 1998.
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Appeal No. VZ1 2/EA2IRAJ/2016

:: ORDER IN APPEAL ::

The Principal Commissioner, Central Excise & Service Tax, Rajkot (hereinafter

referred to as "the appellant') has filed the present appeal against Order-in-Original

No. DC/JAM/R-843/2015-16 dated '19.02.2016 (hereinafter referred to as "the

impugned order') passed by the Deputy Commissioner, Central Excise & Service Tax

Division, Jamnagar (hereinafter referred to as 'the lower adjudicating authority') in

the case of M/s. Dharampal Satyapal Limited, 1, Plot No.4041, R.K. Commercial

Complex, GIDC Phase-lll, Dared, Jamnagar (hereinafter referred to as "the

respondent").

2. Briefly stated facts of the case are that the respondent was engaged in

manufacture of Candy (Sugar confectionary) falling under Chapter 17049020 ol

the first schedule to the Central Excise Tariff Act, 1985 and assessed their final

products under Section 44 of the Central Excise Act, 1944. The respondent had

filed refund claiming that effective rate of duty on sugar confectionary falling

under CETH 17049020 was 6% as per Notification No. 1212012-CE dated

17.03.2012 as amended and rate of abatement of MRP was 30% as per

Notification No. 49/2008-CE(NT) dated 24.12.2008, as amended. However, they

through oversight had paid duty @ 12o/o plus cess instead of 6% plus cess and

claimed abatement of MRP @ 35% instead of 30% and thereby had paid excess

duty of Rs. 9,65,9631. SCN No. V.17(18)-37lRefund/2015-16 dated 02.02.2016

was issued to the respondent under Section 118 (2) of the Act calling for reason

as to why the refund amount should not be credited to the Consumer Welfare

Fund, however, the lower adjudicating authority vide impugned order sanctioned

refund claim to the respondent.

3. Being aggrieved with the impugned order, the department preferred the

present appeal, inter-alia, on the grounds that the lower adjudicating authority erred

in sanctioning refund of Rs. 9,65,963/- to the respondent by not considering the fact

that the ultimate MRP was inclusive of all taxes and the consumer pays for the

product as per MRP; that the lower adjudicating authority failed to consider the

doctrine of unjust enrichment while sanctioning the refund claim of the respondent;

that the respondent after having passed on the incidence of duty to consumers had

no /ocus standi to claim refund of duty; that when the respondent has already

recovered cost of their finished product on MRP basis, it is sufficient to presume that

incidence of duty has been passed on to the ultimate consumer; that invoices issued

by the respondent to their dealers show that they had recovered central Excise duty

in full from their dealers, hence, incidence of duty has been passed on to the

consumers by the respondent; that the respondent had not provided any supportive
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documents establishing that the incidence of duty was actually not passed on to any

other person.

4. The respondent has filed Memorandum of Cross Objections on the following

grounds: -

(i) The contents of the appeal are baseless and not legally correct. The lower

adjudicating authority has examined the facts in detail and has rightly sanctioned the

refund claim. The respondent had transferred the goods to their own depots located

at various places in all over lndia showing assessable value and rate of duty. No

invoices under Rule 1 1 of the Central Excise Rules, 2002 were issued to the

wholesalers/distributorsidealers from their depots. They have not issued any excise

invoices to the distributor or dealers charging Central Excise duty. Hence, it is not a

case that duly @ 12% has been recovered from the customers as per the invoices.

(ii) The MRP of the said product irrespective of rate of duty or amount of duty

paid, remained unaffected i.e. the MRP remained same when duty was being paid @

12o/o by mistake and when duty was being paid @ 6% after correction. On paying

duty @ 6% and abatement @ 35Yo from MRP, the assessable value for stock

transfer to depots has been revised with backward calculations to keep MRP

unaffected. Hence, when there is no change in MRP of the product during both

periods; prior to the refund period and after the refund period and the Central Excise

duty calculated @ 12% was not being recovered through Central Excise invoices, the

doctrine of unjust enrichment is not applicable and Central Excise duty has not

impacted the MRP and duty paid in excess has not been passed on to the

consumers but borne by the respondent.

(iii) The entire cost including the element of Central Excise duty is borne by the

respondent, the ttIRP, remaining the same throughout the period under reference.

The amount of refund, when sanctioned under Section 118 shall be absorbed by the

respondent in their Books of Accounts as an amount due to them on applying

correction. The ultimate consumer remains unaffected as he does not bear the

element of excise duty as they bought the product as per MRP. lt is not a case where

the respondent is unjustly enriched at the expense of the consumer. The MRP of

such products are based on various facts such as competitive price of similar

products, market of the product, etc.

(iv) The respondent has submitted a certificate of Chartered Accountant that

element of duty has not been recovered from/passed on to the consumer under the

invoices since the entire stock is transferred to the Depots of the respondent and the
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goods were assessed under Section 44 of the Act. The Chartered Accountant's

certificate regarding absorption of the cost by the assessee has been accepted in

catena of the judgments as under: -

. Sipani Automobiles - 2004 (176) ELT807 (Tri. - Delhi)

o Flow Tech Power - 2005 (187) ELT 399 (Tri. - Chennai)

. AT & S lndia Pvt. Ltd. - 2006 (199) ELT 1123 (Tri. - Bang.)

t Roopa Ram Suthar - 2014 (35) STR 583 (Tri. - Delhi)

(v) The respondent also relied on the decision in the case of M/s. Addison & Co

reported as 2001 (129) ELT 44 (Mad.) in support of their contentions.

5. The department vide letter dated 25.09.2017 submitted detailed comments on

the grounds of Memorandum of Cross Objections as under: -

(i) lssuance of Central Excise invoices by the Depots of respondent to their

Dealers/Distributors is not the only test to ascertain that incidence of Central Excise

duty is passed on or not. lt is also required to be examined at what price the goods

have been sold to customer and whether the Cenkal Excise duty has been included

in the price mentioned in the VAT invoices issued to their Dealers/Distributors. The

respondent has submitted invoices issued under Rule 1"1 of the Central Excise Rules,

2002'for transfer of goods to its own depots but not produced any corresponding VAT

invoice or Bill raised to their Dealers/Distributors, hence, the contention of the

respondent that price charged to the customers has remained unaffected, cannot be

verified. Thus, the respondent has failed to submit necessary documents to establish

that burden of Central Excise duty has not been passed on to their customers. lt is

well settled law that burden of proof that the duty has not been passed on to the

customers lies on the respondent, who has claimed the refund.

(ii) The respondent has not submitted any document or evidence in support of

their claim that the price charged to their customers and MRP of the product have not

been affected. The bar of unjust enrichment is applicable even if the MRP has

remained unchanged as decided by the Hon'ble CESTAT in the case of Shree

Baidyanath Ayurved Bhavan Limited reported as 2009 (238) ELT 680 (Tri.-Mum.) and

in the case of Euro Merchandise (l) Ltd. reported as 201 5 (318) ELT 445 (Tri.-Ahmd.)

(iii) The sample invoices issued by the respondent for transfer of goods from

factory gate to their depots and sample invoices issued by their depots to their

dealers/distributors for sale of goods, submitted by the respondent do not correspond

with one another. The invoices issued from the factory to their various depots

mentioned description of goods "Candy Pass Pass Pulse" whereas the invoices

issued to dealers/distributors mentioned "Pulse Kachcha Aam Candy". Further, MRP
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of the product sold from the depots of the respondent to their dealers/distributors

have also not been mentioned in respective invoices issued from depots.

(iv) The dochine of unjust enrichment does not require that burden of duty should

not have been passed on to the ultimate consumer. ln the case of goods covered

under MRP based assessment, the burden can be passed on to the wholesale

customers also. ln the case of lnn-Vanue Hospitality Management Pvt. Ltd. reported

as 2008 (225) ELT 500 (Tri -Mum.), the Hon'ble CESTAT has held that "Uniformity in

pice before and after assessmenl is not sufficient to conclude that duty burden has

not been passed on to customers - Refund hit by unjust enrichment." Further, in the

case of Rajasthan Spinning & Weaving Mills Ltd. reported as 2006 (194) ELT 254

(Tri. -Del.), Hon'ble CESTAT held that "Establishment charges are expenses which

are debited to Profit and Loss account and appropriated lo sa/es pice of product -
They may not be collected from customers, but loaded on value of goods without

quoting specifically - Appellants to satisfy adjudicating authority that they have not

claimed amount from customers and they have not charged amount in profit and /oss

account as expense - No balance sheet or any other document produced to show

that amount not accounted in profit and /oss account and not recovered from

customers."

(v) The Chartered Accountant has certified that "Burden of duty not passed on lo

the ultimate customers as the goods assessed under Section 4A." fhe certificate is

silent about the burden of Central Excise duty has been passed on to their customers

or othenrvise. The respondent is not selling their final products i.e. sugar

confectionery directly to the ultimate consumers but the final products are reaching to

ultimate consumer after crossing entire market and sales chain. Further, the

Chartered Accountant has not specified which records and accounts have been

verified for the purpose of issuance of certificate. The respondent has not submitted

any other document i.e. Balance Sheet, Ledger Account etc. to establish that the

Central Excise duty for which refund was claimed was outstanding in the Balance

Sheet and the same has not been expensed out in the Profit and Loss account.

(vi) The case law of Addison & Co. (supra) relied upon by the respondent is of no

avail to them in the facts and circumstances ofthe present case.

6. Personal hearing in the matter was attended to by Shri Bhagirath Mal Jyotishi,

General Manager, Legal Services on behalf of the respondent, who submitted

Memorandum of Cross Objections claiming that they could know the department,s

appeal on 29.06.2017 only for the first time as their Jamnagar unit was closed; that

the issue of unjust enrichment has been discussed in detail by the lower adjudicating

Page No.6 ofg



{6'
Appeal No. V2l1 2/EA2|RAJ/2016

-7-
authority; thattheir MRP before March, 2015 and after March, 2015 remained same;

that they have not passed on incidence of duty to the ultimate consumer; that grant of

refund is justified as there is a certificate of Chartered Accountant also to that effect;

that their claim has been subjected to audit and refund has been granted only after

following the prescribed procedure, that the appeal of the department should be

rejected.

FINDINGS

7. I have carefully gone through the facts of the case, impugned order, grounds

of appeal filed by the Department, Memorandum of Cross objections filed by the

respondent and submissions made by the respondent during personal hearing as

well as comments on Memorandum of Cross objections submitted by the department.

The issue to be decided in the present appeal is that whether the impugned order

passed by the lower adiudicating authority sanctioning refund of excess Central

Excise duty paid by the respondent to them is proper or refund was required to be

credited to Consumer Welfare Fund as incidence of duty has been passed on by the

respondent to other person?

8. The department has contended that the respondent has recovered cost of

their finished product on MRP basis which is inclusive of Central Excise duty and

hence it is sufficient to presume that the incidence of duty has been passed on to

other person whereas the respondent made counter argument that they have not

issued any excise invoices to the distributor or dealers charging Central Excise duty,

hence, burden of Central Excise duty is not passed on to the ultimate consumer as

MRP remained same before and after Central Excise duty changed. lt is not a case

that dug @ 12% has been recovered from the customers as per the invoices and

MRP of the said product irrespective of any rate of duty or amount of duty paid,

remained unaffected. I examined sample copy of invoices produced by the

respondent along with Memorandum of Cross Objections. I find that the respondent

has produced copy of Central Excise invoices for their product Candy Pass Pass

Pulse whereas copy of invoices produced issued by their Depot to their

DistributorsMholesales are for Pulse Kachcha Aam Candy. Thus, the respondent

has not produced the copies of Central Excise invoices in respect of those products

which were issued to their Depots and corresponding sale to DistributorsMholesales

to establish their claim that incidence of Central Excise duty has been borne by them

and not passed on to any other person. I also find that the Central Excise invoices

issued by them for transfer of goods to their various depots wherein Central Excise

duty @ 12% had been charged, however, the depots of the respondents have sold

the respective goods to their Dealers/Distributors, which are non-related parties

under commercial invoices. This implies that whatever duty has paid on the subject
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goods has been absorbed in the assessable value at which the depots of the

respondent have sold these goods to their Dealers/Distributors.

8.1 The respondent has failed to explarn their case as to how incidence of Central

Excise duty has not been passed to any other person by demonstrating the

assessable value at which particular sugar confectionary transferred by them to their

depots and assessable value of the said goods when sold to their

Dealers/Distributors. I find that the respondent has made a plain statement that

incidence of Central Excise duty has not been passed on to the ultimate consumers.

Thus, the respondent's claim that they have borne the incidence of Central Excise

duty is devoid of merits. The respondent's contention that MRP of the product

remained same during refund period and after period, would also not be of any help

to them as even if retail sale price remains the same, it does not mean that the

respondent has not passed on the incidence of Central Excise duty to their

Dealers/Distributors.

8.2 The respondent has contended that they have produced Certificate of

Chartered Accountant stating that element of duty has not been recovered/passed

under the invoices since the entire stock is transfened to the Depots of the

respondent and the goods are assessed under Section 44 of the Act. I find that the

certificate of the Chartered Accountant does not unambiguously state that the

incidence of duty has not been passed on to any other person. The Chartered

Accountant has simply stated that element of duty has not been recovered since

entire stock is transferred to Depots! lt also does not state as to which documents

they have verified! lt is evident that they have not verified that stock of goods was

further sold to their dealers under commercial invoices vide which the incidence of

duty has been absorbed in the assessable value at which the goods were sold by

their depots. There is no logic in the statement given by the Chartered Accountant

that element of Central Excise duty has not been recovered since the goods

assessed under Section 4A of the Act. I find that Section 44 of the Act envisages that

the goods notified to declare retail sale price on package of goods then the value

shall be such retail sale price less abatement allowed by the Central Government. In

the instant case, the respondent has transfened their final products to their depots at

a value assessed under Section 4A of the Act and paid Central Excise duty

accordingly, however their depots while selling the said goods to their

dealers/distributors had issued commercial invoices by absorbing element of Central

Excise duty. I find that the respondent has failed to prove that incidence of duty has

not been passed on to any other person and hence refund granted to the respondent

is hit by bar of unjust enrichment. Thus, the respondent is not entitled for the refund
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sanctioned to them by the lower adjudicating authority

9. ln view of above facts and circumstances, I set aside the impugned order and

allow the appeal filed by the department.

g.t Ecrtfrc r.sru rS*t+$ nfia aT fiq-crr iqtr+d at*. t fu-qr drdr tt

9.1. The appeal filed by the department stands disposed off in above terms.
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Bv Reod. Post AD

To

M/s. Dharampal Satyapal Limited,
1, Plot No. 4041,

R.K. Commercial Complex,
GIDC Phase-lll, Dared,

Jamnagar
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Copy to: -

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Deputy Commissioner, GST & Central Excise Division, Jamnagar
4. Guard File.
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