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Arising oul ol above mentroned olo issued bv Addilional/JolnuDeFulyrAssislanl Cornmissioner Ceoiral Excise ; Service Tax

Raikot / Jamnagar / Gandhidham

Jqa+-dt & Cffi 6r drri (rd rrf,r /Name&Address of the Appellant & Respondenl :-

IVI/s. lhe l:xecutive Enginecr, Central Public Works f)e'parttnertt. Ra.ikol ( entral

Division.Koth i Compotrnd. Ra.i kot

'xi]Ill9(3ffdt)t.qE.r+}*.{Baffu+fifu.alii't]q{{dcrfi)artliqdirsror*sFq{],-.\dE]{1alg+attIii' 
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"gqriereO 
by th]s Orde,-in-Appeal nray trte an iopeat to lhe appropiale aulho,ily ir rhe tollo\^ring way

dl-ffr ?lEi .fidllq facrd ?rq td €-d16{ v$dl-q ;ar{.fird{-Jr + clir }$d. +;A-4 tinR ?JR; r"ftf;r{F '1944 #1 !'r.{I 358 *
3ta"ta"- F-a ffi1ff-qr'ls9l fi qRr 86 + tayra ffifua J46 8r iir FrJt t 11

Appeat to Customs Excise & Service Tax Appellate Tnbunal undor Seclror 358 of CEA 19,14 / Llnder Section 86 ol the

Finance Acl, 1994 an appeal [es to_

dri-fr{lT rar6a d rsf}trd geif FFd dlfir ?ra rdr-n li-rz:;' ?E rra 4ar+J -d+z arr".rq rq 
'' 'l?rE s' e" '+r F

2 ]r{ a':rx ,€ QFil *r *' ,rr$ afin u-

The specrat bench ot Cusloms. Excise & Se.",ce Tai Appellate Tnbunal cf Wesl tllock No 2 Rli Puram. New Dolhi in all

matters relaling lo classificalion and valuation.

lcltrd cir.6a 1(a) , dxr, 4 l,ffi + vr'4, e'E Hsi r4-.J qr,f ? '+ at, l-!'z 'I* ''a F-dF' }'Hr€ rT 
''tuF{!'

(ft_€-al A oft'qTr ef$q dlB-nr cffiq -a f/FlS ,.-i l.,rrd r'iralT". J(oorl al J:i -irir fif<r ./

io the wesl regionat bench o{ Cuslorns. ExciSe & Setuice Tax Appellale Trib.unal (CESTAT) al.2'Floct Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of appeals olher lhan as menlioned in para 1(a) above

:rqf&q -r{rfuFilT 6 FFe{ rqt6 q{fla s{i t FdF +;iI4 tacr( ?ai-4 llrfii{] fiI{Fiqdl 2001 * f*rF 6 * lrdard tsEi1ft'r fh'
,ra ,* rej *, qr{ cfrqt i rJ dt omr qrfil] r tr*i d +r i +e !6 cft * €rlr rri -cra slF+ & F-i" -ars +l ni-
3lk ralgr qqr r|aldr. r9r 5 d]E' 4 ]-sd qirl 5 alE. rqq rr 50 ing $11\' -+ }:rdr 50 ptq rqc d' xlil+ t d e"JI?r I 00-0/

*i. s,oool- rdt:nro tooool. q1 ar r*fita 3ar eL6 sl qF rra +t Eqlftd ?r-6 sl t7r.rra. {iafua n+$ra

"qrqrtH-' 
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r.B-, sr* *, l.r.rra +- sr J.F ?nar , d.rl ,l-'?.l- -.. FdrF .'ffi, ' 
nrsnna.r or 8I grror rFri 7 I PrT 'r $q9r (rf ]{rir ) e

rar' .rr+aa.or +"rq soor- rq' F ftfi? eFa rfl arfr +'4' i

The appeal lo the Appellale lribunal shall be frled in quadruplicate rn lorm EA-3 / as prescribed under Rule 6 ol Cenlral

Excise iAppeat) Rules.2001 and shatt be acconrpanied againsl one whrch-at leasl should be accompanied by a lee of Rs

l,OOOI- n!.SOOOi. Rs.10,000/ where amount ol duty de,raod/intereslhenally/relund is uplc 5 Lac.. 5 Lac lo 50 Lac and

above 50 Lac respec|vely in lhe form o{ crossed bank draft !n lavour of Asst Registrar ol branch of any nomtraled public

seclor bank of lhe place where the bench oi any nomrnated public seclor bank of lhe place where lhe bench oI the Tribunal

is srluated Applicalrof made lor granl ol slay shall be accornpanied bv a fee of Rs 500/

Jtrtrr arqrfufilT + 6i1ei lrff-fl faii ]{f*1iqF 19!4 *l llrn 86(1) * lr.i4a Srrea f;l"rFal.t 1s94. + f}-rq e(1) * da.{

hqin-a s!-{ ST-5 i ar{ cfui,i *r -.fi F*i r{ sni; al1] t}s -:re!! + f-r-6 }'tfr fj nfi d JsSi cfi sE{ * {iT,;i 6t
(r;A $ !-6 cfa rIlFrd 6rff arfsr') Jt{ a{A t ns d F,r r+ uF ir n'?r. F{r idl+l 4r aia .-arq d} *r xl-{ rr]qr aq,

iat+. rll S dr€, qT ]-€-S qia.. 5 ifl€ {qc qr 50 dr@ rqc ,{+ .F-r.Er 50 re T.F1 i lfiF t ar 6{rr i.000/ .qt. 5.000/-

dri y..'Er to.oOoi- iqt sr fliit{ Jar ?r-+ *r qQi rrF'a:6tl fitif,-.1 rf"$ +r eI rd1a. F{nrd ndr$q ar.nt)-s-{I'I *r errqr *
ri.c,i lfr:or- * om i Fh-S tft sr*f_.r; ai"r + *F datlr ait turkd *i gr* ruol B-m aar +tft'.' I rrdt]n 5rq. +r taarn
*s 6I J€ gnsr d Fl-{r a|PdT j-d-r ,FiifuJ 3{ffis -qrqii}Fryr ff ?nsr l}Id t t +f,ra r-"est t+? }ri$) + r*n lir+za c-, * {rrr
5oo/ rc{ 6r ftffad rF6 JaT d{ar al4r l/

The appeat under sub section (1) o, Seclion 86 oi rhe Finance ,Acl, 1994 lo the Appellalc lriburtal Shall be filed n1

quadrupticale in Fom ST5 as prescribed unde. Rule 9(1) of lhe Service rax rlLrles 1994. and Shal{ be accompanied by a

copy of the order appealed againsl (one of which shall be cerlifieo copy) and should be acconroanied by a lees of Rs

1000/. where lhe amounl o, servrce lax & rnleresl derranded & penally lev,ed ol Rs 5 Lakhs o, less Fs5000/ where lhe

amount ot service lax 8 interesl demanded & Denalty levied rs more than Iive lakhs but nol exceeding Rs Filty lakhs.

Rs.1O.OO0/ where lhe amounl o, service tax & i.reresl d-.nra .ied 8 penally levred r5 mcre thao fifl-' Lakhs rupees. rn the

fo.m ol crossed bank dratl rn tavour ot the Assrslarrl Regislrar of lhe bench of nom naled Publr. Secl(x Bank of lhe place

where the bench of Tribunal rs situaled / Applicalror made for grant ol slai shall br accompanred by a {e. of Rs.500l

1

(i)

(ii)

(iii)

(B)



(i) E-.? 3 af*.If,,, 1994 A qm 86 *I lq lnrT3n (2) ('d (2A) + 3{drir -j *i rrff lr*a. nqrfi ffi 1994, i iiqi{ 9(2) \.E., \-
9t2A) raa fftiff-a q,rr S L, i &T n ,c&-Jf Fd rsi Fru rr.r{d {-fr, r.ql" eEn6 lrrdr drrEr;r ryfat }r+q j-gE n6
esm qta lit,' & qtfu I.a:a --{ r 

'-; 
fr -4 {-a c,iF.'i +a +.irnr y, ,nqei ram Ffrrf{ ,F{Fd y,- s.r--a" +.it,

Eqra E/ d"-Er +i irdrdrq -{q'fu,-, dt I-{a/ aJ +ri €r Fe?' da -rR :rlg: Al qF rtt Fllr A sirrd 6.;i Frrfr', ;
The appeal under sub seclion (2) and i2A) of the seclion 86 lhe Frnance Act 1994 shatt be {iled rn For ST7 as pr€scribed
under Rule I (2) E 9(2A) of lhe Servtce Tax Rules 1994 itnd sha| be accompanred by a copy of order of Commissioner
Cenlral Excise or Cofimissloner. Cenlral Excise lAppeals) (one of which shall be a ceftlled copy) and copy of lhe order
passed by lhe Commissioner aothorizrng lhe Assislanl Commrssioner or Depul! Commissioner of Central Excise/ Service Tax
lo file the appeal before the Appellate Tribunal

S"cr rJ6 6-+lq rar.d erE6 rrir l]-drFr rjtrr&q crfufinT (ti€-.) + qfa nffii + fird d-+;fiq 5;qtq ?16 3rfufrry 1944 fr
tm 35EF t' jrdfd Ar ffiq nfrft{-c 1994 4I Enr 83 fi 3ffJrd +{r€{ +} $ aq fi ,6 t, a.i."e* A cft 3,,fr.&q.
Frfufirsl i .}rSE FrS 6*-s IEG ereF,irdi fi Frs & t0 c?err {10:ot .id eI?T r.a retar ifarfe+ t qr Fflf F{ +-{a ,Far
t.d1tlr F 6r &,7rara t$qr 3.F {ed f+ rF u-n .F ,EF 

" 
rsr k j]a d-? r,em-a fq itit ft dIB .c(r i irfo+ a ai,

i;fiq r.!]{ g.F !q {,rF{ + 3rdJ1i1 
,nl4 f+( 4\, ir.;s- * F-F ,[A.a t(D trl{T 11 dl * rfirid rE$

(i0 &c am fi d aj ;r,ra nfit
(rii) ilillr rsr ilqlrrfr.l * jA{Fi 6 * .ra4d aq 16r
- arr,l 15 l+ 5q urr + vretna ffiq (g 2) 3{iilf;qs 2014 s 3a{ d 1+ is:fi.riffiq crMt fi {ftT ftEr{rrtrd
FIna lrJl (s 3rfid 4i dr1 afi d-nt/

For an appeal to be filed belore the CESTAT. under Seciion 35F oi the Cenlrat Excise Acl. 1944 which is also made
applicable lo Service Tax under Seclion 83 of ihe finance Acl, 1994 an appeat agarnsl this order shall lie before lhe Tribunal
on payment of 10oa oI lhe duty demanded where duly or duty and penarry are ir dispute, or penatty, wtlere penalty alone is ln
dispule. provic,ed the amount of pre-depostt payable woutd be subjecl to a cettjng of Rs t0 Crores.

Under Centrat Excise and Service Tax. 'Duty Demanded. shall iaclude
{i) amounl deterfiined under Seclron 11 Di

{ir) amounl of erioneous Cenval Credil takeni
('I) amounl payabte under Rute 6 of lhe Cenvai Credil Rules

provrded funher lhat lhe provisions ot lhrs Seclron shail nol apply lo the slay application and appeals pending before
any appeliate authollly prior to lhe cofitrnencemenl of ihe Frnance (No.2) Aci 2014

xr{a w6R 6) yiftnur sr+(a
Revlsion appllcatron to covernm6nt of tndis:
g:tf g}ll {E.] F:="F= ff" A affo riqra e-a fi?rr 1e94 6r r,,r.n 35Fr * crlff crF4 + 3rara €{TIEir &''?I rrs* c-{r1,r.T rni4a ffi fu;a arr+q r.m ?ira rh Fh-! ,t{d aq e,ca. -*,e "m + ta.a iiOOiif" "fl+qr n]aLdrfiqt / -

A revision applcalron lies to lhe under secretary. lo the Governmenl ot tndia, Revision Appticatron unil, Ivinislry of Finance,Depadment ol Revenue. 4th Floor Jeelan Deep Birildrng Parliament Street. New Delhi-ilboo1, under Sectjon'35EE oi ttrecEA 1944 in respect of rhe ioirowing case goverre,i by frrst proviso lo sub-seclron (1) of section,is8 ibld:

3 iI=" 1.?jjE1; F=i i r-- .6{:i .;+ iia -l ffi rr{-sEt F rrsr, rrF + ErrrnFn s dte qr F4d lda 4r,Eri qt

33T TIj-$,q.? T f-.r'r;"t & ctra ln H{qrrx? F{,,gr,;riF,r a.q#.a dh- ?m-";;-r6fi, *EH /t6 r{ fl5 6;rairr? + AtiF-l 8i.
ln case of any ioss of g-oods where lhe loss occurs in lransit fronr a Iaclory lo a warehouse or lo another ,actory or from onewalehouse io anolher during lhe course of processing o, the goods in a warehouse or ln slorage whether in a fictory or in a

3r,,? i arfl Bd nEa q, e.i +r fun., ri lrl s FaftFr, .i qs-a rin Frf, @ t'.i rB &ftq ,aor ?rF ir g.{ (ff_i,{) +ar{) I .ri ,rTi e 
"rtr{ 

qd flq u. en {i Edra ar n1 3 , ,

ln case o, rebale of duly of excise on goods erporled to any counlr/ or teritory outside lndia ol on excisable maleaial used i,r
lhe manufaclure ol lhe goods whlch are exponed to any country or t;rritorl, outsrde tndia.

qft tqr{-?io6 4r er4ard fur' tadr fir[d + dlEr. firnn qr &Ierd' +] ]r]? i]qla R-qr:rqr tt I
ln case of goods exported oulsrde lndia exporl to Nepal oi thulan wilhoul payment of duly.

FFi9ts-d tvre +'tlrae ?FE F^,.,?r."Ii PJ.- it FTa s&e rp rDf:.rs.d fFe ?tsa qqtrat FFa r{-,n 8r 4E e rfi tFlfl?t ,r Jr4iFr / Jfiril * ad, ?a Jrrq+-{, rF 2) lqqS i.l um I09 4 -E r' ?s; ff r.s Frfrs }rldr FrrqIFdQ q{ q, qrd ,i

Credil ol any duly allowed lo be ulrllzed lowards paymenl o1 excise duiv on 6nal products under the provisions of this Act or
lhe Rules made lhere Lrnder such orde, is passed by lhe Commissioner (Appeals) on or afler, lhe daie appoinled under Sec
109 of rhe Frnance (N0.2) Act 1998

lF{r{d 3rrtr(4 8r d qfrqi crld {ETr EA 8 r_ a]^fr a;friq 3icr4i lFJ (ffid) 1M 2001 t E.Tff I + liF4a iafffaE t,{s ]IIav * -{itsrr i 3 ,.i t }frrtd *r drfi flrfd.. lc,r-d lnd-aa" + xBr 
'F 

nrali E yfrd jir*r fi a,r cfu tdra fi #fr
"q",:1 

q 
"d" ry ?'-a l'irrP{F i944 ft qr 35tL E F-4 Rc.9--'?ra a.rerr.lr I 

"reo 
} il{ c, tR6 a cF

Ff,ra fi nlal {rlirr i
The above applicalon shall be made in duplcale rn Form No eA-8 as spec(ied under Rule, I ol Cenaat Excise (Appeals)
Rules 2001 wilhin 3 months trom the date on which the order soughl to be appealed against is communicated and shall be
accoopanied by lwo copies each ci ihe OIO and Order ln-Appeal ll should also be accompanied by a copy of TR 6 Challan
evidencing paymenl ol prescribed fee as prescribed under Sectron 35-EE of CEA 1944. under l\rlajor Aead oi-Account

qd$erur Jnd'ai a flq ffi@-T Elt-rrrF r*r $ r,<iz?i +I i-."n .rFc I

;-r F rEE _a iiE rq? E liq; "r;;i T rr4 200. { 4r-.q Ffq ,n" r+r lr,]? dar; rFF (.s o $qrl s -_qrdt Ft Fl
Fqt 1000 -/ 6r }Ir[la k:fi :i']F
The revlsion appicalion shall be accompanied by a ,ee o, Rs 200/- where the amounl involved in Rupees One Lac or less
and Rs. 10001 where the amoun{ rnvolved is more than Rupees One Lac.

:rli tq r:err i fig ,J! Jfi"ei iFr -,Irar' e + r-$a Fr |itir, r. i rF eiF+- q !I4Fl;r tcr{a dr f, Eiqt nr4 a+,-qt t€ .2! +
HH (r ,t81 Fe q& €,4 dTi e h..nnt$",iiHrq az+rh,!r h = rrit q +-& E{6r{ fl 16 }"d-da +,,r rtdr F |/
ln case J lhe order coJers Jarrous run.oprs of u,oer rr Ollg'na, feF for cach O,O shouid be pard tn the aloresato manner
not wilhslanding lhe lact lhal the one appeal lo lhe Appellant Tribunal or ihe one applicarion to lhe Centrat Go\,l As the case
may be is filled ro avoid scnpto a worl if excr$rng Rs I takh fee oi Rs 100/- for each

+mnt)fira ;a]z.lrq ,j.6. yftqrs tgi 5 * rqFi | * jffirrr {d .r?.?r !'d +rrzra ]na?r Ai ciA q{ Birift-d 6.50 stri +r
-qrqrfq ?r-fi feEFe E4r FlaI 4B'rr i
One copy-of applicatron or O i O as lhe case may be. aod lhe order oi the adludicaling aulhority shall bear a court fee slamp
of Rs 6.50 as prescribed unde. Schedljle i in terrns ol lhe Cou.1 Fee Act 1975 as amended.

rtFl9rd6 4-fiq ];qB ?ln6 rE n-d6r rffiq Fqrqti)6{oT ifid AEI) E-qa.d-a, 1982 ii di4ar r.ii rr;q {iBf;l d EtEd +i
E1ffi: fla dr, F_{q1 S :,+' rf Lqra ,rrqF}: re-z,r {r. | ,

Atlention is also rnviled 10 lhe rules covering lhese and other related matters conlatned in the Customs Excise and Service
Appellate Tribunal (Procedure) Rules 1982

ni:ir xffi{ cr1ir6rfi +i nfii{ flfu.{ +rA n FERta :qF6 fiFair },rt r&frf,a glq?nai t Rq, 3."fi-dr:ff firiFtq i{€rFa
WWWaOeCgovln +l a,{! H+d 6

For the elaborale. detarled and lalest pro,irsrons relalrno 10 liling or appeal lo Ihe higher appeuaie authorily, the appettant may
rele' Io lre Depafl,nenla, weDs'lc ww,a. bpc.qul 11
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Appeal No: V2|EA 2/2iRAJl2017

::ORDER IN APPEAL ::

ThePrincipalCommissioner,CentralExcise&ServiceTax'Raikot

(hereinafter referred to as "the appellant') has filed the present appeal against order-

in-original No. 153/ST/REF/2016 dated 17.11.2016 (hereinafter referred to as "the

impugned order') passed by the Assistant commissioner, service Tax Division,

Rajkot (hereinafter referred to as 'the lower adjudicating authority') in the case of The

Executive Engineer, central Public works Department, central Division, Kothi

Compound, Rajkot (hereinafter refened to as "the respondent")'

2. The facts of the case are that the respondent had filed refund claim of

Rs. 6,36,2871 under Section 1,,18 of the Central Excise Act, 
,1944 (made appl|cable

to service tax matter under section 83 of the Finance Act, 1994) read with

Notification No. 9/2016-5T dated 01.03.2016 and Section 102 of the Finance Act,

't994 for service tax reimbursed by them to their contractor M/s' Nirmal Construction

co., Rajkot (hereinafter refened to as "the service provider") for the services of

construction, erection, commissioning, installation, completion, fitting out, repair,

maintenance, renovation or alteration of civil structures or residential complex, etc'

provided to the Government authority by the service provider during the period from

01.04.2015to29.02.2016. The respondent had claimed refund on 23.08.2016 along

with the relevant documents including disclaimer letter issued by the service provider

and the said refund claim was been sanctioned by the lower adjudicating authority

vide the impugned order.

3. Being aggrieved with the impugned order, the appellant filed appeal'

interatia, on the grounds that the lower adjudicating authority had not correctly

observed provisions of Section 102 of the Act which provides special retrospective

exemption in certain cases relating to the services provided to the Government, Local

authority or a Government authority by way of construction, repair, maintenance etc.

The plain reading of section 102 of the Act establishes that as per section 102(2) o',t

the Act, if any assesse has already paid service tax in respect of above services

provided during the period from 01 .04.2015 1o 29.02.2016, then it shall be entitled to

refund of service tax paid on the said services in accordance with law subject to the

satisfaction of unjust enrichment. The prime object to insert this section was of

granting retrospective exemption and to grant refund thereof so arising out of them.

Therefore, consequential refund, if any arises, can be granted only under section

102 0f the Act and not under section 11B of the central Excise Act, 1944 made

applicable to service tax matters or Notification No. 9/2016-5T or any other

Notification. Upon reading section 102(1) and section 102(2\ ot the Act, it is noticed

that the exemption is granted for to levy and collection of service tax and, for the

consequent refund, it specifies that refund shall be made of all such service tax which

has been collected but which would not have been so collected had sub-section (1)

been in force at all the material time. Therefore, the person who has charged and

collected service tax under Section 668 of the Act is the person eligible for refund.
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Appeal No: V2|EA 2/2/RAJ/2017

The said provisions of refund to examine other provisions of law as well as principle

of unjust enrichment which relates to sanction of the refund of service tax paid to the

Government exchequer. The other provisions pertaining to cenvat credit so availed

by the service provider on inputs/input services for providing exempted services and

provisions of Rule 6 of the cenvat credit Rules, 2004 as well as the provisions of

uniust enrichment. The motto behind the law makers to protect the Government

revenue and to restrict the assesse for wrong availment of double benefits i.e one of

obtaining refund and other is availment of cenvat credit for providing exempted

services, which can only be possible when the assesse who has actually paid service

tax to Government exchequer come foMard and present the refund claim justifying

their refund entitlement and ask for refund fulfilling the conditions as stipulated for

and if his claim is lawful, the department grants the same to the person who has

actually paid service tax. The findings of the lower adjudicating authority that

provisions of Section 1'tB of the Central Excise Act, 1944 is applicable in the instant

case is not correct since new Section 102 has been inserted specifically for granting

the retrospective effect as well as consequential benefit'

3.1 lt has also been contended that the law has equally imposed obligation

upon service provider to charge and collect service tax from the recipient and to pay

the same to the Government exchequer and if service providers fails to pay service

tax for the services provided by him, the department asks the service provider to pay

the same and the service provider only faces the consequences of interest and

penaltyandnottheservicerecipientandinsuchsituation,itbecomesimmaterialas

to whether service provider has actually charged and collected service tax from

service recipient or otherwise. The revenue can only be protected and checks framed

under the Act and Rules can be examined only if the person who has actually paid

service tax be allowed to claim refund of service tax so paid Therefore, the person

who can seek refund of service tax must be the person who is actually holding the

status of the assesse who made payment of service tax to the Government

exchequer.

3.2Sectionlo2oftheActbeginswithnon-obstanteclause
,,Notwithstanding anything....", which gives overriding effect over any other provisions

contained in chapter V of the Act which make the said provision independent of any

other provisions, even if it contains contrary. Thus, the subject refund claim can be

decided only under section 102 of the Act and not under section 11B of the central

Excise Act, 1944. The section ',l 1B of the central Excise Act, 1944 authorizes any

person to apply for refund but the fact remains that the applicant has to furnish

evidence of payment of excise duty in respect of which refund is claimed which

restricts the scope ofthe term 'any person' used in the provision'

4
,\1s
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Appeal No VZlEAZl2lRAJl2OlT ' \

3.3 The person who claims for refund of the tax, the same should have

been shown/recorded as "Tax receivable", failing to which mean that tax has become

part of cost and therefore, indirectly the incidence of tax has been passed on. ln

present case, no such aspect was appearing to be verified.

3.4 lt also reflects from the verification of sT-3 returns of the service

provider that during the FY 2015-16 they had provided taxable services as well as

exempted services. lt Seems that quantification of refund amount has also not been

done properly by the lower adjudicating authority. The scrutiny of Audited Financial

statement of FY 2015-16 of the service provider, it appears that at schedule B-10,

the said service provider has shown an amount of Rs. 6,26,856/- as service tax

advance under the heading "current assets" which tend to mean that the said amount

is receivable either from the department or from the service recipient. whereas' plain

scrutiny of sT-3 returns for the said period seems that the said service provider has

paid only an amount of Rs. 9,51,4371 during the FY 2015-16 and no cenvat credit is

lyinginbalanceason31.03.2016.OutoftotalpaymentofRs9,51,437l'Rs'

6,36,2871- has been claimed by service recipient as refund of service tax stating that

they had paid the same to the service provider. Thus, it is not clarified how an

amount of Rs. 6,26,856/- has been certified as service tax advance in the Books of

Accounts of the service provider and what it stands for'

4.TherespondentfiledMemorandumofCrossobjectionsonl2,0l.20lT

on the following grounds: -

(i) The appellant is not clear whether the impugned order is legal or not. The

grounds of appeal raised by the department are erroneous and devoid of merits.

The impugned order passed by the lower adjudicating authority sanctioning refund

of Rs. 6,36,287l- is just, legal and proper which has been issued after careful

consideration of material facts, factual circumstances, documentary evidences,

relevant Notifications and circulars along with concept of unjust enrichment.

contrary to these, the grounds of appeal are absolutely baseless, imaginary and

contrary to the directions issued by CBEC.

(ii) The department's contention that consequent refund, if any arises due to

retrospective exemption granted under Section 102 of the Act, can be granted only

under the said Section and not under Section 1 1 B of the Central Excise Act, 1944

and that the service provider is only eligible to claim for refund under the said

provisions, which is based purely on mis-reading of relevant provisions and in

contrast to lawful and well settled principles of refund. There is no doubt and dispute

that the provisions for refund is governed by Section 1 1B of the Central Excise Act,

1944 made applicable to service tax by virtue of Section 83 of the Act. The

department had confused itself by concluding that in this particular case, the refund

is governed by Section 102 of the Act and not Section 11B of the central Excise

Act, '1944. The respondent submitted that Section 102 was inserted solely for the
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purpose of restoration of withdrawals of certain exemptions. The respondent relied

on letter dated 29.03.2016 issued by the Tax Research Unit and submitted that

exemption from payment of service tax on services mentioned therein was

withdrawn w.e.f. 01.04.2015 and the same were being restored till 31.03.2020 lt

cannot be inferred that Section 102 has been introduced for refund of service tax

paid between 01.04.2015 lo 29.02.2016. When the exemption was granted

retrospectively i.e. from 01.04.2015, the natural corollary was to pay back the

amount of service tax paid between 01 .04.2015 and 29.02.2016 else, the very

purpose of granting retrospective exemption will be defeated. Section 102(2) of the

Act is an enabling provision for this particular and specific refund of service tax paid

during the referred period but it does not mean that the provisions for refund of such

service tax will not be governed by Section 11B of the Central Excise Act, 1944. As

mentioned in Section 11B of the Central Excise Act, 1944, any person can claim

refund and the situations under which different persons can file refund is detailed in

the first proviso to Section 11B. As per clause (e) of the proviso (e) the duty of

excise borne by the buyer, if he had not passed on the incidence of such duty to

any other person. ln the present context, buyer means the receiver of service, which

is the respondent. Accordingly, there cannot be any doubt that the person who had

actually borne the burden of service tax can file a refund. The respondent relied on

following case laws.

. Chambal Fertilizers & Chemicals Ltd. - 2016-TIOL-1'136-CESTAT-DEL

. Oswal Chemicals & Fertilizers Ltd. - 2015-TIOL-65-SC-CX

o lndian Farmers Fertilisers Co-op Ltd. - 2016 (331) ELT 386 (All.)

o McNally Bharat Engineering Co. Ltd. - 2006 (194) ELT 318 (Tri. - Bang.)

(iii) lt is very strange that for the purpose of denial of refund, it is being presented

that this refund is not under Section 11B of the Central Excise Act, 1944 but while

framing grounds for appeal viz. doctrine of unjust enrichment, documentary

evidences and other provisions which are part of Section 118 are being discussed.

lf the department is of the view that Section 118 is not applicable, it would not be

applicable for all purposes and not for selective purpose of denying the refund. ln

fact, the department is fully convinced that refund is to be granted under Section

118 and for that reason only the provisions and procedure laid down in Section ''l 1B

has been mentioned in the appeal, but for the purpose of denying the refund, it is

being twisted to show that this refund is out of provisions of Section 118. There is

no mention in Section 102 of the Act that process of refund will be independent of

Section 11B. Had this been the fact, a separate set of procedures must have been

set out in this particular section only, there must be mentioned of format of

application under which refund under Section 102 would be sanctioned. There is

nothing as such and the entire process required to be followed under Section 1 '1B

has been followed.

, (.
/,. ).6
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(iv) There is no specific mention in Section 102 of the Act as to who can file

refund and for that Section 1 1 B of the Central Excise Act, 1944 is to be referred to

and in Section 102(2) the appellant had tried to disentitle it from refund only on the

basis of presence of word 'collected'. While framing a statute, especially when it is

being inserted for granting refunds the intention is always to enable and not to

disable a person from claiming refund. ln that particular Section, to enable the

refund, it is mentioned lhal - "Refund shall be made of all such service tax which

has been coltected but which would not have been so collected had sub-section (1)

has been in force at all the materialflmes" and the word 'collected' is for service tax

which has been collected which was not required to be collected. The word

collected is for amount of service tax collected, as the amount, which is collected is

only to be refund, but this does not mean that refund will be granted to the person

who had collected it. lf such interpretation is being done, it will defeat the very

purpose of the insertion of the new section. ln the famous Heydon's case it was

held that "....to arive at the real meaning, it is always necessary to get an exact

conception of the aim, scope and obiect of the whole Act to consider what was law

before the Act was passed, what was mischief and defect for which the law had not

provided, what remedy Parliament has reso/yed and appointed to cure the dlsease

and the true reason of the remedy and then the iudges have to make such

construction as sha// suppress, the mischief, and advance the remedy, and to

suppress suitable inventions and evasions for continuance of the mischief."

(v) The appellant had gone on record to represent such facts and provisions

which are not part of the statute. ln Section 102 of the Act, it is mentioned that

"Notwithstanding anything contained in section 668....". So Section 102 has been

given over-riding effect over Section 668, which is charging Section for service tax,

but to deny the refund, it is mentioned that this non-obstante clause gives over-

riding effect over any other provisions contained in Chapter V of the Act and this

non-obstante clause make above provision independent of any other provisions,

even if contains contrary. lt is submitted that this is a glaring example of how the

matter has been twisted. When it is written - Notwithstanding anything contained in

Section 668, it can never be Notwithstanding anything contained in Chapter V of the

Act. Chapter V of the Act contains all provisions relating to service tax and how a

particular Section i.e. Section 102 can override all the provisions of the Act under

which the particular section has been framed. 
*C ^\t

(vi) lt is submitted that they are not Private Limited or Limited Company, where

Balance Sheet is prepared, but a fully Government department. ln Government

department, the consolidated statement of lncome & Expenditure is prepared. The

respondent is not a profit making body where 'profit & loss account'is prepared.

What is being paid or borne by it shown as 'expenditure' and when received it is

shown as 'income'. As such it is impractical to look for 'tax receivable' under

heading 'current assets'. The lower adjudicating authority has satisfied himself

7 (
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regarding passing on the burden of tax and he has observed that bar of unjust

enrichment is not applicable in the present case, as the burden has not been

passed to any other person. The department has not cited any provision under

which above requirement is being thrown on the respondent.

(vii) The department has also contended that the service provider has paid Rs.

9,51,437t- during FY 2015-16 out of which Rs. 6,36,2871 claimed for refund. lt is

submitted that if there is any doubt regarding accounting entries of the service

provider, it could have been verified before filing the appeal. Further, for the

purpose of sanctioning of refund, documents and accounts of the claimant is of

relevance and not of any other person. Appeal cannot be filed merely on suspicion

and for sanction of refund, it was examined that service tax of Rs 6,36,287l- paid

by the respondent.

5. Personal hearing in the matter was attended to by Shri Jitendra

Sharma, Executive Engineer who reiterated submissions made by them in their

Memorandum of cross objections. He also submitted that they being Government

of lndia Department do not maintain and prepare Balance sheet; that they are also

not required to maintain Balance sheet every year or any year; that they undertake

construction work of departments/organizations of Government of lndia only and do

not undertake any work of any private sector; that they have borne the incidence of

service tax paid to the contractor and have not recovered it from any other

person/organization; that they paid service tax to the contractor, who deposited this

service tax to Government of lndia account, under wrong impression that service

tax is payable even in Government work; that when they come to know about the

exemption Notification issued by the Government of lndia, Department of Revenue,

they filed refund claim with undertaking that the contractor has neither claimed this

service tax refund nor will claim in future; that they as well as the contractor,

namely, M/s. Nirmal construction co. have given the above facts of narration in

affidavit as because the said facts are trueifactually correct; that appeal filed by the

department deserves to be rejected

Findinqs:

6. I have carefully gone through the facts of the case, impugned order'

grounds of appeals, Memorandum of Cross ob.iections filed by the respondent and

the submissions made by the respondent. The Department has not submitted any

comments on the grounds raised by the respondent in their Memorandum of Cross

objections and neither appeared for the personal hearing nor requested for

ad.iournment. l, therefore, proceed to decide the case on merit.

7. I find that the issue to be decided in the present appeal is whether the

impugned order passed by the lower adjudicating authority sanctioning the refund

claim filed by the respondent under Section 1 02 of the Finance Act, 1994 is correct,

legal & proper or not.
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8. I find that the respondent is a Central Government department engaged

in execution of various projects of the Government of lndia through contractors by

open tendering process. They have received the services of construction of civil

structures and repair & renovation services provided by the contractor, namely, M/s.

Nirmal conshuction co., Rajkot, during FY 2015-16, who charged and collected

service tax from the respondent at the applicable rate. Consequently, the Central

Government provided retrospective exemption from levy and collection of service tax

for the services provided to the Government, a local authority or a Government

authority for the specified services under section 102 of the Act inserted vide section

159 of the Finance Act, 2016 and the respondent filed refund claim which was

sanctioned by the lower adjudicating authority after examining the claim and

satisfying himself about the correctness of the claim. For ready reference, I would like

to reproduce section 102 of the Finance Act, 1994 (inserted by the Finance Act,

20'16), which is as under: -

SECI/ON 102. Special provision for exemption in ceftain cases relat'ng to

construction of Government buildings. -

I
)

\,,

(a) a civil structure or any other originat works meant predominantly for use
'oiher 

than for commerce. industry or any other buslness orprofessron

(b) a structure meant predominantly for use as -

(i) an educational establishment:

(it a clinical establishment; or

(iil an aft or cultural establishment;

(c) a residentiat comptex predominantly meant for self-use or for the use of their
'employees 

or other persons specified in Explanation 1 to clause (44) of section 658

of the said Act,

under a contract entered into before the 1st day of March' 2015 and on

which appropriate stamp duty, where applicabte. had been paid before that date'

(2)

whic

materia I times

(3) Notwithstanding anything contained in this Chapter, an application for the claim
'oi 

refund of servicul"r ,n"l b" made within a period of six months from the date on

which the Finance Bilt. 2016 receives the assent of the President.

(EmPhasis suPPlied)

8.1 The department has contended that consequential refund, if any arises,

can be granted only under Section 102 of the Act and not under section 11B of the

central Excise Act, 1944 made applicable to service tax matters or Notification No

9/2016-5T or any other Notification and that the person who has charged and
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collected service tax under Section 668 of the Act is the person eligible for refund

and no one else. I find that the contentions raised by the department are not correct

as Section 102 of the Act did not prescribe the manner of presentation of refund

claim and also did not provide anylvhere in the said Section that only the person who

has charged and collected service tax under Section 668 of the Act is eligible for

refund of service tax. lt is settled position of law that the refund of Central Excise duty

should be governed under the provisions of Section 11B of the Central Excise Act,

1944. The provisions of Section 118 of the Central Excise Act, 1944 have been

made applicable to service tax by virtue of Section 83 of the Act. Therefore, each and

every refund claim of service tax should be governed by Section 11B of the Central

Excise Act, 1944. I also find that Section 102 grants retrospective exemption to the

specified services provided to the Government or local authority or Government

authority and restored the exemption which was withdrawn vide Notification No.

6/2015-ST dated 01.03.2015. lt is also a fact that the services provided during the

period when they were taxable, the service provider has charged and collected

service tax from the Service recipient i.e. respondent and deposited into the

Government account. Section '102(2) provides refund of service tax paid from

01.04.2015 1o29.02.2016 and in this case, the respondent as service recipient has

borne the burden of service tax and cannot be deprived of substantial benefit

provided by the Government with retrospective effect. Therefore, the arguments of

the department that consequential refund arising out of insertion of Section 102 of the

Act can be granted only under Section 102 ofthe Act and not under Section 11B of

the Central Excise Act, 1944 and person who has paid service tax to the Government

exchequer is only the person eligible to claim refund, is highly illogical and cannot be

allowed to sustain.

8.2 The department has also contended that Section 102 of the Act begins

with non-obstante clause "Notwithstanding anything....", which gives overriding effect

over any other provisions contained in Chapter V of the Act and this makes the said

provision independent of any other provisions, and therefore, the subject refund claim

should have been decided only under Section 102 of the Act and not under Section

11B ofthe Central Excise Act, 1944; that Section 118 ofthe Central Excise Act, 1944

authorizes any person to apply for refund but the fact remains that the applicant has

to furnish evidence of payment of excise duty in respect of which refund is claimed

which reskicts the scope of the term 'any person' used in the provision. The

respondent vehemently countered this argument of the department by saying that

"Notwithstanding anything contained in Section 668" has been provided in Section

102(1) of the Finance Act, 1994 which can never be "Notwithstanding anything

contained in Chapter V of the Act" and that Chapter V of the Act contains all

provisions relating to service tax and they submitted that how a particular Section i.e.

Section 102 can override all the provisions of the Act under which the particular

section has been framed. I find that Section 1 02(1) provides non-obstante clause

"Notwithstanding anything contained in Section 668..." , which means even if these
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services are taxable under Section 668 but the specified services provided to the

Government or to a local authority or to a Government authority during the period

from 0'1 .04.201 5 to 29.02.2016 have been retrospectively exempted. Thus, the said

non-obstante clause in Section 102(1\ of the Act has over-riding effect over Section

668 of the Act but does not have over-riding effect over entire chapter V of the

Finance Act, 1994. lt is now well settled position of law that in a taxing statute there is

no scope of any intendment and the same has to be construed in terms of the

language employed in the statute and that regard must be had to the clear meaning

of the words and that the matter should be governed entirely by the language of the

rules and the notification. Therefore, such arguments of the department have no legal

backing and the same are devoid of merits.

8.3 The department has further contended that the person who claims for

refund of service tax should show these amounts as "Tax receivable" in their books of

account and if not so means that tax has become part of cost and therefore, the

incidence of tax has been passed on. I find that the respondent being Government

department is not required to prepare Balance sheet and this fact has been given by

the respondent on affidavit. They being service receiver paid service tax to the

service provider, who had deposited it into Government account and there is no

denial of this fact. The respondent has also submitted letter of service provider that

they have not claimed and they will not claim this service tax from the department or

any one. The respondent has also submitted that they have not passed on the

incidence of tax to any other person. Hence, I find that the respondent has sufficiently

established that they have borne the incidence of service tax and not passed on to

any other person.

8.4 The department has contended that the service provider had paid

service tax of Rs.9,51,4371 during FY 2015-16 whereas Rs.6,36'2871 only had

been claimed for refund by the respondent. The respondent has submitted that this

difference is because the service provider has undertaken work for the persons

other than cPWD also (private persons) and the services provided to the private

persons are not exempted. This has been given by the service provider also on

affidavit. I find force in this argument. I further find that for the purpose of

sanctioning of refund, documents and accounts of the clarmant of refund is of

relevance and not of other private person. I find that this argument of the

department is very much irrelevant to the facts of the present case and cannot be a

ground for rejection of the refund claim filed by the respondent as service recipient

and a department of the Government of lndia.

9. ln view of above factual and legal position, I do not find any reason to

interfere with the impugned order. Hence, I uphold the impugned order and reject the

appeal.
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The appeal filed by the appellant stand disposed of in above terms.
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1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, GST & Central Excise, Division-|, Rajkot.

4. Guard File.
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Raikot

Department,

Compound,

\rq+qEE{mFs{,
tEoqfur{dffii,
t^eaBA-qq, Eld6-qrsrs
{rs-otc

Page No. 12 of 12


