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3 b
::ORDER IN APPEAL ::

The Principal Commissioner, Central Excise & Service Tax Rajkot
(hereinafter referred to as “the appeliant’) has filed the present appeal against Order-
in-Original No. 153/ST/REF/2016 dated 17.11.2016 (hereinafter referred to as “the
impugned order’) passed by the Assistant Commissioner, Service Tax Dwision,
Rajkot (hereinafter referred to as "the lower adjudicating authority '} in the case of The
Executive Engineer, Central Public Works Department, Central Division, Kothi
Compound, Rajkot (hereinafter referred to as “the respondent’).

2. The facts of the case are that the respondent had filed refund claim of
Rs & 36.287/- under Section 11B of the Central Excise Act, 1844 (made applicable
o service tax matter under Section 83 of the Finance Act, 19394) read with
Notification No. 9/2016-ST dated 01.03.2016 and Section 102 of the Finance Act,
1994 for service tax reimbursed by them to their contractor Mis. Nirmal Construction
Co.. Rajkot (hereinafter referred to as “the service provider”) for the services of
construction. erection, commissioning, installation, completion, fittng out. repar,
maintenance, renovation or alteration of civil structures or residential complex, etc.
provided to the Government authority by the service provider during the period from
01.04.2015 to 26.02.2016. The respondent had claimed refund on 23.08.2016 along
with the relevant documents including disclaimer letter issued by the service provider
and the said refund claim was been sanctioned by the lower adjudicating authority

vide the impugned order

3, Being aggrieved with the impugned order, the appellant filed appeal.
interalia, on the grounds that the lower adjudicating authority had not correctly
observed provisions of Section 102 of the Act which provides special retrospective
exemption in certain cases relating to the services provided to the Government, Local
authority or a Government authority by way of construction, repair, mantenance etc

The plain reading of Section 102 of the Act establishes that as per Section 102(2) of

the Act. if any assesse has already paid service tax in respect of above services
provided during the period from 01.04 2015 to 28.02 2016, then 1t shall be entitled to

refund of service tax paid on the said services in accordance with law subject 1o the:
satisfaction of unjust enrichment. The prime object to insert this section was of
granting retrospective exemption and to grant refund thereof so arising out of them.
Therefore, consequential refund, if any anses, can be granted only under Section e "u;
102 of the Act and not under Section 11B of the Central Excise Act, 1944 made =
applicable to service tax matters or Notification No. 9/2018-ST or any other
Natification. Upon reading Section 102(1) and Sechon 102(2) of the Act, it is noticed

that the exemption is granted for to levy and collection of service tax and, for the
consequent refund, it specifies that refund shall be made of all such service tax which

has been collected but which would not have been so collected had sub-section (1)

been in force at all the material ime. Therefore, the person who has charged and
collected service tax under Section 66B of the Act is the person eligible for refund
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The said provisions of refund to examine other provisions of law as well as principle
of unjust enrichment which relates to sanction of the refund of service tax paid to the
Government exchequer. The other provisions pertaining to cenvat credit so availed
by the service provider on inputsfinput services for providing exempted services and
provisions of Rule 6 of the Cenvat Credit Rules, 2004 as well as the provisions of
unjust enrichment. The motto behind the law makers to protect the Government
revenue and to restrict the assesse for wrong availment of double benefits i.e one of
obtaining refund and other is availment of cenvat credit for providing exempted
services, which can only be possible when the assesse who has actually paid service
tax o Government exchequer come forward and present the refund claim justifying
their refund entitiement and ask for refund fulfilling the conditions as stipulated for
and if his claim is lawiul, the depariment grants the same lo the person who has
actually paid service tax. The findings of the lower adjudicating authority that
provisions of Section 11B of the Central Excise Act, 1944 is applicable in the instant
case is not comect since new Section 102 has been inserted specifically for granting

the retrospective effect as well as consequential benefit.

31 it has also been contended that the law has equally imposed obligation
upon service provider to charge and collect service tax from the recipient and to pay
the same to the Government exchequer and if service providers fails to pay service
tax for the services provided by him, the depariment asks the service provider to pay
the same and the service provider only faces the consegquences of interest and
penalty and not the service recipient and in such situation, it becomes immaterial as
to whether service provider has actually charged and collected service tax from
service recipient or otherwise. The revenue can only be protected and checks framed
under the Act and Rules can be examined only if the person who has actually paid
service tax be allowed to claim refund of service tax so paid. Therefore, the person
who can seek refund of service tax must be the person who i1s actually holding the
status of the assesse who made payment of service tax to the Government
axchequer.
W

32 Section 102 of the Act begins with non-obstante clause
“Notwithstanding anything. .., which gives overriding effect over any other provisions
contained in Chapter V of the Act which make the said provision independent of any
other provisions, even if it contains contrary, Thus, the subject refund claim can be
decided only under Section 102 of the Act and not under Section 11B of the Central
Excise Act. 1944 The Section 11B of the Central Excise Act, 1944 authorizes any
person to apply for refund but the fact remains that the appiicant has to furnish
evidence of payment of excise duty in respect of which refund is claimed which

restricts the scope of the term 'any person’ used in the provision.

Fage No. 4 of 12
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3.3 The person who claims for refund of the tax, the same should have
been shown/recorded as “Tax receivable”, failing to which mean that tax has become
part of cost and therefore, indirectly the incidence of tax has been passed on. In
present case, no such aspect was appearing to be verified

34 It also reflects from the verification of ST-3 returns of the service
provider that during the FY 2015-16 they had provided taxable services as well as
exempled services. It seems that quantification of refund amount has also nal been
done properly by the lower adjudicating authonity. The scrutiny of Audited Financial
Statement of FY 2015-16 of the service provider, it appears that at Schedule B-10,
the said service provider has shown an amount of Rs. 626 856/- as service lax
advance under the heading "current assets” which tend to mean that the said amount
is receivable either from the department or from the service recipient. Whereas, plain
scrutiny of ST-3 returns for the said period seems that the said semvice provider has
paid only an amount of Rs. 8,51.437/- during the FY 2015-16 and no cenvat credit s
lying in balance as on 31.03.2016. Out of total payment of Rs. 951437/, Rs,
£.36.287/- has been claimed by service recipient as refund of service tax stating that
they had paid the same to the service provider. Thus, it 1S not clarified how an
amount of Rs. 6.26,856/- has been certified as service tax advance in the Books of
Accounts of the service provider and what it stands for,

4 The respondent filed Memorandum of Cross Objections on 12.01.2017
on the following grounds: -

(i) The appellant is not clear whether the impugned order is legal or not. The
grounds of appeal raised by the depariment are erroneous and devoid of merits.
The impugned order passed by the lower adjudicating authority sanctioning refund
of Rs. B.36,2B7/- is just, legal and proper which has been issued after careful
consideration of material facts, factual circumstances, documentary ewidences,
relevant Notifications and Circulars along with concept of unjust enrichment
Contrary to these, the grounds of appeal are absolutely baseless, imaginary and
contrary to the directions issued by CBEC

(i) The department's contention that consequent refund, if any anses due fo
retrospective exemption granted under Section 102 of the Act, can be granted only
under the said Section and not under Section 11B of the Central Excise Act, 1944
and that the service provider is only eligible to claim for refund under the said
provisions, which is based purely on mis-reading of relevant provisions and in
contrast to lawful and well settied principles of refund. There is no doubt and dispute
that the provisions for refund is governed by Section 11B of the Central Excise Act,
1844 made applicable to service tax by virtue of Section 83 of the Act. The
department had confused itself by concluding that in this particular case, the refund
is governed by Section 102 of the Act and not Section 11B of the Central Excise

Act, 1844 The respondent submitted that Section 102 was inserted solely for the
Hage Mo, b ot 12
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purpose of restoration of withdrawals of certain exemptions. The respondent relied
on letter dated 29.03.2016 issued by the Tax Research Unit and submitted that
exemption from payment of service tax on services menticned therein was
withdrawn w.ef 01.04.2015 and the same were being restored till 31.03.2020. it
cannot be inferred that Section 102 has been introduced for refund of service tax
paid between 01.042015 to 29.02.2016, When the exemption was granted
retrospectively i.e. from 01.04.2015, the natural corollary was to pay back the
amount of service tax paid between 01.04.2015 and 29.02.2016 else, the very
purpose of granting retrospective exemption will be defeated. Section 102(2) of the
Act is an enabling provision for this particular and specific refund of service tax paid
during the referred period but it does not mean that the provisions for refund of such
service tax will not be governed by Section 11B of the Central Excise Act, 1544, As
mentioned in Section 118 of the Central Excise Act, 1944, any person can claim
refund and the situations under which different persons can file refund is detailed in
the first proviso to Section 11B. As per clause (e) of the proviso (e) the duty of
excise borne by the buyer, if he had not passed on the incidence of such duty to
any other person. In the present context, buyer means the receiver of service, which
is the respondent. Accordingly, there cannot be any doubt that the person who had
actually borne the burden of service tax can file a refund. The respondent relied on

following case laws

« Chambal Fertilizers & Chemicals Lid - 2018-TIOL-1138-CESTAT-DEL

» Dswal Chemicals & Fertilizers Lid - 2015-TIOL-65-5C-CX

s Indian Farmers Fertilisers Co-op Ltd. - 2016 (331) ELT 386 (ANl )

= McNalty Bharat Engineering Co. Ltd - 2006 (194) ELT 318 (Tn. - Bang. |

(i)  Wis very strange that for the purpose of denial of refund, it is being presented
that this refund s not under Section 11B of the Central Excise Act, 1944 but while
framing grounds for appeal viz. doctrine of unjust ennchment, documentary
evidences and other provisions which are part of Section 11B are being discussed
If the department is of the view that Section 11B is not applicable, it would not be
applicable for all purposes and not for selective purpose of denying the refund. In
fact, the department is fully convinced that refund is to be granted under Section
118 and for that reason only the provisions and procedure laid down in Section 118

has been mentioned in the appeal, but for the purpose of denying the refund, it s .0 o

being twisted to show that this refund is out of prowvisions of Section 11B. There is
no mention in Section 102 of the Act that process of refund will be independent of
Section 11B. Had this been the fact. a separate set of procedures must have been
set out in this particular sechon only, there must be mentioned of format of
application under which refund under Section 102 would be sanctioned. There is
nothing as such and the entire process required to be followed under Section 118
has been followed

Fage Ho, 6 of 12



Appeal Ne VZEA 22RAN0IT
7
(iv) There is no specific mention in Section 102 of the Act as to who can file
refund and for that Section 118 of the Central Excise Act, 1944 is to be referred to
and in Section 102(2) the appellant had tried to disentitle it from refund only on the
basis of presence of word ‘collected’. While framing a statute, especially when it is
being inserted for granting refunds the intention is always to enable and not to
disable a person from claiming refund. In that particular Section, to enable the
refund, it is mentioned that — "Refund shall be made of all such service tax which
has been collected but which would not have been so collected had sub-section (1)
has been in force af all the matenal times” and the word ‘collected’ is for service tax
which has been collected which was not required to be collected. The word
collected is for amount of service tax collected, as the amount, which is collected is
only to be refund, but this does not mean that refund will be granted to the person
who had collected it. If such interpretation is being done, it will defeat the very
purpose of the insertion of the new section. In the famous Heydon's case it was
held that “....to amve at the real meaning. it is always necessary fo get an exact
conception of the aim, scope and object of the whole Act to consider what was law
before the Act was passed, whal was mischief and defect for which the law had not
provided, what remedy Parfiament has resolved and appointed to cure the disease
and the true reason of the remedy and then the judges have to make such
construction as shall suppress, the mischief, and advance the remedy. and to

suppress suilable inventions and evasions for continuance of the mischief "

(V) The appeliant had gone on record to represent such facts and prowisions
which are not part of the statute. In Section 102 of the Act, it is mentioned that
"Wotwithstanding anything contained in section 66B.. ", So Section 102 has been
given over-riding effect over Section 668, which is charging Section for service tax,
but to deny the refund, it is mentioned that this non-obstante clause gives over-
riding effect over any other provisions contained in Chapter V of the Act and this
non-obstante clause make above provision independent of any other provisions,
even if contains contrary. It is submitted that this is a glaring example of how the
matter has been twisted. When it is written — Notwithstanding anything contained in
Section 668, it can never be Notwithstanding anything contained in Chapter V of the
Act. Chapter V of the Act contains all provisions relating to service tax and how a
particular Section i.e. Section 102 can overnde all the provisions of the Act under
which the particular section has been framed.

(vi) It is submitted that they are not Private Limited or Limited Company, where
Balance Sheet is prepared, but a fully Government department. In Government
depariment, the consolidated statement of Income & Expenditure is prepared. The
respondent 15 not a profit making body where ‘profit & loss account 1S prepared.
What is being paid or borne by It shown as ‘expenditure’ and when received it is
shown as 'income’. As such it is impractical to look for ‘tax receivable’ under

heading ‘current assets’. The lower adjudicating authority has satisfied himself
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regarding passing on the burden of tax and he has observed that bar of unjust
enrichment is not applicable in the present case. as the burden has not been
passed to any other person. The depariment has not cited any provision under
which above requirement is being thrown on the respondent.

(vi) The department has also contended that the service provider has paid Rs
9,51.437/- during FY 2015-16 out of which Rs, 836,287/ claimed for refund. It is
submitted that if there is any doubt regarding accounting entries of the service
provider, it could have been verified before filing the appeal. Further, for the
purpose of sanctioning of refund, documents and accounts of the claimant s of
relevance and not of any other person. Appeal cannot be filed merely on suspicion
and for sanction of refund, it was examined that service tax of Rs. 6,36 287/ pad
by the respondent,

5. Personal hearng in the matter was attended to by Shri Jitendra
Sharma, Executive Engineer who reiterated submissions made by them in their
Memorandum of Cross Objections. He also submitted that they being Government
of India Department do not maintain and prepare Balance Sheet] that they are also
not required to maintain Balance Sheet every year or any year, that they undertake
construction work of departments/organizations of Government of India only and do
not undertake any work of any private sector; that they have borne the incidence of
service tax paid to the contractor and have not recovered it from any other
person/organization; that they paid service tax to the contractor, who deposited this
service tax to Government of India account, under wrong impression that service
tax is payable even in Government work; that when they come to know about the
exemption Notification issued by the Government of India, Department of Revenue,
they filed refund claim with undertaking that the contractor has neither claimed this
service tax refund nor will claim in future; that they as well as the contractor,
namely, M/s. Nirmal Construction Co. have given the above facts of narration in
affidavit as because the said facts are trueffactually correct; that appeal filed by the
department deserves to be rejected

Findings: AN |

6. | have carefully gone through the facts of the case, impugned order,
grounds of appeals, Memorandum of Cross objections filed by the respondent and
the submissions made by the respondent. The Depariment has not submitted any
comments on the grounds raised by the respondent in their Memorandum of Cross
objections and neither appeared for the personal hearing nor requested for
adjournment |, therefore, proceed to decide the case on merit.

[ | find that the issue to be decided in the present appeal is whether the
impugned order passed by the lower adjudicating authonty sanctioning the refund
claim filed by the respondent under Section 102 of the Finance Act, 1994 is correct,
legal & proper or not.
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8 | find that the respondent is a Central Government department engaged
in execution of various projects of the Government of India through contractors by
open tendering process. They have received the services of construction of civi
structures and repair & renovation services provided by the contractor, namely, Mis.
Nirmal Construction Co., Rajkot, during FY 2015-16, who charged and collected
service tax from the respondent at the applicable rate. Consequently, the Central
Government provided retrospective exemption from levy and collection of service tax
for the services provided to the Government, a local authority or a Government
authority for the specified services under Section 102 of the Act inserted vide Section
159 of the Finance Act, 2016 and the respondent filed refund claim which was
sanctioned by the lower adjudicating authority afler examining the claim and
satisfying himself about the correctness of the claim. For ready reference, | would like
to reproduce Section 102 of the Finance Act, 1984 (inserted by the Finance Act,
2016), which is as under. -

SECTION 102 Special provision for exemphon in cerlain cases redating 1o
construchon of Government buiidings. —

(1] Notwithstanding grything contgined in Secion B68 po _senace lax shall be
lavied or collected during the penod povnmencing from the 1t day of April. 2015 and
ending with the 29ih day of February, 2016 _{both days inglusive) i nespect of
taxahie senvices provided fo the Government, a local autharly or a Governmental
authorry, ; siruction, emc ssigning, nstal

Filting out, repgir, maintenance, ranovalion or ateration of —

(aj a civil structure or any other anging! works meant pradomingntly for use
sther than for commerce. industry of any olher business or profession

(i) a structure maant predominanily 1or USe 858 —

{1} an educational establishment

fieh a chincal estabiishment. or

fiir) an aif or cuitural estabiishment,

fc) a residential complex predominantly meant for self-use of far the use of ther
employess or other persons specified in Explanation 1 1o clause {44) of section 658

of the sand Acl.

under a contract entered info before the 1sf day of March, 2013 and on
which appropriate stamp duty, whene spplicable, had been pawd before that date

21 Relfund shall be made of ail such sgrvice (ax which _has been golected Dul

which would not have been so collecled had sub-section (17 been in force at all the
matenal imes,

{3)  Nobwithstanding anything contamed in HiNs Chapter, an application for the claim
of refund of service tax shall be made within 8 penad of six maonihs from the daie on
which the Finance Bill 2016 receives the assent of the President

(Emphasis supplied)

8.1 The department has contended that consequential refund, it any arises,
can be granted only under Section 102 of the Act and not under Section 11B of the
Central Excise Act, 1544 made applicable to service tax matters or Notification No.
6/2016-ST or any other Notification and that the person who has charged and
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collected service tax under Section 66B of the Act is the person eligible for refund
and no one else. | find that the contentions raised by the department are not correct
as Section 102 of the Act did not prescribe the manner of presentation of refund
claim and also did not provide anywhere in the said Sechion that only the person who
has charged and collected service tax under Section 66B of the Act is eligible for
refund of service tax. It is settled position of law that the refund of Central Excise duty
should be governed under the provisions of Section 11B of the Central Excise Act,
1944, The provisions of Section 11B of the Central Excise Act, 1544 have been
made applicable to service tax by virtue of Section 83 of the Act. Therefore, each and
every refund claim of service tax should be governed by Section 11B of the Central
Excise Act, 1944 | also find that Section 102 grants retrospective exemption to the
specified services provided to the Government or local authority or Government
authority and restored the exemption which was withdrawn vide Notification No
6/2015-ST dated 01.03.2015. It is also a fact that the services provided durnng the
period when they were taxable, the service prowider has charged and collected
service tax from the service recipient ie. respondent and deposited into the
Government account. Section 102(2) provides refund of service tax paid from
01.04.2045 to 29.02 2016 and in this case. the respondent as service recipient has
bome the burden of service tax and cannot be deprived of substantial benefit
provided by the Government with retrospective effect. Therefore, the arguments of
the depariment that consequential refund arising out of insertion of Section 102 of the
Act can be granted only under Section 102 of the Act and not under Section 11B of
the Central Excise Act, 1944 and person who has paid service tax to the Govermnment
exchequer is only the person eligible to claim refund, s highly illogical and cannot be

allowed to sustain.

8.2 The department has also contended that Section 102 of the Act begins

with non-obstante clause "Notwithstanding anything....", which gives overnding effect

over any other provisions contained in Chapter V of the Act and this makes the said
provision independent of any other provisions, and therefore, the subject refund claim
should have been decided only under Section 102 of the Act and not under Section

11B of the Central Excise Act, 1944; that Section 11B of the Central Excise Act, 1944
authorizes any person to apply for refund but the fact remains that the applicant has

to furnish evidence of payment of excise duty in respect of which refund is claimed
which restncts the scope of the term ‘any person’ used in the provision. The
respondent vehemently countered this argument of the department by saying that Q;“_;'-};';-.&
“Notwithstanding anything contained in Section 66B" has been provided in Section -
102{1) of the Finance Act 1994 which can never be “MNotwithstanding anything
contained in Chapter V of the Act” and that Chapter V of the Act contains all
provisions relating to service tax and they submitted that how a particular Section |.e
Section 102 can override all the provisions of the Act under which the particular
section has been framed. | find that Section 102(1) provides non-obstante clause

‘Wotwithstanding anything contained in Section 668..."  which means even if these
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services are taxable under Section 66B but the specified services provided to the
Government or to a local authority or to a Government authonty dunng the period
from 01.04.2015 to 29.02 2016 have been retrospectively exempted. Thus. the said
non-obstante clause in Section 102(1) of the Act has over-riding effect over Section
666 of the Act but does not have over-riding effect over entire Chapter V of the
Finance Act, 1994 It is now well settied position of law that in a taxing statute there is
no scope of any intendment and the same has to be construed in terms of the
language employed in the statute and that regard must be had to the clear meaning
of the words and that the matter should be governed entirely by the language of the
rules and the notification. Therefore, such arguments of the department have no lega!

backing and the same are devoid of ments.

8.3 The department has further contended that the person who claims for
refund of service tax should show these amounts as “Tax recewvable” in their books of
account and if not so means that tax has become part of cost and therefore, the
incidence of tax has been passed on. | find that the respondent being Government
department is not required to prepare Balance Sheet and this fact has been given by
the respondent on affidavit. They being service receiver paid service tax 1o the
service provider, who had deposited it into Government account and there is no
demial of this fact. The respondent has also submitted letter of service prowvider that
they have not claimed and they will not claim this service tax from the department or
any one. The respondent has also submitted that they have not passed on the
incidence of tax to any other person, Hence, | find that the respondent has sufficiently
established that they have bome the incidence of service tax and not passed on to

any other person

B4 The department has contended that the service provider had paid
service tax of Rs. 9.51 437/, during FY 2015-16 whereas Rs. 6,36.287/- only had
been claimed for refund by the respondent. The respondent has submitted that this
difference is because the service provider has undertaken work for the persons
other than CPWD also (private persons) and the services provided to the private
persons are not exempted. This has been given by the service provider also on
affidavit | find force in this argument. | further find that for the purpose of
sanctioning of refund, documents and accounts of the claimant of refund is of
relevance and not of other private person. | find that this argument of the
department is very much imelevant to the facts of the present case and cannot be a
ground for rejection of the refund claim filed by the respondent as service recipient

and a departmant of the Government of India. L RS

"

8. In view of abave factual and legal position, | do not find any reason to
interfere with the impugned order. Hence, | uphold the impugned order and reject the
appeal.
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10. The appeal filed by the appellant stand disposed of in above terms.
RSl
(FAT )
g (e

By Regd. Post AD
To, S

' The Executive Engineer,

i e
Central Public Works Department, lﬁﬁl;lg; aad furdile,

Central Division, Kothi Compound, | #7@ fSfaws @it swmmaws,
| Rajkot. R B - el
Copy to:
1. The Chief Commissioner, GST & Central Excise. Ahmedabad Zone, Ahmedabad
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot
3 The Assistant Commissioner, GST & Central Excise. Dwision-|, Rajkot.
4 Guard File
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