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< [ Appeal No V2ITEAZRALIONE

:: ORDER-IN-APPEAL ::

The present appeal has been filed by the Department against Order-In-Original
No. 08/D/AC/2016-17 dated 10/13.06.2016 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central Excise Division-l, Rajkot
(hereinafter referred to as “the lower adjudicating authority”) in the case of M/s.
Neelkanth Pulp & Paper Boards, Village: Amreli, Taluka: Paddhari, Dist.: Rajkot
(hereinafter referred to as ‘the respondent’}.

L. Briefly stated facts of the case are that during the course of audit, it
was noticed that the respondent had availed and utilized Cenvat credit of Rs.
2,02,080/- on the original/triplicate copy of invoices of inputs during the period from
April, 2013 to September, 2014, The respondent could not produce copy of ‘duplicate
for transporter copy’ (consignee's copy) for total of 148 invoices during the course of
audit. The respondent also could not produce any document in respect of receipt of
the inputs in the factory of manufacture i.e. Lorry Receipt, Freight payment details

ete. under which the inputs may have been received.

3. The above observation culminated into issuance of Show Cause Notice
F. Mo. C.Ex./Audit-W/Cir-Il/AC-03/2015-16 dated 16.11.20135 proposing recovery
of wrongly availed Cenvat Credit amounting to Rs.2,02,080/- under Rule 14 of the
Cenvat Credit Rules, 2004 (herein after referred to as “the CCR, 2004™) alongwith
interest under Section 11AA of the Central Excise Act, 1944, It was also proposed
to impose penalty under Rule 15 of the CCR, 2004 read with Section 11AC of the
Central Excise Act, 1944,

4. The said show cause notice was adjudicated by the lower
adjudicating authority under which he dropped the charges alleged in the Show
Cause Notice No. C, Ex./Audit-Ill/Cir-11/AC-03/2015-16 dated 16,11.2015.

5. Being aggrieved by the impugned order, the Department preferred

the precent appeal mainly on the following grounds:

(il The respondent failed to produce the invoice copies marked as “duplicate

copy of transporter™, on which the said Cenvat Credit was availed; oy A
(o
o

{iiv  In the defense submission, the respondent submitted Lorry Receipts for the
subject inputs in support of their claim of said goods having been received by
them. However, on scrutiny of the said Lorry receipts, submitted before the
department after issuance of Show Cause MNotice, it is observed that the said Lorry
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receipts were nothing but fabricated Lorry Receipts prepared/ manipulated after
thought evidencing their claim that the goods were received by them on the
specific address. The Department noticed following discrepancies from the
scrutiny of Lorry Receipt:

(a) As per the details pertaining to the Transporter which were
mentioned in the respective invoices of the suppliers viz. Gujarat
Mineral Development Corporation Limited, it was revealed that in
majority of the cases, the goods were transported by M/s. Om
Roadways having lorry receipt of twelve digit, Whereas, the lorry
receipts, submitted at later stage by the respondent, the Lorry
Receipt numbers are of four digits and totally different and not tally
with the Lorry Receipt number mentioned in the invoices of the
suppliers.

(b)  The said Lorry Receipts submitted at later stage are not in prescribed
format as they should be being the concerned transporter is providing
the services under the service category of “Goods Transport Agency”.
The Lorry Receipts do not contain any details such as Service Tax
number, name of the drive, license number of the driver etc. Further
all the Lorry Receipts submitted at later stage are marked as “freight
paid” but surprisingly without quantification of Service Tax amount
and amount of freight paid/payable.

(ci The Supplier in their invoice has mentioned all the details of
transporter such as Driver's name in short, Driver’s license number,
vehicle number, LR no. etc. and obviously these details should have
been entered only on the strength of Lorry Receipts presented at the
time of preparation of invoices by the supplier. Whereas, the Lorry
Receipts submitted by the said manufacturer with their defense
submission at later stage, in majority of the cases, do not contain
any details regarding name of the truck owner/driver, license
number, truck number etc. AR

id) In some of the cases, it also reveals that the goods were also carried
out by another transporter company but the lorry receipts and the
hand writing of the said transporter seems very identical as If they

were issued by the same person.

{iiil The Appellant submitted that the respondent had submitted
fabricated/fake Lorry Receipts at later stage with their submission. It is alleged

Peged ol 3



" LS { Appeal No: V2ITTEAZRANIONE

by the Department that the respondent had after thought prepared/ fabricated
the subject Lorry Receipts which were completely fake and proved malafide
intention of the Respondent.

(iv) It is the allegation of the Department that the said Lorry Receipts were
taken place at the later stage before the adjudicating authority and not during
the course of Audit itself proves that if the said respondent were having these
Larry Receipts at the material time, they would have submitted the same before
Audit.

(vl The respondent could not preduce any details of the payment of freight
made by them towards transportation of the goods. The Lorry Receipts also do not
contain any details of the guantum of freight, payment made by whom and the
persons by whom the Service Tax abligations/ liability were to be discharged.

(vi} The Department alleged that the Respondent was failed to maintain proper
record for receipt, disposal and consumption and nventory of the input in which
relevant information regarding value duty paid, cenvat credit taken and utilized,
the person from whom the inputs have been procured is recorded and the burden
of proof regarding admissibility of the Cenvat Credit shall lie upon the
manufacturer taking credit as per Sub-Rule 5 of Rule 9 of Cenvat Credit Rules,
2004,

6. The personal hearing in the matter was held on 11.09.2017 which was
attended by Shri Manish Ashra, Superintendent, AR-I, Division-l, Rajkot on behalf
of the Department and reiterated the grounds of appeal. He submitted that the
Lorry receipts submitted by the Respondent are fake/ fabricated; on query to
submit supporting documents to substantiate the allegations of fake / fabricated
LR, he requested for 5 working days; that the cenvat credit has been taken on
original/triplicate copies of invoices and not on duplicate copy of invoices as
stipulated in the Rules; that the invoices have full details and hence LR shnuldﬁr
also have all these details as without these details how GMDC had entered these
in their invoices. The personal hearing in the matter was again held on 18.09.2017
which was attended by Shri Kanjibhai J, Vaishnav on behalf of the Respondent. He
submitted written submission alongwith proof of payment of Service Tax, ledger
of GMDC, ledger of Om Roadways and emphasized that LR written in the invoices
of GMDC is not LR Mo. but internal no. of GMDC. No one appeared from the
Cepartment appeared on 18.09.2017,

Page Sof §



1}j| 1 Appeal Mo V2HTEAZRALZINE
. S

7. With regard to Department’s allegation of non production of invoice copies
marked as duplicate copy for transporter, the Respondent relied upon the
decisions in the case of Goodlass Merolac Paints Ltd ¥s Commissioner of Central
Excise. Kanpur - 2014-TIOL-614-CESTAT-MUM, M/s. JCT Ltd Vs CCE, Jalandhar -
2005-TIOL-184-CESTAT-Del., Tata Motors Ltd Vs CCE, Lucknow - 2014-TIOL-2980-
CESTAT-Del, CCE, Allahabad Vs M/s. Hindalco Industries Ltd. - 2012-TIOL-257-High

Court-ALL-CX.

7.1  With regard to Department’s various allegations, the Respondent submitted
that it iz evident from the impugned order dated 10.06.2016 that the adjudicating
authority has already verified all the facts regarding the Lorry Receipts and
dispatch of goods at para 13.1 of the impugned order. The Department has not
raised any objection against the fact of dispatch and receipt of the goods. The
Department has not made any verification at the supplier’s end to verify
genuineness of dispatch of the goods.

7.2 That being consignee, they have paid the applicable Service Tax in
transportation of goods from the supplier's premises to their premises. They have
also submitted details of payment of Service Tax on transportation of goods under

reverse charge mechanism.

7.3 That on the basis of ACES module as well as in the internet, such
verification of existence of Om Roadways cannot be alleged as the Department
has not made any physical verification. That they have received the goods from
M/s. Gujarat Mineral Development Corporation Limited and accordingly paid the
price of the goods. In support, they have submitted the ledger account of the

supplier before the adjudicating authority as well as ledger of Om Roadways.

FINDINGS: !
5 .;"J'_l'":{
| L
B. | have carefully gone through the facts of the case, the impugned order, the
appeal memorandum, cross objections filed by the respondent and written/oral
submissions made by the Department as well as respondent during the course of
personal hearing. The issue to be decided in the present case is as to whether the
respondent is eligible for Cenvat credit of Rs. 2,02,080/- on original/ triplicate copy

of invoices or not.

9. | find that the Respondent has availed Cenvat credit on the basis of
original/ triplicate copy of 148 invoices of inputs during the period from April, 2013 to

Foga B ol B
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September, 2014 in absence of duplicate copy for transporter. To ascertain the
eligibility of availment of Cenvat Credit let us go through the relevant provisions of
Cenvat Credit Rules, 2004, which are as below:

RULE 9. Documents and accounts. (1) - The CENVAT credit shall be taken by the
manufacturer on the basis of any of the following documents, namely &

ks

fi} a manufacturer for clearance of -

il inputs from his factory or depot or from the premises of the
consignment agent of the said manufacturer or from any other premises from
where the goods are sald by or on behalf of the said manufacturer;

i inputs as such;

(2} No CENVAT credit under sub-rule (1) shall be taken uniess all the particulars s
prescribed under the Central Excise Rules, 2002 or the Service Tax Rules, 1994, as the
case mey be, are contained In the said document:

(Emphasis supplied)
9.2  On reading of Rule 9 of Cenvat Credit Rules, 2004, it is clear that Cenvat credit
can be taken an an invoice issued by a manufacturer for clearance of inputs or capital
goods, as the case may be, from his factory or depot or from the premises of the
consignment agent of the said manufacturer or from any other premises from where
the goods are sold by or on behalf of the said manufacturer. Rule 11(3) of Central
Excise Rules, 2002 provides for the Invoices to be marked as Original/ Duplicate/
Triplicate copies meant for the buyer/ transporter/assessee eic. However, neither
Rule 9 nor Rule 11 anywhere says that an assessee can take Cenvat credit only on the
hasis of Duplicate copy of invoice meant for Transporter only. It is very clear that the
Cenvat Credit can be taken on any copy either original or duplicate or triplicate, as
long as duty is paid and goods/ inputs/ capital goods are received and used for
manufacture of final products, Therefore, the grounds taken by the Department is

devoid of any merit. AT

R
9.3 | also find that Rule 11(2) of Central Excise Rules, 2002 envisages that “The
invoice shall be serially numbered and shall contain the registratien number, address
of the concerned Central Excise Division, name of the consignee, description,
classification, time and date of removal, mode of transportation and vehicle
registration number, rate of duty, quantity and value of goods and the duty payable
therean.” On going through the copies of the invoices submitted by the
superintendent, Central Excise AR-l, Division-i, Rajkot vide his letter F. Mo, AR-
IV/Neelkanth/Audit/2014-15 dated 12.09.2017, it is evident that the requirements
mentioned in Rule 11(2) of Central Excise Rules, 2002 stand satisfied.
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9.4  Rule 11(3) of the Central Excise Rules, 2002 states that “the invoice shall be
prepared in triplicate in the following manner, namely:- (i) the original copy being
marked as ORIGINAL FOR BUYER (ii) the duplicate copy being marked as DUPLICATE
FOR TRANSPORTER (iii) the triplicate copy being marked as TRIPLICATE FOR ASSESSEE.

9.4.1 On going through Rule 11 of Central Excise Rules, 2002, also, | find no mention
that Cenvat Credit can be taken only on Duplicate copy of the invoices and not on the

basis of original copy of the invoice during the relevant period.

10.  The grounds of appeal alleged that Lorry receipts submitted by the respondent
were fabricated/ manipulated and after thought ones. In this regard, | find that the
respondent has produced copies of invoices issued by the supplier, namely M/s.
Gujarat Mineral Development Corporation (GMDC), a Gujarat Government Undertaking
and the lower adjudicating authority has verified the Cenvat Credit Register produced
by the respondent wherein details of all these invoices have been entered and Credit
availed thereon as detailed in the impugned order. Thus, it is proved beyond doubt
that the supplier has supplied the goods on payment of duty and the Respondent has
received the goods and then taken Cenvat credit. The respondent has also produced
copies of ledger evidencing payment to supplier of the goods as well as to the
transporter. Once the receipt of goods, payment to the supplier and to the
transporter is not in doubt, then the fabrication of documents/ lorry receipt is not
substantiated in absence of any evidence produced by the ODepartment. The
Department has made its entire case on basis of 12 digits of lorry receipt number in
the invoices whereas it is revealed that this 12 digit number is not lorry receipt but,

internal number maintained by GMDL.

11.  In view of the above facts, | find that the respondent is eligible for Cenvat
Credit and the appeal filed by the Department is devoid of any merit and hence liable
to be rejected. Accordingly, | uphold the impugned order and reject the appeal.
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12. The appeal filed by the Department is disposed of in above terms.
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Agpaal Mo V2N TEANHALZNE

By R.P.A.D. -/
L .
"M/s. Neelkanth Pump & Paper Boards, | & sfies To9 02 9uy a8,

' Village: Amreli, Taluka: Paddhari,
Dist..: Rajkot AV, dg: 95Ul Teer TFHE

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

) The Commissioner, GST & Central Excise, Rajkot.

3) The Assistant Commissioner, GST & Central Excise, Division - |, Rajkot.

4) The Superintendent, GST & Central Excise, AR-l, Rajkot.

5) Guard File.
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Appeal Mo V2T TEASRANIGIA

9.4  Rule 11(3) of the Central Excise Rules, 2002 states that “the invoice shall be
prepared in triplicate in the following manner, namely:- (i) the original copy being
marked as ORIGINAL FOR BUYER (i) the duplicate copy being marked as DUPLICATE
FOR TRANSPORTER (111} the triplicate copy being marked as TRIPLICATE FOR ASSESSEE.

9.4.1 Cn going through Rule 11 of Central Excise Rules, 2002, also, | find no mention
that Cenvat Credit can be taken only on Duplicate copy of the invoices and not on the
basis of original copy of the invoice during the relevant period.

10. The grounds of appeal alleged that Lorry receipts submitted by the respondent
were fabricated/ manipulated and after thought ones. In this regard, | find that the
respondent has produced copies of invoices issued by the supplier, namely M/s.
Gujarat Mineral Development Corporation (GMDC), a Gujarat Government Undertaking
and the lower adjudicating authority has verified the Cenvat Credit Register produced
by the respondent wherein details of all these invoices have been entered and Credit
availed thereon as detailed in the impugned order. Thus, it is proved beyond doubt
that the supplier has supplied the goods on payment of duty and the Respondent has
received the goods and then taken Cenvat credit. The respondent has also produced
copies of ledger evidencing payment to supplier of the goods as well as to the
transporter. Once the receipt of goods, payment to the supplier and to the
transporter is not in doubt, then the fabrication of documents/ lorry receipt 15 not
substantiated in absence of any evidence produced by the Oepartment. The
Department has made its entire case on basis of 12 digits of lorry receipt number in
the invaices whereas it is revealed that this 12 digit number is not lorry receipt but,
internal number maintained by GMDC.

11.  In view of the above facts, | find that the respondent is eligibie for Cenval
Credit and the appeal filed by the Department is devoid of any merit and hence Liable
to be rejected. Accordingly, | uphold the impugned order and reject the appeal.
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12. The appeal filed by the Department is disposed of in above terms,
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