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The appeal to the Appeltale Tribunal shall be filed in quadrLrplicate in forrn EA 3 / as prescribed under Rule 6 of Cenlral

Excise iAppeal) Rules, 2001 and shall be accompanied againsl one which at leasl should be acccmpanred by a fee ol Rs

t,OOOI Ai.SOObl- Rs 10.000/ where amount of dury demand/inle.esl/penally/relund is uplo 5 Lac. 5 Lac to 50 Lac and

above 50 Lac respectively in the form of crossed bank drafl in tavour ol Assl. Regisirar oI braach of a4y nonrinaled pub|c

seclor bank ol the place where the bench of any no,r)inated public sector bank of the place where lhe bench of lhe Tribunal

is siluaied Application made for granl of slay shall be accomparied bY a lee of Rs 500/'
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The appeat under sub section {1) of Seclion 86 of lhc Finance Acl. 1994, lo lhe Appellale Tribunal Shall be filed in

quadruplicate in Form ST.5 as prescribed under RLrle 9(1) ol ,he Service Tax Rules, 1994. and Shall be accompanied by a

;opy o, the order appealed against (one of which shall be certitied copy) and should be accompanied by a fees of Rs.

1O0b/ where the amount of service lax I inleresl denranded & penalty levied of Rs 5 Lakhs or less. Rs.50001 where the

amount of service tax & interesl demanded & penally levied is more lhan five lakhs bul nol erceeding Rs Fifly Lakhs,

Rs 10 000/, where lhe amounl of service lar & inleresl demalded & Denally levied is more than fill{ Lakhs rupees. in the
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')

(D

(ii)

(ii,

(8)



r,i ai
t

1

(i)

(x)

(( )

E-aa xtifurfr 1994 4I irilT 86 tr 5c-uRr.]li (2) rrd i2A) + .}Iarfd rJ Ar rrdt Jfid t-qr+r 1M 1394, * A-{q 9(2) ('{
9(2A) i irfd Auiild cqr S T ? d fi ,r {ii7il !q rfl6 {Er lrrq{d +;dlq r.qrs 16 n:rdr }B-{d (Jft, +ffq rdcrq 116
dr.r qfr_a rrdir fi gtfsr rr.{r., .F (.,rr F E ?F {ffF*a C-Sf 

"rfF.r 
,nr }-q- r 7I pFrq6 }T{fF 3rqar prf+e, +*q

r;Erz srEr xin6r J:] .]rffil .rrq-ailrrc. sr Jmrae {j r,i +' i+hr d o- yrti + qF fi s.Iq ,i rirrd a:r$ dri- i
The appeal under sub section (2) and i2Al oi the seclion 86 the Finance Act 1994 shall be filed in For ST7 as prescribed

under Rule 9 (2) & 9(2A) of lhe Service Tax Rules. 1994 and shail be accompanred by a copy of order of Commissioner
Cenlral Excise or Commissjoner Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy oi the order
passed by the Commissioner aulhorizrng the Assistant Commassroner or Depuly Commissroner of Cenlral Excise/ Service Tax
lo frle lhe appeal before lhe Appellale Tribunal
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Fo. an appeal to be filed belole lhe CESTAT under Section 35F of lhe Central Excise Acl. 1944 which is atso made
applicable lo Ssrvice Ta)( under Seclion 83 o, the Finance Acl. 1994 an appeal agairsl lhis order shall lie before lhe Tribunat
on paymenl 01 10% ol lhe duly demanded where duty or duty and penally are in dispute or penalty. where penatty alone is in
dispule provded lhe amounl 01 pre deposrt payabte woutd be subjecl lo a ceiling of Rs. 10 C.ores

Under Central Excise and Service Tax. Duty Demanded" shalt include :

(i) amounl determined under Seclron 11 D:

(ir) amounl ot erroneous Cenvat Credil taken
(rii) amount payable under Rute 6 of the Cenvat Credil Rules

' provided fudher lhal lhe provisions ol lhis Secton shal, nol apply lo the siay apptication and appeats pending before
anr appellate authorily pflor to lhe commenaemenl of the Finance (No2) Act 20j4.

rr{d 116I( +i grtFrr 3ri{d :

Revision application to Gov6mment of lndia:
tF ,rtr & T.rffEpT 
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A revision app{icalion lies 10 lhe Under Secrelary to lhe Government of lndia, Revision Apptication Ljnit lrinislry of Finance,
Departmenl of Revenue. 4lh Floor, Jeevan Deep Builclrng Parliament Streel New Delhi-110001 under Section 35EE of lhe
CEA 1944 in respect ol the following case governed by first provrso lo sub-section (t) ot Seclion_358 ibrd:
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ln case of any loss of goods, where lhe loss occurs rn lransit lrom a factory to a warehouse or lo anolher factory or from one
warehouse 10 another duling lhe course of paocesslng ol lhe qoods in a warehouse or in slorage whelher in a factory or jn a

3n d- t ar.6{ Ht ll6e qr tlr 6} fuia 6i rd rre * iahei"r i er|ra 6.i {. w $ft ,i* iffiq r.cre ?16 * g. (n-i.) *
ffrait t. al mra + d16{ i}-S irE qr eld d fua 6r rr$ t / '
ln case ol rebate ol duly ol excise on goods exponed lo any counlry or lerrilory oulside lndia of on excisable malerial used in
lhe manufaclure of ihe qoods whtch are exporled to any country ol lerrilory oulsrde lndta

<f{ FcrE r,E 6r },"rar'r 1+r, knr enra + dr6r iina qr tcrd +l ma fue f}-qr iTqr tt I
ln case of goods erporled outside lndta expon lO Nepal or Bhulan. wilhoul paymenl of duty

eff1iur r.qe & l nda er-" +^TrEE 1 Bn n "qh *En tH x?A-fs rd *r4 EF;a q.r{trrat t ,r6a ar-d f. dg A 3ir !t
]-e,_ Jrt ,IrrFF; ( ]r0lr I .F dEr{r ld,ia firrn.lqs rr /, tgqS +t rr- t09 * -d[r F]qa fl zri arfto f.ro F[z.r?e q{ qr rq Fqitar-',ril,
Credit of any duty allo,,ved to be ulilized lowards paymenl of excise duty on lrnal products under the provisions of this Act or
lhe Rules made there under such older rs passed by the Commissioner lAppeals) on or after lhe date appoinled under Sec
109 of rhe Finance {No 2) Act 1998
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The above application shali be made in duplicale in Form No EA-8 as specrlied under Rule g of Central Excjse lAppeats)
Ruies, 2001 wilhtn 3 months {rom lhe dale on which the order soughr lo i}e appealed againsr is communicated and shall be
accompanied by lwo copres each of ihe OIO and OrdeI-ln-Appeal {t should also be accompanied by a copy of TR-6 Challan
evidencrng payment of plescribed fee as prescnbed under Seclioo 35'EE of CEA 1944 under lllajor Head ot Account

rahrrur $ra4-d r sr, FrFfifui Br]it. ?..?, .er j-cEfi +I .-ri .JrB]- |
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The revrsron appicalion shail be accompanied by a fee of Rs. 200/ where lhe amount involved in Rupees One Lac or less
and Rs. 1000/ where lhe amounl involved is more lhan Rupees One Lac
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ln cdse il lhe order covers lanous nunrbe.s of order- rn Original fee lor each O.lO should be paid rn the aioresaid manner
nol withslanding lhe iacl that lhe one appeal to lhe Appellant Trbunal or the ooe app|cation to lhe Cenlrat Govl As lhe case
may be. is iilled lo avoid scriptona work rf excisrng Rs I lakh fee oi Rs l00/. for each

qrrrlnrifua arqrrq ,.]F6 ]rFn 
^Aqn 

1975. + ]larr$ I + 3r{€I{ {d lne{ lla pFrd ]Ilapr fr cii qr frirlfta 6 50 nqi $r
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One copy of applicalion ot O lo as the case may be and lhe order of lhe adjudicalrng authorily shall bear a court fee stamp
of Rs 6 50 as prescribed under Schedule-l rn lenns of the Coud Fee Ac1.1975. as amended.

dlal rFa tdrq ifrrd rt6 (rE tc, 6{ 3{SlrdE arqrfufi{lT t+r* Efut l:ffit 1932 t afq-d !.d 3tfl EdFrrd Fr:n-ai +t
FFe.dd {,d 4r} ?irel # lit{ al .qra }r*itn R-qr Jrar al /
Atlentlon is also tnvited to lhe,ules covering lhese and other relaled ma1te6 contained rn ihe Customs, Excise and Service
Appellale Tribunal (Procedure) Rules. 1982
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www.cbec.gov in 4t as {.FA t i
For the elaborale. detaaled and lalest provrsions relaiing to filing ol appeal to rhe higher appellale aulhoriry rhe appellanl may
refer lo the Depanmenlal websrle www.cbec.gov rn
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:: ORDER-IN-APPEAL::

The present appeat has been filed by the Department against Order-ln'Original

No. 08/D/AC/20'16-17 dated 10t13.06.2016 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, CentraI Excise Division-1, Rajkot

(hereirrafter referred to as "the Lower adjudicating authority") in the case of M/s.

Neetkanth Putp & Paper Boards, VitLage: Amreli, Taluka: Paddhari, Dist.: Rajkot

(hereinafter referred to as'the respondent').

2. Briefty stated facts of the case are that during the course of audit, it

was noticed that the respondent had avaited and utitized cenvat credit of Rs.

2,O2,O8Ol- on the original/tripticate copy of invoices of inputs during the period from

Aprit, 201 3 to September, 2014. The respondent coutd not produce copy of'dupticate

for transporter copy, (consignee's copy) for total of 148 invoices during the course of

audit. The respondent atso could not produce any document in respect of receipt of

the inputs in the factory of manufacture i.e. Lorry Receipt, Freight payment detaits

etc. under which the inputs may have been received.

3. The above observation culminated into issuance of Show Cause Notice

F. No. C.Ex./Audit-lll/c'ir-ll /Ac-0312015-16 dated 16.11 .2015 proposing recovery

of wrongty avaited Cenvat Credit amounting to Rs'2,02,080/'under Rule 14 of the

Cenvat Credit Rutes,2004 (herein after referred to as "the CCR' 2004") alongwith

interest under section 11AA of the centra[ Excise Act, 1944. lt was atso proposed

to impose penatty under Rute 15 of the CCR,2004 read with Section 1'lAC of the

Central Excise Act, 1944.

4. The said show cause notice was adjudicated by the lower

adjudicating authority under which he dropped the charges atteged in the Show

Cause Notice No. C. Ex./Audit-lll/Cir-ll/AC-0317015-16 dated 16.11.201 5.

5. Being aggrieved by the impugned order, the Department preferred

the present appeal mainly on the foltowing grounds:

(i) The respondent faited to produce the invoice copies marked as "duplicate

copy of transporter", on which the said Cenvat Credit was availed;

(ii) ln the defense submission, the respondent submitted Lorry Receipts for the

subject inputs in support of their claim of said goods having been received by

them. However, on scrutiny of the said Lorry receipts, submitted before the

department after issuance of Show Cause Notice, it is observed that the said Lorry

Page 3 oi 9
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receipts were nothing but fabricated Lorry Receipts prepared/ manipulated after

thought evidencing their ctaim that the goods were received by them on the

specific address. The Department noticed fottowing d'iscrepancies from the

scrutiny of LorrY ReceiPt:

4

(a)

(l)

(c)

(d)

As per the detaits pertaining to the Transporter which were

mentionedintherespectiveinvoicesofthesuppliersviz.Gujarat

Minerat Devetopment Corporation Limited, it was revealed that in

majority of the cases, the goods were transported by M/s' 0m

Roadways having torry receipt of twetve digit' Whereas, the torry

receipts, submitted at later stage by the respondent, the Lorry

Receiptnumbersareoffourdigitsandtotattydifferentandnotta[[y

with the Lorry Receipt number mentioned in the invoices of the

supptiers.

The said Lorry Receipts submitted at later stage are not in prescribed

formatastheyshoutdbebeingtheconcernedtransPorterisproviding

the services under the service category of "Goods Transport Agency"'

TheLorryReceiptsdonotcollta.inanydetailssuchasServiceTax

number, name of the drive, license number of the drtver etc' Further

att the Lorry Receipts submitted at later stage are marked as "freight

paid"butsurprisingtywithoutquantificationofServiceTaxamount

and amount of freight paid/payabte.

The Supptier in their invoice has mentioned att the detaits of

transporter such as Driver's name in short, Driver's [icense number,

vehicte number, LR no. etc. and obviousty these detaits shoutd have

beenenteredonlyonthestrengthofLorryReceiptspresentedatthe

time of preparation of invoices by the supptier' Whereas, the Lorry

Receipts submitted by the said manufacturer with their defense

submission at later stage, in majority of the cases, do not contain

any detaits regarding name of the truck owner/driver, [icense

number, truck number etc.

ln some of the cases, it also reveats that the goods were atso carried

out by another transporter con.pany but the lorry receipts and the

hand writing of the said transporter seems very identicat as if they

were issuerl by the same Person.

(iii) The Appetl.ant submitted that the respondent had submitted

fabricated/fake Lorry Receipts at tater stage with their submission. lt is atLeged
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by the Department that the respondent had after thought prepared/ fabricated

the subject Lorry Receipts which were completety fake and proved malafide

intention of the ResPondent.

(iv) lt is the attegation of the Department that the said Lorry Receipts were

taken ptace at the tater stage before the adjudicating authority and not during

the course of Audit itsetf proves that if the said respondent were hav'ing these

Lorry Receipts at the material time, they would have submitted the same before

Audit.

(v) The respondent coutd not produce any detaits of the payment of freight

nrade by them towards transportation of the goods. The Lorry Receipts atso do not

contain any detaits of the quantum of freight, payment made by whom and the

persons by whom the Service Tax obtigations/tiabitity were to be discharged'

(vi) The Department atteged that the Respondent was faited to maintain proper

record for receipt, disposat and consumption and inventory of the input in which

relevant information regarding value duty paid, cenvat credit taken and utitized,

the person from whom the inputs have been procured is recorded and the burden

of proof regarding admissibitity of the cenvat credit shatL lie upon the

manufacturer taking credit as per Sub-Rute 5 of Rute 9 of Cenvat Credit Rules,

2004.

6. The personal hearing in the matter was hetd on 1't .09.2017 which was

attendecl by Shri Manish Ashra, superintendent, AR-1, Division-1, Rajkot on behatf

of the Department and reiterated the grounds of appeal. He submitted that the

Lorry receipts submitted by the Respondent are fake/ fabricated; on query to

submit supporting documents to substantiate the attegations of fake / fabricated

LR, he requested for 5 working days; that the cenvat credit has been taken on

originat/ tri pticate copies of invoices and not on duplicate copy of invoices as

stiputated in the Rutes; that the invoices have futl detaits and hence LR shoutd

atso have att these detaits as without these details how GMDC had entered these

in their invoices. The personal hearing in the matter was again hetd on 18.09.2017

which was attended by Shri Kanjibhai J. Vaishnav on behalf of the Respondent. He

submitted written submission atongwith proof of payment of service Tax, tedger

of GMDC, tedger of om Roadways and emphasized that LR written in the invoices

of GMDC is not LR No. but internat no. of GMDC. No one appeared from the

Department appeared on'l 8.09.201 7.
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7. With regard to Department's allegation of non production of invoice copies

marked as dupticate copy for transporter, the Respondent retied upon the

decisions 'in the case of Goodtass Nerolac Paints Ltd Vs Commissioner of Centrat

Excise, Kanpur - 2014-TIOL'614-CESTAT-MUM, M/s. JCT Ltd Vs CCE, Jatandhar -

2005-TtoL-184-CESTAT-De[., Tata Motors Ltd Vs CCE, Lucknow - 2014-TloL-2980-

GESTAT.Det, CCE, Attahabad vs M/s. Hindatco lndustries Ltd. - 2012-TIOL-257-High

Court-ALL-CX.

7.1 With regard to Department's various altegations, the Respondent submitted

that it i; evident from the impugned order dated 10.06.2016 that the adjudicating

authority has atready verified att the facts regarding the Lorry Receipts and

dispatch of goods at para 13.1 of the impugned order. The Department has not

raised any objection against the fact of dispatch and receipt of the goods. The

Department has not made any verification at the supptier's end to verify

genuineness of dispatch of the goods.

7.2 That being consignee, they have paid the appticabLe Service Tax in

transportation of goods from the supptier's premises to their premises. They have

atso submitted detaits of payment of Service Tax on transportation of goods under

reverse charge mechanism.

7.3 That on the basis of ACES modute as wetl as in the internet, such

verification of existence of 0m Roadways cannot be atLeged as the Department

has not made any physicat verification. That they have received the goods from

M/s. Gujarat Mirreral Devetopment Corporation Limited and accordingty paid the

price of the goods. ln support, they have submitted the tedger account of the

supptier before the adjudicating authority as wetl as [edger of Om Roadways.

FINDINGS:

8. I have carefulty gone through the facts of the case, the impugned order, the

appeal memorandum, cross objections fited by the respondent and written/orat

submissions made by the Department as wetl as respondent during the course of

personal hearing. The issue to be decided in the present case is as to whether the

respondent is etigibte for cenvat credit of Rs. 2,02,080i - on originat/ triplicate copy

of invoices or not.

9. I find that the Respondent has avaited Cenvat credit on the bas'is of

orig'inat/ tripticate copy of 148 invoices of inputs during the period from April, 2013 to

lt,o
6
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l/ i:
7

september, 2014 in absence of dupticate copy for transporter. To ascertain the

etigibitity of availment of Cenvat Credit tet us go through the retevant provisions of

Cenvat Credit Rules, 2004, which are as betow:

RaJLE g. Documents ond occounts. (1)'The CENyAT credit sholl be token by the

manufocturer on the bosis of any of the following documents, nomely :-

(a) on invoice issued by'

(i) a monufocturer for clearance of '

(t) inputs from his foctory or depot or from the .premises 
of the

consignment ogent of the soid monufacturer or from any other premises from

where the goods are sotd by or on beholf of the soid manufacturer;

(ll) inquts as such;

(2)NocENvATcreditundersub-rule(1)shallbetakenunlessalltheparticutorsas
prescribed under the centrol Excise Rules, 2002 or the service Iax Rules, 1994, os the

case mcy be, ore contoined in the said document:

(Emphasis suPPtied)

g.2 on reading of Rute 9 of cenvat credit Rutes, 2004, il is clear that cenvat credit

can be taken on an invoice issued by a manufacturer for clearance of inputs or capital

goods, as the case may be, from his factory or depot or from the premises of the

consignment agent of the said manufacturer or from any other premises from where

the goods are sotd by or on behatf of the said manufacturer. Rute 11(3) of Central

Excise Rules, 2002 provides for the lnvoices to be marked as Originat/ Dupticate/

Tripticate copies meant for the buyer/ transporter / assessee etc. However, neither

Rule 9 nor Rute 11 anywhere says that an assessee can take cenvat credit only on the

basis of Dupticate copy of invoice meant for Transporter onty. lt is very clear that the

cenvat credit can be taken on any copy either originat or dupticate or tripticate, as

long as duty is paid and goods/ inputs/ capitat goods are received and used for

manufacture of finat products. Therefore, the grounds taken by the Department is

devoid of any merit.

9.3 I atso find that Rute 11(21 of centrat Excise Rutes, 2002 envisages that "rhe

int,oice sholl be seriolly numbered and shall contain the registrotion number, address

of the concerned central Excise Division, nome of the consignee, description,

classificotion, time ond dote of removal, mode of transportation and vehicle

registrotion number, rate of duty, quontity and value of goods ond the duty payoble

thereon.,' on going through the copies of the invoices submitted by the

Superintendent, centra[ Excise AR-|, Division-i, Rajkot vide his [etter F. No. AR-

lV/Neetkanth/Audit/2014'15 dated '12.09.2017, it is evident that the requirements

mentioned in Rute 1l(2) of Centrat Excise Rutes, 2002 stand satisfied'
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9.4 Rute 11(3) of the Central Excise Rutes, 2002 states that "the invoice shat[ be

prepared in triplicate in the fotlowing manner, namety:- (i) the origina[ copy being

marked as ORIGINAL FOR BUYER (ii) the dupticate copy being marked as DUPLICATE

FOR TRANSPORTER (iii) the triplicate copy being marked as TRIPLICATE FCR ASSESSEE.

9.4.1 On going through Rute 11 of Central Excise Rutes, 2002, also, lfind no mention

that Cenvat Credit can be taken only on Dupticate copy of the invoices and not on the

basis of originat copy of the invoice during the relevant period.

'10. The grounds of appeat atteged that Lorry receipts submitted by the respondent

were fabricated/ man'iputated and after thought ones. ln this regard, I find that the

respondent has produced copies of invoices issued by the supplier, namely M/s.

Gujarat Minera[ Devetoprnent Corporation (GMDC), a Gujarat Government Undertaking

and the lower adjudicating authority has verified the Cenvat Credit Register produced

by the respondent wherein deta'ils of a[[ these invoices have been entered and Credit

availed thereon as detailed in the impugned order. Thus, it is proved beyond doubt

that the supptier has supptied the goods on payment of duty and the Respondent has

received the goods and then taken Cenvat credit. The respondent has also produced

copies of ledger evidencing payment to supplier of the goods as wetl as to the

transporter. Once the receipt of goods, payment to the supptier and to the

transporter is not in doubt, then the fabrication of documents/ lorry receipt is not

substantiated in absence of any evidence produced by the Department. The

Department has made its entire case on basis of 12 digits of lorry receipt number in

the invoices whereas it is reveated that this 12 digit number is not torry rece'ipt but,

internal number maintained by GMDC.

11. ln view of the above facts, I find that the respondent is etigibte for Cenvat

Credit and the appeat fited by the Department is devoid of any merit and hence tiable

to be rejected. Accordingty, I uphotd the impugned order and reject the appeat.

J '.,
8

IQ

12.

$ffi {dru eS ft 4$ 3rq-f, +r fiqenr 3c{tfld afrts fr fr;q orar t t

I'he appeaL fited by the Department is disposed of in above terms.

.d?
..)

3ngfd (3rftr)
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9 ,U
Bv R.P.A.D.

To,

Mi s. Neetkanth Pump &, PaPer Boards,

Vittage: Amreti, Tatuka: Paddhari,

Dist.: Ra kot

Copv to:

1)

2

3

4

5

The Chief Commissioner, GST & Centrat Excise, Ahmedabad Zone,

Ahrnedabad.
'The 

Commissioner, GST & Central Excise, Rajkot.

The Assistant Commissioner, GST & Centrat Excise, Division - l, Rajkot'

The Superintendent, GST & Central Excise, AR-|, Rajkot.

Guard Fite.

* Aari6 qec tb tqr dfs, rfrs:

3rfltdl, il6$a: rrstfiI, BffiI'{rdr6tc
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9.4 Rute 11(3) of the Central Excise Rutes, 2002 states that "the invoice sha[[ be

prepared in tripticate in the foltowing manner, namely: - (i) the original copy being

marked as ORIGINAL FOR BUYER (ii) the dup[icate copy being marked as DUPLICATE

FOR TRANSPORTER (iii) the triplicate copy belng marked as TRIPLICATE FOR ASSESSEE.

9.4.1 On going through Ru[e 11 of Central Excise Rutes, 2002, atso, I find no mention

that Cenvat Credit can be taken onty on Duplicate copy of the invoices and not on the

basis of original copy of the invoice during the relevant period.

10. The grounds of appeal atteged that Lorry receipts submitted by the respondent

were fabricated/ maniputated and after thought ones. ln this regard, I find that the

respondent has produced copies of invojces issued by the supptier, namely M/s.

Gujarat Minera[ Devetoprnent Corporation iGMDC l, a Gujarat Governtnent Undertaking

and the lower adjudicating authority has verified the Cenvat Credit Register produced

by the respondent wherein detaits of a[[ these invoices have been entered and Credit

avaited thereon as detaited in the impugned order. Thus, it is proved beyond doubt

that the supptier has supptied the goods on payment of duty and the Respondent has

received the goods and then taken Cenvat credit. The respondent has also produced

copies of ledger evidencing payment to supplier of the goods as we[[ as to the

transporter. Once the receipt of goods, payment to the supptier and to the

transporter is not in doubt, then the fabrication of documents/ lorry receipt is not

substantiated in absence of any evidence produced bV the Department. The

Department has made its entire case on basrs of 12 digrts of lorry receipt number in

the invoices whereas it is reveated that this 12 digit number is not lorry receipt but,

internal number maintained by GMDC.

11. ln view of the above facts, I find that the respondent is etigibte for Cenvat

Credit and the appeal fited by the Department is devoid of any merit and hence liable

to be rejected. AccordingLy, I uphotd the impugned order and reject the appeal.
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The appeat fited by the Department ir disposed of in above terms.
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