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O/ THE COMMISSIONER (APFPEALS), CENTRAL GST & EXCISE,

Efad 7w, 3 vH & W 2 Floor, GST Bhavan,

o fr 0 Hueee Conrse Hing Kond, pinrnnly
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Emmail: cesappealsrajkoia email com

ot o v &, gEmy -

i

(4]

lil

111]

W | FEE wEA _qm{@ AA ¥R H s

Appeal | File No Pt 0.1.0. No Date
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e @1 e AT w1 & oA
Date of Order *3UZ4018 Dare of issue:

14.03.2018

Passed by Bhri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
[Audit), Ahmedabad.

ST WEA 1€ i (EUH) I Eeteite et d @Iy 93 AT WiEE WEY ¥
piffEm AT rnioutt K- ; HeTaTon F Jorls T ﬂhr A=an __}H'IIJ'EH B i H’l?_{ o 491 39
(T TR U teavdEEEEE @ faen el | oo vwenw &8 s I NER
¥ ME gar 7 eurn o adTE & wee A sy ofts s & sty @ s ot & w9
A g Fear o @

In pursuance to Boprd's MNotification Na, M6/ 201 7-C.Ex (NTY dated 17100217 read
with Board's Order No, 05/2017-5T dated 161012007, Shri Suresh  Nandanwar,
Commuissioner Central Goods and Service Tax (Audit), Ahmedabad has heen appointed as
Appellate Authonty lor the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finanoe Act, 1904

UL MTEE :n'z_l__ﬁr g IO TR WS, S S Ul JATE, TARE [ FHTI
| A ZERT IR A R s A i

Arising out of above mentioned OO issued by Additional/ Joint / Deputy | Assistant
Commissioner, Central Excise /| Service Tax, Rajkot / Jamnagar /| Gandhidham

ydfawar & fTaEl #1109 9 ) Name & Address of the Appellants & Respondent

M/s Vrindavan Plaza P. Ltd., Plot No. 36, Dharam Palace, Chitranjan Chowk,
Vidhyanagar Bhavnagar,

S FEwde) @ i W ey eeTaten F0% & Inea sl o wfter & e

T e # J@wa E
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way ) '

AT WEE dedld 30 ORE T fE Wi sorniteaer & off e, S e e
WA 1044 @ B 35R & Mena o8 faca w1994 i om B6 & A

Tt s frarash ¢ 1/

Appeal o Customs, Excise & Service Tax Appellate Tribunal dnder Section 358 of CEA, 1044

[ Under Seciion 86 of the Finance Act, 1904 an appoal lies wo

Al FEEE @ EERUE BN AR e aew, S 3RS uew ta daed adiEm
wraritieer 1 faiw 0, 45 aiw = 2, s & e, A% e, @ £ sEh arfir )

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
Rk, I{IRII'-HH. New Dethi inall matters relating to classification and valuation

FTHIFT GRTE |(a) 7 AT AU T F A Mol e B ues, 3 3 aeE T
B WEY [t f@ee) & gt dhy e, | SR AW, o s s
HERCEG- Moot & &1 FWT afer o )

To the West repional bench of Customs. Excise & Semdee Tax Appellate Tribanal [CESTAT) ar,

2 Floor, Hhatmali Bhawan, Asarwa Ahmedabad. 380016 in case of appeals other than ns
mentioned i par- [l above
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The apﬁd to the Appellate Tribunal shall be filed in quadruphcate il'r form EA-3 | as
preseribed under Hule ;& of Central Excise (Appeal] Roles, 20001 and shall be accom peid
?iFHjIEIEE" ane which &t least should be accompanisd by g fee of Bs O - R 500/ -,
5 10,000/ - where amount of duty demaned /interest/ penaliv/ rEﬂ"T{i-L'l[! o5 Lac., 5 Lac

50 Lac amd above 3 Lac respecBively m the form of crossed bank dradt i favour of Asst,
Remstrar of brunch of any nominated pullhic sector bank of the place where ithe bench of any
nominated public sector bank of the l‘uln-r.r where the bench of the Tnbunal s - situated
Apphication made for grant of stay shall be accompanied by o fee of Ks, 500/,

%m*mm Tard smETA, (04 @7 Urr BB(1) & Hedd  funeT

R, 1994, & faw 6(1) & Aed WeiRE oo 875 A un of & &
fasz wfta & mir @, 3wdhr ufy o & goew 1 (A & 0
wH OF A E=maE &7
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A Tl o it o9 ¥ #x oo f Yot 8% ae AW R AW OvfRT | wefE
A e T S sty =i oA R §
T WY (€ ) & AU ST § W 5000 #9T  PftE aEs S S5 g

The appeal under sub section 1) of Section 80 of the Finence Act, 1994, w the Appellate
Trihu:!l.al Shall be fied m ﬁurl_rup;hi:ut# i Form ST.5 as prescribed under Rule ‘JH? nllﬁiht
Service Tax Rules, 1994, and Shall be accompanied by o copy of the order appealed aﬁﬁlm
(ane of which shall be certified copy) and  should be Bccompamed by .} feey of s, | 1=
where the amount of service tax & mterest demanded & penalty levied of Bs. 5 Lakhs or less,
Ry 5000/ - where the amount of service tax & inferest demandded & penalty levied 15 maore
than five lakhs hut not excecding Bs Frfty Lakhs, Bs 10000/ where the amotang ﬂflﬁ-ﬁn'ﬂ
tax & interest demanded & penalty levied is more than Nfty Lakhs rupees, i the :il;um ol
crossed bank draft in favour of the Assistnnt Reeistrar of the bench of nominated Public
Sertor Bank of the place where the bench of Tobunal is situsted, [ Application made for
grant of stay shall be accompanied by a fee of Ra 500/ -
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feg sftfaas, (oo4 & g 86 &1 IOl (2) U9 (204 F FOE Za Rt Tl arhE, e
o, 1994, & Toe &) 0@ N2a & A BufE ouw s 77 A & o ol ra sEE Wy

. T BOE I HUA IR (3, SN SeME YRR AW 9THe dRw & wieat
T ¢ (34 A e aft omfte pel oo s e ZanT W WIOEE eEr 39rgEd,
F=f1 3o yew e, W sl snmieor @ ZA w= W Ry & oA wEw &
qfey 81 | & AR S0 g |

The appeal under sub section [2) and (2A] of the section 86 the Finance Act 1994, shall haee
filed i For ST.7 as preseribed dunder Bule 9 (2) & 9(24) of the Service Tax Rules, 1994 and
shall e srcompanied by o copy of order of Commissioner Central Exvise or Commissioner,
Central Excise [Appeals) jone of which shall be o certified copy) and copy ol the order passed
by the Commissioner authorizing the Assistanl Commissioner or Deputy Commissioner af
Central Excise/ Service Tax to file the appeal before the Appellate Teibuonal,

m:F.Wmﬁwmﬂmmtm]¢qﬁM$mﬂm
mqﬁ:aﬂrﬁwm-m%mamtmﬂﬁ.mﬂﬁmmﬂ, 1994 # unt B3 &
e wEw F 0 e o b ogw oy & wi wiee e # wde ad §69 3o
® AW & 10w (10%), W AW o et faariEa B, ar S, S dae S
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Far an nj:-Er.ul 1y b filed before the CESTAT, under Section 35F of the EJE;JIIrnI Excise Act,
1944 which is also made applicable to Service Tax under Section B3 of the Finance Act, 1994,
an appeal against this order shall lie before the Trbunial on payment of 10% of the duty
demandet where duty or duty iand penalty are m dispare, or penalty, where penalty alone is in
dispute, provided the amount of predepoxit pavable would be subject to o ceiling of Rs. 10
Crores,

Unider Ceptral Excise and Service Tax, “Duty Demanded” shall include

i amount determined under Section 11D
i) amount of erroneous Cenvat Credit tnken;,
i) amount poyvable under Rule & of the Cenval Credit Rules

provided further that the provisions of this Section shall not apply to the sta
application and appedals Hu_-mj,my; beefare arv pppellate authority prine to the commencement of
the Fimance [N 2p Act, 2004,
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A revIRROT nﬂ]:]i:‘nhun_hc: to the Under Secretary, 1o the Governmment of India, Revision
hpﬁwalmn nit, Ministry ol Financee, [De ment of Revenue,  4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 110001, under Section 35EE ?!' the CEA 1944 in
respect of the rnlln'-rmu case, poverne by firsl proviso to sub-section (1] of Section-250 ihid:

ale #d & el awuE & AWd A, a9 aeee S Am # o sns @ sEn T ¥ ane
¥ 2w @ ARl S s fo R OF MR A @ aE aER T UeER & o, an e
ﬂmﬂﬁﬁmmﬂﬂma‘:mtﬂ:ﬁ.ﬁ:ﬂrmﬂrm HIW AF A AW F AFEE
¥ #AHS A

In case of any loss of 15, where the loss occurs in transit from a factory to a warchouse or

to apother fictory or from one warchouse to another durnng the course of processing of the
51N & warehbuse or in storage whether in a factory or in a warchouse

BE & At Bl e a1 8y R Bele o 7 AW & R A anee w1 oA oo wh o
2 IE AF & 0T () & A A, 3 wna & o Bl e 3 @y @ B E o
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisabie material used o the manufacture of the goods which are exported o any
Country ar erritory sutside India

ﬂﬁmqﬁﬂgﬂﬁmﬁwﬁﬂrmﬂmm.#mﬁm W e R e oo By

In case of gonds exported outside Indie export 1o Nepal or Bhutan, without pavment of duty,

HRET 370 & Io0EA FF & amaw F v & g $v oon i e B
TauEt & Jgd s #r rmﬁMrﬁmﬁ@mhmﬁmmﬁmmz}.
1998 #1109 F zam #r a8 arirm T o ar e & oty e oae by

Credit of anv duty allowed to be utilized towards pavment of excise duty on final products
under the provisions of this Act or the Rules made 1here under such order m-l?gss:d by the
E?Fﬂ'}aﬁm” {Appeals] on or after, the date appointed under Sec. 108 of the Finance (No.2)

mmﬁ#auﬁmmamm-uﬂ,mﬂrﬁhmgﬁ{mm_
01, & W9H 0 & sl Wk 8, on oty & wiww & 3 A & FedE 4 e afer |
ITE HilEH & A AW W 8 yie Sew & 2 vl gaw 1 TR mRn aw i S
3PHIE e HIUAIA, 1944 1 URT 35-EE & apa PuilE oew & s@ed & wew F A w
TR-6 47 Wi #@wwa & Fn o) -

oo PPICE R Ml X e fuplicae, Forp o, BACS o5 specied undey Rl 9

neral
sought to be appealed agaimnst 15 communicated and shall be accompanied by two copies each
uflté CHO ﬂ::gpﬁrgrr-l#ﬁppail. 1 slml.lﬁ also e accompanied h,';mﬂ I‘{-I-F of '|'E£I Ehﬂlll;rn
evidencing pavment of prescribed fee as prescribed under Section 35-EE o CEA, 1944, under
Major Head of Accourt.

g yaEe & Ay BeaRfan ol aes  osemaeh & s ofr
A WA T & W@ F W 3EA & 8 A W 200/ @ SR B e A o e
THA 0% o108 &9 & O 87 & #93 1000 -/ & ST fSar 3 |

The revision application shall be accompanied by 0 fee of Ba 200/ where the amauiil
involved n LIJIL'.ES- One Lae or less and REH 1000/ where the amount mvolved 1% inore than
Kupees One Lac

?ﬂﬁﬂ!lﬂﬂﬁﬁ'}mr‘fﬂMﬂﬁ#ﬂﬁiﬂﬂﬁﬂ*ﬁ?!ﬁﬂﬂﬂﬂm,m
a0 { e s aniedl §W T & @ v 8 & R Of I @ ave & v quieens s
FETE @ TR WiE o & ® T Wided R ST B 1/ In ease, if the order
covers various numbers of order- in Original, fee for each 010, should be maid in the
aforesaid manner, not withstanding the fact that the one appeal to the F;f:p{*]lmﬂpfarghuna u_%

T

the one application te the Central Govi. As the case mav be, 18 filled (o avoid ser OFTEL WEar
EXCISINE EF-. 1 lakh lee of Ha 11DU,-'- lor earch, - b
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One copy ol a%hc'minn ar .10, ag the ciise mav be, and the order of the adiudicatin
authority shall bear a count fre Hh;gur ol Rs. 6.50 as presen umder Schedule-l in terms o
the Court Fee Act, 1975, us amended.

mgﬁ,ﬁam:ﬁwﬂmwmtmﬁfﬁ}m_ 1362 & affe
mmmﬁamﬂaﬁnﬁﬂmw#ﬁwﬁmmmﬂmﬁﬁﬁmmh;

Attention is also invited to the rules covering these and other related matters oo nadined in the
Customs, Excise and Service Appellate Tribunal {Procedurel Rules. ‘E"]H-I. I h

e A wiE & e 2flE w3 @ e s, e i sdeas st &
mﬁmmu“w.checgm' mAcE A E |

For the elaborate; detailed and lntest provisions relating to filing of appeal to the higher
appellate authority, the appellant may rrli':_-r to the nrunrtn-%mtal welksie :-.';'1,]-',?, R T eh
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BRIEF FACT OF THE CASE;

M/fs. Vrindavan Ploza Pvt Lid., Plot No.3é.Dharam Palace, Chitranjan
Chowk, Vidyanagar, Bhavnagar hereinafter referred to as 'the appellant’] has
fled the oappeal on 07062017 ogainst Order-in-Orginal  No.
122/AC/stax/DIV/2016-17 dated 20.01.2017(hereafter relered to as “the
impugned order”|passed by the Assistant Commissioner|AE), Central Excise HQ,
Bhavnagar|hereinafter refered to as 'the adjudicating authority’).

2. The facts of the case are that the appellant are holding service tax
regisiration No. AABCWV39?71B5T001 dated 13.02.2015 under the category
"Mandeep Keper' service' which was changed under "Renting of Immovable
property Service" on 21.12.2012 and further under "Other than Negative List'.
The appellant in pursuance to guideline vide Board's Circular No. 145/14/2012-5T
dated 20.11.2012 further amended the service tax category under "Renling of
Immovabie property Service” on 19.02.2013. On inguiry with reference fo said
change, the appellant provided copy of "Management Agreement” dated
19.04.2007 made between them and M/s. Wockhardt Hospitals Pvt Lid, Mumbai
{hereinafter refered to os'WHL'). i revealed from said ogreement thot:
property situated at Plot No. 1139, near Meghani Circle, Bhavnagar owned by
the appellant was given on rent to the WHL, that appellant intended fo provide
health services, agreed for running, operating ond managing the hospital in the
said property, that appeliant was entifled 1o receive 8% value of net sale of the
hospital, that WHL' shall be responsible for running, operating and managing the
hospital and fo comply with required law/obtain necessary permissions etc. and
the appellant shall only be responsible for matters pertaining to hospital land,
building, property and eguipments if any owned by them. Since the oppeliant
amended the service tax registrafion on 21.12.2012, from "Mandeep Keper” fo
“Renting of Immovable property” service, it revealed that the appellont was
engaged in providing faxable services falling under calegory "Renfing of
immovable property Service” os defined under erstwhile Section 65(90a) and
assessed to taxable under Section 85 [105)| zzzz) of the Finance Act 1994 which
was from 01.07.2012 covered under Sechion 658 (44] and leviable to tax under
Section &44B read with &40 of the Finance Act 1994, Therefore, a show cause
notice dated 11.10.2013 demanding service fax of Rs.37,51,989/- on the amount
of considerafion Rs. 3,.48.76,112/- received from '"WHL' during the period 2008-09
to 2012-13 (upto 30.06.2012) was issued to the appellant which was decided by
the adjudicating authority under the impugned order confirming said demand
alongwith interest & imposing penalty holding it faxable under "Renting of
Immovable property” service,

3. Aggrieved, the appellonts filed this appeal contfesting inferalia the
following:

» Order hos been passed without verifying the foctual position, no
evidence produced on record to prove the allegafions raised by
the department,

» Demand confimed without understanding business of the appellant
and also overlooking submission made by the appeliant,

k1
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Finding in the order not given on the issue [.e. 1. Under agreement
the appellant giving away right to manoge of operate the hospital
premise. 2. Transaction does not amount to “Renting of Immovabie
property” service, 3. The appellont enfitled for cum fax duty benefit
as per the judgment in case of Cyrl Lasardo (Dead) V/s Juliana
Maria Lasardo 2004(7) S5C 431,

The order has failed in the right fo reason which is indispensable part
of said judicial system- which has not been followed. Similar view
expressed in judgment in case of Stale of West Bengal v, Alul
Krishna Shaw 1991 Suppll) SSC 414 & Additional Commissioner,
Commercial Tax Depariment Vs. Shukio & Brothers 2010(254] ELT
&(SC).

The appellants have entered agreement with WHL for giving away
right fo manage or operate the hospital premises since the same is
not a specified category under Finance Act, 1994, The appellant
cannot be made liable to pay service tax on the same.

The company has one of its object under MoA for providing
medical service. Since they are not technically competent to star
and run hospital, they entered info Management Agreement dated
18.04.2007 with WHL as per which they were enliled to receive
agreed percentage of net sale as consideration.

The agreement is purely for right to conduct. run and operate the
hospital and there is no service element.
Right fo conduct, run and operate the hospital is not in the nature of
hifing of persons for rendering any service.
As per the judgment in case of CK.P Mandal vs CLE, Mumbai [V
2004(4) 5.T.R 183(Bom.) there can be no levy of service tax on grant
of monopoly rights.
Prior to negative list regime, there was no such category which can
absorb such arangements of providing right to operate the hospital
business under Finance Act, 1994,
Service category disclosed in service tox retums cannot be
considered as acceptance of provision of service under that
category.
The service provided by the appellont are providing right fo operate
hospital business and taxability should be determined accordingly.
As per agreement the contract clearly menfion right to manoge o
operate the hospital premise only. Priar to 2012 no service tox were
paid os there wos no such cotegory under the Finance Act, 1974
which can absorb such arangements. However pos! negative list,
the appellant was required fo pay service tax on consideration
received in view of enfiting WHL right to operate. Hence,
convenience of registrafion and tax payment, they sought shelter of
service tax categaory Renfing of Immovable property and hence in
Mov, 2012 they changed it from “Mandop keeper Service" to
*Renting of immovable property service”,

Mere discloser shall not be construed as having occepted the
provision of service under that category. For the said view the
sighted following judgments:

1. Dunlop India Ltd., 1983 (13) ELT 1566(SC),
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2. Bosch Chasis System India Lid. 2008{232) E.L.T. 622 (Tri.-LB).
3. Mico Lid, 2001 {13é) E.L.T. &49(Tri.- Bang.)
4. Dodsal Pvt, Lid 2006 (193] E.L.T. 518(Tri.- Mumbai)

Finding of the adjudicaling authorty that oppellont have
resolved the dispute regarding nature of service is not sustainable
i law,

The actual usage of the property is for providing health care
services and not in furtherance of commerce or business. Health
care services are specifically exempt from the paymen! of
service lax. The department cannot levy service fax on health
care services indirectly by getling the same covered under
“Renting of immovaoble property”.

The property is specifically let out for use of health care service
and not for business or commerce purpose.

Plain reading of the statutory definition of tax entry Section 45
(?0a] for Renfing of immovable property, Section 45(105)(zzz)-
will make it clear that property should be put to use of business or
commerce and in the absence of such usage, the property, can
not put to service tax liability. There is no doubt that WHL is using
said property for providing health care services which s
exempted from service tax by way of nofification 30/2011-5T
dated 25.11.2011.

Deparfment is indirectly frying to tax medical service by bringing
them under Renfing of immovable property service,

Without prejudice, the department has falled fo appreciate that
the transaction deoes not amount fo Renfing of immovable
property service.

The intention of the agreement is to avail of the professional
experfise and competency ond experience in running and
management of hospital by WHL.

Provisions of Section 65 (%0a) which applied to renfing of
immovable property service can be invoke/applied only when
prnmary/dominant intension of the parties is to give on rent, lease
elc.

The transaction is enfered into for giving away the right to
manage or confrol of the hospital premises and premises have
nownere been rented or lease to WHL. Agreement nowhere says
that rent is paid.

Without prejudice fo the above submission the amangement
between the oppellants and WHL is one of revenue sharing and
not one of provision of any service.

As per CESTAT decision in case of Nirulas Comer House Pvi. Lid
Vs. CCE 2009(14) 5TR 131(T), the assessee was not liable to service
tax under management consultant service.

Quantification of the demand is incorrect to the extent it covers
the advance amount of refund to WHL.

Advance payment of Rs.1,02,50,000/- has been refunded by
chegue to WHL.



»  Amount received should be taken as cum duty price. They relied

on following judgment;

1. &1 Chokra Tyres 1999(108) ELT 361,

2. CCE vs. Marufi Udyog Limited 2002(49) RLT 1{5C).

3. CCE &C, Patna Vs. Advantage Media Consultant {2008{10]
5.T.R. 449(Tri-Kol).

» The issue involved in the present case is purely interpretational in

nature. Hence, the extended period cannot be invoked, They

relied on following judgment:

1. Continental Foundation V/s. CCE 2007(214) ELT 177{5C).

2. Padmini Products 1989 (43) ELT 195(SC),

3. Steel Caost Limited (2009) 14 5TR 129.

The finding of the adjudicating authority that nonpayment of

Service tax came to knowledge of the department only during

course of inguiry is incomect.

»  Burden is on the department to substantiate that there is intent on
part of the appellant to evade poyment of duty. No such
documents bought on records by the department.

» MNo penally imposable on the oppeliont in the facts and
circumstances of the present case under section 77 & 78 of the
Finance Act, 1994

» The question involved in the present cose is purely of
interpretation of law. Therefore, penalty cannot be imposed
under Section 80 of the Act.

» Penalty under Section 77 is not sustainable if assessee were under
bonafied belief that they were nol liable to service fax. They
relied on Tribunal judgment in case of Flyingman Air Courier (P)
Lid. ¥s. CCE Jaipur 2004{170) E.LT. 417(T).

% Penalty under Section 76, 77 & 78 of the Finance Act, 1974 is not
mandatory in view of Secfion 80 as held in the following case of
Hon'ble Bombay High Court cases: 1. Vinay Bele & Associates
2008(9) STR 350(Bom.), 2. Ashish Patil 2008{10) STR 8{Bom.).

% It was requested to allow the oppeal and guash and set aside

the impugned order.

W

4. PERSONAL HEARING:

Personal hearing was given to the appellant on 16.02.2018 wherein Ms.
Madhu Jain, advocate appeared on behalf of the oppellant. She reiterated the
grounds of appeal and relied upon the decision of CESTAT in the case of
Mormugao Port Trust Vs, Commissioner of Customs, Central Excise & Service Tax,
Goa in their favor.

5. DISCUSSION AND FINDINGS:

| have corefully gone through the record of the case. appeal
memarandum, submissions made by the appellant during personal hearing. The
issue to be decided in present appeal is whether the considerafion received is
chargeable to service tax and whather the same is covered under the purview
of service tax category “Renting of Immovable property” service, In order 1o
apprehend the activities undertaken by the appellant for which consideration
hes been received, it would be essenfial ta sum up the terms of the agreement

f
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[i.e. Maonagement Agreement) dated 19.04.2007 made between the appellant
and M/s. Wockhardt Hospitals Pvt Lid, Mumbai. As per the terms of said
ogreement, appellant hos appointied WHL o establish, run, manage, operale
hospital in the name & style of 'Wockhardt Hospital® in said premises which is
owned by the appellant;, that WHL shall do all necessary acts deeds and things
for the purpose of appointment of doctors, nurses, enter into other contractual
agreements, comply with required law and oblain necessary permissions,
consents, licenses, approval from government and ofher authorities: that the
appeliant shall only be responsible for any matter pertaining to hospital land,
building property: that the appellant has no right. title and interest in the said
haspital building and land; thal as a consideration, the appellont is entifled to
receive revenue colculated at 8% of the net sale efc.,

6. It would be appropriate to peruse the statutory provisions related to
‘Renfing of Immovable property' service. As per erstwhile sub-section (90a) of
Sectfion 45 of the Finance Act 1994,

“renting of immovable property” imcledes renting. fetting, leasing, licensing or other similar
arrangements of immovable property for wse in the course or furtherance of business or commerce
bt dowes ot inelude—

(/) renting of immovable propeny by o religious body or 10 a religious body: or

renting of immovable properts 10 an educational body, imparting skill or knowledge or lessons
on any subject or field. other than a commercial trining or coaching centre,

Expdanstion, | —For the purposes of this clause, “for use i the cowrse or furtherance of husiness or
commerce” inchudes use of immovable property as factories, office buildings, warehouses, theatres.
exhibition halls and multiple-use buildings. |

[ Explamation 2. For the removal of doubts, it s hereby declared that tor the purposes of this clause
“renting of immovable property™ includes allowing or permitting the use of space in an immovable
property. irrespective of the transter of possession or control of the said immovable property: |

As per erstwhile clause (2ze2) of sub-section 105 of Section 65 of Finance Act 1994 taxable service
means service proveded;

e any person. by any other person, by renting ol immovable property or any other service in
relation to such renting. for wee in e course of or Tor furtherance of, business or commerce,

Expilanaiion | —For the purposes of this. sub-clause, “immovable property™
includes—
() building and part of o building, and the land appurtenam thereto;
(1 land incidental 1o the use of such building or part of s building;
(¢if) the common o shared oreas and facilities relating thereto; and
() in case of a building located in a complex or an industrial estate, all common areas
and facilities refating thereto, within such complex or estate,
bul  does i
ine lude
vacant land solely wsed for sgricoliure, aguaculiure, Tarming, forestrv, animal hushandry,
IRIINE PIFPOSEs.
(h) vacant land, whether or not having facitities clearly incidental to the use of such vacant land;
() lund used for educational, sports, circus, emertainment and parking purposes; and
building vsed solely for residential purposes and buildings used for the purpescs  of
(et accommodation, including hotels. hostels, boarding houses. holiday aceommodation, tents,
camping facilities. e

i
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From the plain reading of the above phrases one can understood that
Renting of Immovable property includes renting, letting, legsing, licensing of
other arangements of immovable property. In this regard, definition of 'lease’
as per section 105 of the Transfer of Property Act slipulotes that "A lease of
immovable groperty is a fransfer of a right to enjoy such property. made for a cerfain
fime. express or implied or in perpetuity, in consideration of o price paid or promised, or
of money. a share of crops. service or any other things of value, fo be rendered
periodically or on specified occasions fo the fransferor by the transferee , who accepfs
the fransfer on such terms”, Altogether reading of the above provisions makes it
clear that the property i.e. land/building owned by the appsllant is nothing but
transier of rights to enjoy the use of the property for certain period of times (here
it is for 30 years) against consideration in the form of money/share of revenue
efc, The said agreement incorporates all the above ingredients. As such the
agreement is nothing but o lease agreement of immovable property and also
able to be considered os ‘similar other arangements’ as used in the above
provisions,

7. The exclusion items under said definition opplies to religious body,
educational body only. As like educational body or refigious body, health care
itern is not covered under exclusion category specified in the definition which
shows that it was never the intention of the government not to tax the income
eamed from the use of land/building where aclivities related to health care are
performed. In order nof to keep out of tax net any activities which were used in
its support, the health care services by o clinical establishment/an authorized
medical practifioner only were included under the exemption nofification no.
25,/2012-5T dated 20.06.2012. Further, the explanation clouse 2 of said provision
also clarifies that use of immovable property without fransfer of possession or
control is covered under 'Renting of Immovable property' service. Explanation -
1 of definifion provided in erstwhile Section 85(105)(zzzz) also clarifies that
building and part of a building and the lond appurtenant thereto are included
in ‘Renting of Immovable Property’ services,

Above provisions makes it clear that use of building for whatever purpose
or arangements on receipt of consideration are covered under 'Renting of
iImmovable Property' service unless it falls in the exclusion list mentioned therein.
Once the fact of use of immovable property on receipt of specific consideration
has been aestabiished, the nature of arangements in whatever name (i.e. rent,
revenue share efc.] does not matter and cannat alter its taxability.

8. The contention of the appeliont that actual use of the property is for
providing health care services which are specifically exempted from service tax
- does not holds good for the reasons that health care services provided by WHL
to their clients are not the subject matter of the dispute. Any consideration
received by M/s. WHL from their clients has not been attempted to be taxed in
the present proceedings nor it can be, By taking shelter of said exemption which
is provided to health care services under nofification no. 25/2012-5T dated
20.06.2012, the appellant cannot escape from their statutory liability which has
arisen on account of eaming from allowing use of immovable property owned
by them. Further, the plea of the appellant that prior to negative list regime,
there was no such category which can absorb such arrangement of providing
right 1o operate the hospital business — has alko no leg to stand in the
background where arrangements between both the parties are made only
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because of the availability/existence of immovable property in the hands of the
appellant. Whatever considerafion in monitory form has been agreed for, the
same is for enjoying the use of property for specific tenure. Though it is not
recovered in the name of ‘rent'. the same cannot escape its taxability. The
appeliant has relied upon mainly on the judgment in case of M/s, Mormugao
Port Trust v/s Commissioner of Custom, Central Excise & Service Tax, Goa in
support of their claim. | find that the foct of the present case is different in as
much os in said case port services were jointly rendered for earning profit, both
the parties were jointly controling the operations of carge handling berths,
relation between both the parties were of co-venture, amount received was
under the nomenclature of royalty etc., Therefore, the ratio of said case which
has arose out of different facts, cannot be made applicable o the present
case.

7. With reference fo quanfification of the demand the appellant have
mode a plea that the same is incomect fo the extent it has covered
Rs.1,02,50,000/- which has been refunded to WHL and the demand should be on
cum duly price. However, in absence of any documentary evidence to support
their claim, the same cannol be considered.

10.  Further, the Finance Bill 2010 has made an amendment with relrospective
eftect from 01.06.2007 in the definifion of taxable service 'Renting of immovable
Property’ to provide explicitly that the activity of ‘renting’ itself is a faxable
service. Consfitutional validity of levy of service tax has also been upheld by
various courfs. In view of the above | find that the service provided by the
appellant to WHL falls within the ambit of taxable service os defined under sub-
seclion 65(70a) read with clause (mzz)of sub section 105 of the Finance Act 1994
and comectly classifioble under ‘Renting of Immovable Property’ service and
lable to service tax on consideration received by them.

11. 5o for as invocation of extended period of demand is concerned, | find
that the fact that the appellant had not taken into account the comrect taxable
volue for the purpose of payment of service tax as applicable to them. It
revealed only during the verification of records of the appeliant carried out by
the department. This act of deliberate defiance of law has to be reprimanded, |,
therefore find that extended period has been correctly invoked for demand of
service tax. The case laows cited by the appellant are not relevant in the instant
case as they had failed to fulfill their legal obligafion by assessing the frue
taxable value ond discharging the service tax liability on the same.

The Hon'ble Supreme Court in the case of Commissioner of C. Ex.,
Aurangabad Versus Bajaj Auto Lid - 2010 (240) ELT, 17 (5.C.) = has held:

“12. Section 11A of the Act empowers the ceniral excise officer fo
initiate proceedings where duty has not been levied or shorf levied within
six. months from the relevant daote. But the proviso fo Section 11A{1),
provides an exfended period of limitation provided the duty is nof levied
or paid or which hos been shorilevied or short-paid or eroneously
refunded, if there s froud, collusion or any wilful mis-statement or
suppression of facts, or contravention of any of the provisions of this Acf or
of the rules made thereunder with intent fo evade payment of duty, The
extended period so provided is of five vears instead of s months. Since
the proviso extends the period of limitation from six maonths fo five years, it

L p—

4



Mo V2295 BVR201T

needs to be construed stictly. The inifi rden is on t
prove that the situation visuglized by the proviso existed. But the burden
shifts on the assessee once the department is able {0 produce material to

show h ellant is guilty of any of t ituations visual in t

In this case also | find that the deporiment has been able to bring on
record that the appellant had failed to pay service tax. The appellant failed to
offer any plausible explanation except o cite some judgments, which as
discussed supra | have found fo be distinguishable in the facts of the present
case. Therefore, | find that the extended period for demand of service tax nof
paid, is rightly invoked in this case. | also find thal by acting in the manner as
above, the said appellant have rendered themselves liable for penal action
under Section 78 of the Finance Acl.

12.  In view of the abave finding. | do not find infirmity in the order of the lower
authority, Accerdingly | passed the tollowing order.

ORDER
| reject the appeal and vphold the impugned order.

™,

|

—
—
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[Suresh Nandanwar]
Commissioner
Central Tax Audit,
Ahmedabad.

F.NO, V2/235/BVR/2017 23.02.2018.

To,

M/s. Vrindavan Plaza Pyt itd.,
Piot Mo. 34, Dharam Palace.
Chitranjan Chowk, Vidhyanagar,
Bhavnagar.

Copy to:

1. The Chief Commissioner, CGST, Ahmedabad.

2. The Commissioner, CGST, Bhavnagar.

3. The Assistant Commissioner, CGST, (AE) Bhavnagar.

4 3. The Assistant Commissioner, CGST, Division-Bhavnagar.
5. The Superintendent, CGST. Range- Bhavnagar.

&. Guard file.
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BRIEF FACT OF THE CASE;

M/s. Vindavan Ploza Pt Ltd. Plot No.34.Dharam Palace, Chitranjan
Chowk, Vidyonagoar, Bhavnagar hereinafter refered to os 'the appellont’) has
fled the appeol on 07062017 against Order-in-Original No.
122/AC /stax/DIV/2016-17 doted 20.01.2017|herecfler refered to as “the
impugned order”|passed by the Assistant Commissioner{AE], Central Excise HQ),
Bhavnagar|hereinafter refered to as 'the adjudicating authority’).

2. The facts of the case are thot the appellont ore holding service tax
registrafion MNo. AABCV3P71BSTOOV dated 13.02.2315 under the category
“Mandeep Keper" service” which was changed under "Renling of Immovable
property Service” on 21.12.212 ond further under “Other than Negafive List', The
appeliont in pursuance 1o guideline vide Boaf's Circular No. 145/18/2012-5T
dated 20.11.2012 turther omended the service lax category under “Renting of
Immovable property Service” on 19.02.2013. On inguiry with reference to said
change, the appeliont provided copy of "Management Agreement” dated
19.04.2007 made betweean them and M/s. Wockhardt Hospitals Pyt Lid, Mumbai
(hereinafter referred fo as'WHL'). It revealed from soid ogreement thal:
properly situated at Plot No. 113%.near Meghani Circle, Bhavnagar owned by
the appellont was given on rent to the WHL, that appellont intended o provide
health services. agreed for running, cperaling ond manoging the hospital in the
said property, that appellont was entitled to receive 8% value of net sale of the
nospital, that WHL" shall be responsible for runming, operating and managing the
hospital and to comply with required law/ocblain necessory permissions etc, and
the appellant shall anly be responsible for matters perfaining to hospital land,
building. property and equipments if any owned by them, Since the oppellant
amended the service lox registration on 21.12.2012. from “"Mandeep keper” fo
"Rentfing of Immovable property” service, it revealed that the appellant was
engaged in providing taxable services foling under category "Renting of
Immovable property Service™ as defined under erstwhile Section 65(90a) ond
assessed fo taxable under Section 43 |105)( zzz2] of the Finance Act 1994 which
was from 01.07.2012 covered under Seclion 458 [44) and leviable to tax under
Section 446 reod with 44D of the Finonce Act 1994, Thereiore, a show cause
notice dated 11.10.2013 demanding service Iﬂ? Rs.37.51.989/- on the amouni of
consideration Rs, 3,48.76,112/- received from 'WHL' during the penod 2008-0% to
2012-13 |upto 30.04.2012) was issued 1o the appellant which wos decided by the
adjudicating authority under the impugned order confirming soid demand
aclongwith interest & imposing penalty holding it faxable under "Renting of
Iimmovable property” service.

3. Aggrieved, fthe appellonts filed fihis oppeal confesting inleralia the
following;

~» Order has been passed without verifying the factual peosition, no
evidence produced on record o prove the allegations roised by
the department.

» Demand %wirhau’r understanding business of the oppellant
and also overlooking submission made by the appellant.

~ Finding in the order not given on the issue ie. 1. Under ogreement
the appellant giving away right to manoge or operate the hospital
premise, 2. Transachion does not amount o “Renting of Immovable

=
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property” service, 3. The appellant enfifled for cum fax duty benefit
os per the judgment in case of Cyril Lasardo (Dead| V/s Juliona
Maria Lasardo 2004(7) $5C 431,

The order has failed in the right to reason which s indispensable part
of soid judicial system- which has not been followed. Similar view
expressed in judgment in cose of tate of West Bengal v, Atul
Krishna Shaw 1991 Suppll) S3C 414 & Addifional Commissioner,
Commercial Tax Deparimerd Vs. Shukla & Brothers 2010(254) ELT
4{5C).

The appellants have enlered agreement with WHL for giving away
nght o manoge or cperate the hospital premises since the same is
not a specified category under Finance Act, 1994, The appellant
cannot be made iable to pay service tax on the same.

The company has one of its object under MoA for providing
medical service, Since they are not technically competent to start
and run hespital. they entered info Manogement Agreement dated
18.04.2007 with WHL as per which they were enfitied to received
ogreed percentage of net sale as consideration.

The agreement is purely for right 1o conduct, run and operate the
hospital and there is no service element.

Right to conduct, run and operate the hospital is not in the nature of
hinng of persons for rendering any service,

As per the judgment in case of C.K.P Mandal vs CCE, Mumbai IV
2004(4] 5.T.R 183(Bom.) there can be no levy of service fax on grant
of monopoly rghts.

Pror fo negative list regime, there was no such category which can
absorb such arangements of providing right o operate the hospital
business under Finance Act, 1994,

Jervice category disclosed in service tax returns canno! be
considered os occeplance of provision of service under that
category.

The service provided by the appellant are providing right to operate
hospital business and taxability should be daiﬁrming accordingly.

As per agreement the contract cleardy mention right fo manage or
operate the hospital premise only, Prior to 2012 no service tax were
poid as there was no such category under the Finance Act, 1994
which can absoro such arangements. However post negative list,
the appellant was required 1o poy service tax on consideration
received in view of enfiing WHL right to operate. Hence,
convenience of registration and tax payment, they sought shelter of
service tax calegory Renting of immovable property and hence in
Nov, 2012 they changed it from “Mandap keeper Service" to
"Renting of immovable property service”.

Mere discloser shall not be construed os having accepted the
provision of service under that category. For the said view they
sighted following judgments: L
1. Dunlop India Ltd., 1983 (13] ELT 1564{5C).

2. Bosch Chasis System India Ltd. 2008(232) E.L.T. 622 (Tri.-LB).

3. Mico Ltd. 2001 {136) E.L.T, 649(Tri - Bang.)

4, Dodsal Pvt, Ltd 2006 (193] ELT, 518{Tri.- Mumbai.)

-
\
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Finding of the odjudicating outhorty thot appeliont hove

resolved the dispute regarding nature of service is not sustainable

i1 law.

The ociual usage of the property is for providing health care

services and not in furtherance of commerce or business. Health

care services are specifically exempt from the payment of

service tax. The department cannot levy service tax on health

care services indireclly by getting the same covered under

*Renting of immovaoble property™.

The property is specifically let out for use of health care service
and not for business or commerce purpose.

Plain reading of the statutory definition of tax entry Section 65
[#0a] for Renfing of immovable property, Section 65(105)(zzzz)-

will make it clear that property should be put to use of business or
commerce and in the absence of such usage, the property, can
not put to service tax liability. There is no doubt that WHL it using
said property for providing health care services which s
exempted from service lax by way of nofification 30/2011-5T
dated 25.11.2011.

Department is indirectly trying to tax medical service by bringing

them under Renling of immovable property service.

Without prejudice, the department haos failled to appreciate that

the transaction does not amount to Renfing of immovable
property service,

The intention of the ogreement is to avail of the professional

experlise and competency and experience in running ond
management of hospital by WHL.

Provisions of Section 65 (%0a) which applied to renting of
immaovable property service can be invoke/appiied only when

primary/dominant infension of the parties is to give on rent, lease

efc.

The transaction is entered info for giving oway the right to

manage or control of the hospital premises and premises hove

nowhere been rented or lease o WHL. Agreement nowhere Says

that rent is paid.

Without prejudice to the obove submission the arangement

between the appellants and WHL is one of revenue shanng ond

not one of provision of any service.

As per CESTAT decision in case of Nirulas Comer House Pvt. Lid

Vs, CCE 2009(14) STR 131(T). the ossessee was not licble to service

tax under management consultant service.

Quantificotion of the demand is incomect fo the extent ity covers
the advance amount of refund to WHL,

Advance payment of Rs1.02.50000/- has been refunded by

cheque to WHL.

Amount received shouid be faken as cum duty price, They relied

on tollowing judgment:

1. 3l Chakra Tyres 1999{108) ELT 341,

2. CCE vs. Maruti Udyag Limited 2002{4%) RLT 1{5C),

3, CCE &C, Palna Vs. Advantoge Media Consultant (Z008(10)

S.T.R. 449(Tri.-Kal).
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» The issue involved in the present case is purely interpretational in
nature. Hence, the extended pernod connot be invoked. They
refied on following judgment:

1. Continental Foundation /s, CCE 2007{214) ELT 177{5C).
2. Padmini Products 1989 (43] ELT 195(5C},
3, Steel Cast Limited {2007 14 5TR 129,

» The finding of the adjudicating autherty that nonpayment of
service tax came to knowledge of the department only during
course of inquiry is incomrect,

» Burden is on the deparfment to substantiate that there is intent on
part of the oppellont fo evade payment of duty. No such
gocuments bought on records by the department.

~ No penally imposable on the oppelant in the facts and
circumstances of the presen! case under section 77 & 78 of the
Finance Act, 1994,

»  The question involve in the present case is purely of interpretation
of law, Therefore po penalty cannol be imposed under Section
80 of the Act.

»  Penalty under Section 77 is not sustainable if ossessee were under
bonafied beliet that they were not liable to service fax, They
relied on Tribunal judgment in case of Flyingman Air Courier (P
Ltd. Vs. CCE Jaipur 2004{170) E.LT. 417(T}.

~  Penally under Section 76, 77 & 78 of the Finance Act, 1994 is not
mandatory in view of Section 80 as held in the following caose of
Hon'ble Bombay High Court cases: 1. Vinay Bele & Associates
2008(?) STR 350(Bom.), 2. Ashish Patil 2008({10) 5TR B{Bom.|.

» It was requested to allow the appeal and quash and set aside
the impugned order.

4. PERSONAL HEARING:

Personal hearing was given to the appelionty on 16.02. M8 wherein Ms,
Madhu Jain, odvocale oppeared on behalf of the appellan!. She reiterated the
grounds of appeal and relied upon the decision of CESTAT in the case of
Mormugao Port Trust Vs. Commissioner of Customs, Central Excise & Service Tax,
Goain their favor,

5. DISCUSSION AND FINDINGS:

| have carefully gone through the record of the case, appeal
memarandum, submissions made by the appellant during personal hearing. The
lssue to be decided in present appeal s whether the consideration received is
chargeable to service tax and whether the same is covered under the puUrview
of service fax category “Renting of Immovable property” service. In order 1o
apprehend the activities underfoken by the appellant for which consideration
has been received, it would be essential to sum up the terms of the agreement
[i.e, Management Agreement| dated 19.04.2007 made befween the appellant
and M/s. Wockhardt Hospitals Pyl Lid, Mumbai. As per the terms of said
agreement appellant has oppointed WHL to establish, run. manage, operate
hospital in the name & style of ‘Wockhardt Hospital” in said premises which is
owned by the appellant;, that WHL shall do ail necessory acts deeds and things
for the purpose of appointment of doctors, nurses enter into other contractual



agreements, comply with required Ilaw and obfain  necessary
permissions,consents licenses.approval from government and other authorifies:
that the appellant shail only be responsible for any matier periaining fo hospital
land, building property. thal the appeliant has no right title and interest in the
said hospital bullding and land; that as o consideration, the appellant is entitied
to receive revenue caolculoted at 8% of the net sale etc.,

&. It would be appropriote to peruse the siatutory provisions related to
‘Renting of Immovaoble property’ service. As per erstwhile sub-section (90a) of
Section &5 of the Ainance Act 1994,

renbing of mmovalie propemys includis reating. lenting. leasing, lcensing or other similar
arrnoetreniy o oy pinde peoperty for ise i thie Corse o furtheirance OF Mastiess if Comimeres

it el il (s TR s

li Feitiiag of gisesabbe poopery b o reliesds Bsids o oo pelastinids bindy, or

renting al immaovable propeny by an edocatbonal body, imparting skill or knowledee or lessons
ok any saabsgeet of el sther (han o Cimirmerctd] trwinane o eooielbnge et

. , .
! LWL LRI AP TR TRE T |-'_- iy |||1. |!'IJ|='|I"~J|."|-I|"1I||"- clise. “lior [T I||1|1: o of lufherance ol s s o
coimmeree ineludes wse ol immovable property as factories, office binldings, warehouses, theatnes,

widnbition halls and multiple-pse buildiogs. |

LEsptmatenr 2 bor the removal of doubis, it is hereby declared that for the purpiscs of this clause
Crenbing ol immaovable property  ineludes allowing or perminting the use of space in an immovihle
property. imespective of the transter of possession or control of the suid immovahle propenty: |

e e ersdwhile el dares) o sub-sevihon 103 of Secthon 65 of Finance Act 1944 axahle wemice

s Sy e oy iled]

v imy person, by any ollier person, by renting of immaovable propeny oF ans Sther service in
r bt

0 sudh rentme. For ke e course of o for furtherance of, bisiness oF commere

Lapilestseirions | —For the purpeses of this sub-clause, “immovable propérs
(PR TN [R5

L building and part of'a building. and the Eind appurtenant thereis:

L land incidental to the vse of such building or pat o a building;

L thee comimon of shared arcas and facilities relating thereto; and

A cdtse o bullding located in o complex o an industrial estate. all common arcis

i ; ;
N Lasthties relanng thereto, within such complex or estale,
1% s il
I i
T laml sithels wsed For agriculiure, sguacilore, fammine, loresiry, wnimal s

AL (L Pstg
P vacant fnnd. whethet oF mol having facilivies Clearly ingldental w the wse of sugh vacant land:
I i e Toir educatanal. spUrTa. Clteus, enterainment Parking urprses, il
"-1-|-||-'-__. med solehy for pesidestial [Urpisics O i |1.1:|-.|||'|_'- a=eddl e thie [T e
W aswommodition, incloding bocls, fostels: Poirding hodses, halidas aecominnodidiom e

camymng faciities,

From the plagin reading of the above phrases one can understood that
Renting of Immovable property includes renfing, letting, legsing, licensing or
other arangements of immovable property. In this regard, definifion of ‘lease’
as per section 105 of the Transfer of Property Act stipulates that “A lease of
immovabie property is a fransfer of a right to enjoy such property, made for o cerfoin
time, express or implied or in perpetuity, in consideration of a pnce paid or promisad, or
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of meney, o share of crops, service of any other things of value, fo be rendered
periodicaly or on specified accasions to the transferor by the fransferee , whao accepts
the franster on such femms”, Altogether reading of the above provisions makes if
clear thot the property i.e. land/building owned Dy the appellant is nothing but
transter of rights to enjoy the use of the property for certain period of times (here
it is for 30 years) against consideration in the torm of money/share of revenue
etc. The soid agreement incorporaies oll the cbove ingredients, As such the
agreement is nothing bul a lease agreement of immovable property ond also
able 1o be considered as ‘similar other arangements’ Qs used in the obove

provisions,

7. The exclusion items under said definiion applies to religious body.
educational body only. As like educafional body or religious body, health care
item is not covered under exclusion category specified in the definition which
chows that it was never the intentfion of the gavernment not fo tax the income
earned from the use of land/building where acfivities related to health care are
performed. In order not to keep out of lax net any activities which were used in
its support, the health care services by a clinical establishment/an cuthorized
medical practitioner only were included under the exemption nofification no.
25/7012-51 dated 20.06.2012. Further, the explanation clause 2 of said provision
also clarifies that use of immovable property without transfer of possession or
cantial & covered under ‘Renting of Immovable property’ service. Explanation -
I of definition provided in ernitwhile Section 65{103](zzzz) also clarfies that
building and part of a bullding and the land oppurtenant thereto are included
in ‘Renting of Immovable Property’ services.

Above provisions makes it cleor that use of building for whatever purpose
or arangements on receipt of consideration are covered under 'Renfing of
imirmovable Property' service unless it falls in the exclusion list mentioned therein,
Once the fact of use of immavable property on receipt of specific consideration
has been established, the nalure of arangements in whatever nome [i.e. rent,
revenue share elc.) does not matter and connot alfer its taxability.

8. The contention of the appellant that actual use of the property is for
providing health care services which are specifically exempted from semvice tax
_ does not holds good for the reasons that health care services provided by WHL
la their clients are not the subject matter of the dispute. Any consideration
received by M/s. WHL from their clients has not been attermpted to be taxed in
the present proceedings nor it can be. By taking shelter of said exemplion which
s provided fo health care services under nofificotion no. 25/2012-51 doted
90.06.2012, the appellant cannot escape from their statutory liability which has
arisen on account of eaming from allowing use of immovable property cwned
by them, Further, the plea of the oppeliont tha! prior to negative list regime,
there was no such category which can cbsorb such amangement of providing
right to operate the hospitol business — has olse no leg to stand in the
bockground where arangements between both the paorfies gre made only
because of the availobility/existence of immovable property in the hands of the
cppellant, Whatever consideration in monitory form has been agreed for, the
same is for enjoying the use of property for specific tenure. Though it is not
recovered in the name of ‘rent', the same cannot escape ifs laxability, The
appeliant haos relied upon mainly on the judgment in case of M/s. Mormugaao
Part Trust vfs Commissioner of Custom, Cenfral Excise & Service Tax, Goa in
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support of their claim. | find that the fact of the oresent case is different in as
much as in said case port services were [ointly rendered for earning profit, both
the parties were jointly controling the operafions of carge handling berths,
relation between both the parties were of co-venture, omount received was
under the nomenclature of royalty etc., Therefore, the ratio of said case which
hos orose oul of different facts, cannot be made applicable to the presen
case,

9. With reference to quanfification of the demond the appeliont have
made a plea that the some is incomect fo the extent it has covered
Rs.1,02,50,000/- which has been refunded fo WHL and the demand should be on
cum duty price. However, in absence of any documentary evidence to support
fhewr clgim, the same cannot be considered.

10.  Further, the Finance Bill 2010 has made an omendment with refrospective
effect from 01.06.2007 in the definition of toxable service ‘Renting of Immovable
Property” to provide explicitty that the achvity of ‘renfing' itself is o taxable
service. Constifutional volidity of levy of service fax has also been upheid by
various courts. In view of the above | find that the service provided by the
appellant 1o WHL falls within the ambit of taxable service os defined under sub-
sechion 5(90a) read with clause (zzzz)of sub section 105 of the Finance Act 1994
and corectly classifiable under ‘Renting of Immovable Properly' service and
liable fo service tax on consideration received by them.

1. 5o far os invecation of extended period of demaond is concerned, | find
that the fact that the appellant had not taken into account the correct toxable
value for the purpose of payment of service tax as opplicable to them. It
revealed only during the verification of recards of the oppellant carried out by
the department. This act of deliberate defiance of law has 1o be repnmanded. |,
therefore find that extended period has been correctly invoked for demand of
service tax. The case laws cited by the appellant are not relevant in the instant
cose os they had failed to fulfil their legal obligation by assessing the true
taxable value and discharging the service tax fiability on the same.

The Hon'ble Supreme Court in the case of Commissionear of C, Ex.,
Aurangabad Versus Bajoj Auto Lid - 2010 (240) ELT. 17 (5.C.) = has held:

"lZ. Section 11A of the Act empowers the central excise officer to
initiate proceedings where duty has not been levied or short levied within
six months from the relevant date. But the proviso fo Section 1AL,
proviges an extended period of limitation provided the duty is not levied
or paid or which hos been shortlevied or shorf-paid or emonecusly
refunded, if there s froud. collusion or any wilful mis-stafement or
suppression of facts, or confravention of aniy of the provisions of this Act or
of the rules mode thereunder with intent to evade payment of duty. The
extended period so provided is of five years instead of six months. Since
the proviso exfends the period of limitation from six manths fo five years, it
needs fo be construed stricty, iniicl burden is on the

ove | the situgtion visuglized the viso exish But the burden
shifts on the assessee once the department is able to produce material to
show thot th ellant is guil f those situations visualized in the

Section,"
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in this case also | find that the department has been able to bring on
record that the appellant had failed to pay service tax. The appellant failed to
offer any plausible explanation except fo cite some judgments, which os
discussed supra | have found fo be distinguishable in the facts of the preseni
case, Therefore, | find that the extended period for demand of service tox not
paid, is rightly invoked in this case. | olso find that by acting in the manner as
above, the soid appellant have rendered themselves lioble for penal action
under dection 78 of the Finance Act.

12.  Inview of the obove finding, | do not find infirmity in the arder of the lower
authority. Accordingly | passed the following order,

ORDER

Ireject the appeal and uphold the impugned order. 3
[
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