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Passed by Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
(Auditl, Ahmedabad.

3rfr"E-ddT ssqr ra.trrf{ar6 (A.(rm) .ar.i+-aorb/ro ?o?re.t €Fr ce +3:i'fu-s yriqr s .

. r €,frdis' .&.(rg-?orb/oen ,* :r+srur di r.rLi.* gtsr d(ilar{ ffiq a-€d (rd tdr qr{

F@T cfrfir)& qrr tsqulr6q qr( +t F*ra sfuR-qa , le6r ic,BUTq *,frq g.qrq T6 3rftfA ,

fi narid r$ 6t o.rqrrr rr$ 3rfrt t e;ili * snhr crft-d 6.ri + rleq $ sr$-e crftErtr t s.q

d Rq-+-d l+-qr arqr t.

In pursuance to Board's Notification No. 26l2Ol7 C.Flx.(NT) dated 17.10.217 read
rr.ith Board's Order No. 051201,7 S'l dated 16.11.2017, Shri Suresh Nandanuar,
Commissioner ,Cr:ntral (ioor,ls and Sen,ice Ta-r (Audit), Al'rmerlabad has been appointe.l as
Appellate Allthorit-\, for the purposc of passing orders in respect of appcals filed under
Section 35 o[ Central Excise Act, 194.] and Section 85 of the Finance Act, 1994.

3rT 
^{rTrd/ 

sgfrd }Ir.{f,di JqqFd/ +rdErr6 }rrc+a. ffirq Jcqr( era.6/ t-dr+-{ {Td6tc / arqrrru
/ aFfrtlfrt rqrd:c{a'fu-d arfi'qa .Hrlsr t nffia: i
Arising oui of above mentilned OIO "issued tt). Ad(lirionai/Join t/ Depllt\ / Assistant
Commissioner, Central Excise / Senice Tax, Rajkot i Jamnagar / Gandhidham :

fffi-f+at & qffi 6r qftl (rE qET /Narnc & Addrcss of the Appellants & Responde,rr :-

M/s Vrindavan Plaza P. Ltd., Plot No. 36, Dharam Palace, Chitranjan Chowk,
Vidhyanagar Bhavnagar,

ts 3rear(3{+fl t 6qfud 6t$ eqBd faa.aRfua crffi I nfuaqur } $aqr
3ififr Er{{ qi{ €"rdr tt/
Anr nerson apctievcti l)\ lhis urder-in ApPeal mar liie an appeal to the appropriate authorilr
in the follorr ifrE rtav.

Star ?iG ,#fl-q r.qrq 116 \rd

YfufriE .lq4-l E tntr'.lsg fi
B'afrEa;i-rr6 Sr rr srff t rl

n'dr6{ gfr&q ;qrsTE-spr * cG' s$fr. *afrq 'J.qrd qt6
ria-Jra r'+ Fdad 3rft]ft{-q, 1994 Er r.,.T{r 86 t 31,+itd

Appeal to Customs, Excise & Scrvice'l'ax Appellate l'ribunai uncler Section 35B o1 CEA, 1944
/ Under Section 86 of the Financc Act, 199-1-an appcal lies to:

afi-+tot f"qrra € c+<Hra gsff Hrrkl dlar erc{F, *;fiq 3cr-a qrm (rd $416{ 3Jffi-q
;qIqTB'6{ur ff fda).s ffd. a-Fc cdr6 d 2. irr{ t grs ilS EEA. +) fr "urd urf5v u
Th,e slecial b_ench of customs. Ex.ise &- Str-rire tax Appellate 1'ribunal of weit Eibck No. 2,
R.K. Puram, Neu, Delhi in all matters relating to classificatjon and valuation.

3q{tf,d qffird t(a, fr d?nq rr-(, 3r{rd }. :ronar a}s ssfr x$=& HIFT ?tE-. }drq :.qre ?16 t'd
+dr+-{ $ffi{ ;elqTft'sroT ^tk) Er qft'dq et{-q frfu+r, , (ffirq" oo, raam srad" 3rsr-di
3r67IdrEE 3/."?a *i 6I drfr EG(' t/

To the wesr reeional hench ol ( uslorns. Lxr.ise &, sen ice Tajx App.llare Trilrunal l( ;srAT) at.
I]_lq-o...8]lr[mali,Pha*an. Asanra A[mFda6i,i.iab-otb in iise of ,rpprars (,iher rhan asmenlroned rn para llal abo\c
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(iii)

(Bl

Jq=Sq;qTqrftrmlq S rot -ufi-a qrdd Fri # fu, Hrq Jiqrd qr".F (xff,) fr{qrr&, 2001,
fr h+q o t 3flJrd FtrTR-d F+t' a-i -qqr 

r,,\-r +t ER cfrdi A q$ BrqT anr orifiv I 
'dA 

t
s''q t 6-q ('-6 cR fi HRr, r51 Jigrd qt6 fit airr ,.qls fir qtrr jit{ drlrrfi 4r[ ;pfar, rw s

ars qr sgt 6q, 5 atg {qt' qt 50 *ro w<' dE; fler crr 50 drs sq(r t lrft6- t d rqsr:
1,000/- Fqi, 5,000/- r;.rt 3{2r.n 10,000/- rc-} 6T Gftrlftd drrr ?16 *I cfr Ed.rd +tr Fti'ka
ql6 mr arrnra, +r.ifu-a strdrq ;q'rqriir+pr Sr ensr S {6rdq. {BFeT{ S ara t fr;S efr

i4kifrdfi #{ + d-6 ram arft tsrB? d+ gFFc fdRI F*-qr srdl aftt t cdfra grrc 6l slrrdrd.

*o ffr ss rnuT d fdr qlfdt, .rfl €-dfud lfr&g ;arqrfu+lq Sr rnrqr Rra t t erra'vr*r
(ra 3fft) t ftq 3nilr-q, + srpr 500/- squ sr Aqlfrd qr(q srT 6adr ilrn l/

The aooeal ro lhe Annr-llate Trilrunal shall be filerl irr qtradrtrplicale rn [orm EA-3 / as
rrrescritred unrler Ruli:'(r ol Central Excisc tAnoeall Rtrles. 2001 and shall he accomoanied
hsainst one uhiclr ar least should be arr:orhbanied llr ir l'ee of Rs. 1.000/ Rs.50001 .

R"s 10.O00/ uhcrc amounr o[ dutr demli rd i inieresr / r;enalrr rrefurrd is uDto 5 Lac.. 5 Lac to
50 l-ac anh abole 50 Lac rcsucclireh irr tlre lbrm of crossctl bitrrk dralt in favour of Asst.
Repistrar of branch ol anr nominiitr'd-nublit se, tr-,r bank of the place u here lhe bench of ant
no"minated oublic set ror l,rank o[ thc Lrlacc rr herc the bench 'ol the Tribuna] is sit uated.
Application hade for Rranl ol stat shall l). a, r ompanierl l^ a fce o[ Rs. 500/-.
sqidE ;qrqlftfm{oT + saffi yqra, m.a jrEn-dqq, 1q94 fiI trRr 86(1i fr 3flJrd €-dr6{
Era-d'rfr, 1994, + G-{rn 9(1) t rga Frtfft-a qq;r s.'r.-sd'qR cfui fr 6r ar sinfr qti 3Ht
€Fr Bs vrilr * Bcc afid 6I q* d, :rg6l cF orer * rdrm 6t (lf,n't q-6 cfr ralF-d
6)-.fi sTE\r) 3lt{ t{a't r*r d .rff 116 cfr * srer, roi Q=drm{ fr aia ,;qro 6t qia Jlt{ 6rnqr
arqr Y4t4r, dq(r 5 drtl qT fg$ 6+r, 5 drSI 5qq sI 50 aR{ {qq irfi :rerer 50 drsl 5c(r t
nfuo'$ 6 iFnar: 1,000/- tq-t, 5,000t tEr$ 3rrdr 10,000/ rqt or ffitrifua w{r ?f6 6r cfr
{ilrd stt Fnffta sl6 6r wkn;r, sdfud 3ifieq ;qrqrfu-fllT 6r srgr t e-oq+'tBeen *
erff $ ffiI efr €TEffirm e-rd * fi6 rarr -+rt t€Tf'6d d-m gFFc (dr{r G,qr srar qGrr t {difu-d
gFrc 6r er4?rEr. d'+ frr rg ?rrer C 61-dl .rltdq 3-6r stie-a vit-Aq ;qrqrfu-6{q 6t snsr F?rd t r

erra yrdqr (Fe ifrf{) * filq 3rlida-q{ * srer soot- dcq 6r ftq1kd ?1F6 rlr +-rar d4T t/

The anoeal undcr sub section lIt of Section 8r) ol thc l'-inance Act. 1994. to the Appellate
Tribunil Shall be filed in truadiublicltc ir Form S.T.5 as nrescribed under Rule 9lll ol'the
Senice Tax Rulcs- 199'1. ahtl Shell br accomuanietl br ir cbor of the order aopealed hgainst
lone of which shah bc t:crt ifictl coD\ I an(l shoLrkl be .tccomdanied trv a fees'of Rs. IO00/-
ithere the amourrt ol sen rce lax &'interest detn;rnderl & nenaltr ler ied of Rs. 5 Lakhs or less,
Rs.5O00/ rvhere the amoLlrrt ol senice L,u.r & irrlerest iiemarirled & oenaltr levied is more
tlran live lakhs l.rut rrol exr-eedirrs Rs. ljrll\ l.akhs. Rs. 10.000/- rrhere lhe ainount of service
tax & iltreresl demandcd fo pcn5lrr lerit.il is more lhan fifl\ Lakhs rupees, in the form o[
crossed bank rlra[t in li:rurrr oI rh(. nssisrant Rccislrar o[ ]hc lrcnch of nominated Public
Sector Bank of the pla, c rrhere thc ht'nclr ol lliStrnal is sruliiled. 7 Application made for
granl o[ star shall lx' irr'com patt ird lx a [, e of Rs.50o/

(') E d $frEqq, r9e4 fiT trrrr 86 SI jq-tlrrrTi (2) t.d (2A) fi 3tf,Jrd cJ Er qfr Jq'd, tfl+.{
f;irqqErdr, 1994, + ffi{r{ 9(2) t'd 9(2A) t .rta fttfft-a q.rd s.r.-7 d & ar sialt qs ls& {Pr

sncra, i,-f,rq 3?qr( ar."F 3Erdr 3fl.qfid (3{qlil), }dq riqK sris (dl{r crfuf, Jtt3t 6r cfAqi

r#, +t (r;rA t a6'qfr. qgtfr-d'6f-A Erfu r $1r i{rzrqir (Erlr sdrq6 }n.{rrd 3dPrdr 5qrcrrfl.

adq rcqr arc+/ *-drn{. 6i 3rfiSrq;qrqrfuflvr 6l v#-d 4s a{a +r #r d dr} srad ff
qR efr qrr d Tid.rn E;rfi 6tfr r i
'l'he appeal under sub section {2) and {2A) oI the section 86 the Finance Act 1994, shall be
llled iir-For ST.7 as prescribecl uitder Ruk'9 12) & !)(2Al oI the Stn'k'e Tax Rules, 1994 and
shall be irccompanied h\ ir |oD\ ol orrler ol Comrnissroner ( enlral Excise or Commissioner.
Cenrral Exrise lApp,.alsl tone,il'rrhir h slrall be a certilied col\l;rnd copr o[the order. passed^

l)\ rhe ( ontmissloner auth,rrizinp, lhc Assistarrt Commissiont r or Deputr Commissioner of

Central Excise/ Sen'it:e Ta-r to file-1he appeal ltcfort: the Appellatc Tribuhal.

(i1) *afrq r.r{rd ?l@ \rd fdFfl nffiq cTfu+{Er (d-eo t qft JIfui t atrd C Adq
r.qld'er6 -nfuG'-+q 19+'4 6I qRT 35qF + rd?td, fr 6I ffiq:rfuF-q-q' 1994 ffr qrr 83 +

sEdE 
"€"rfl' +i m ar{ fi ,€ t. {s illsr fi cft' 3{frdrq crfuflnT fr 3fid F{d FFrq tiqrd

?l-ffi/tEr 6{ qrrT fi lo'hem (10%), sq anr ra qatar ffid t. ar qa1ar, oq +-dfr sstfrr

#crQ-a t. +T BT?T.rFr Giqr irt,. d?d f6 5H trr$ s -fu-d $r'l 16 dri 
"in 

:rsm-d aq nfti s€
+rts {q(r S ffir+ a dr

*ds tacrd ejq trd €-dr6{ + rl rrd -4r4 fr(r rrq als.F'i F-F qna-d H

lit URT 11 fr S:idra .fiq
(ii) ffie rqT 6T ft 4g ili{d {rRI

(iii) ffie rar ftzraradl S F-qH 6 & srdJrd -q {6-a

- dard {6 F+ W trl{r t crdtrH l#rq (ff z) :rfuF+q 2014 + 3na{ fr $ fitm 3fe-4
q'Tffi S sFieT Fd-dRr€frd repm :r$ (rd 3{fifr *t aq a& oHtl

For an auocal to be lilcd before the CFISTAT, under Section 35F o{ the Central Excise Act,
19+4 *hich is irlso rnade annlicalrle lo Senir e'la-'i trnrler Set tiort 8.1 ,r[ tlte Finance Acl. 1994.
an aooeal irsainst this olcler sttall lie hntorc th, 'lriburlirl on palnlrnt oI I0un oI the dul\'
demdriderl rr'"here dulr r)r rltll\ itild ltetlallr ;rre ill (lisptllc' or p''naltr ' uhere pcnallr alone is in
d[aiii;,-ij6;id"it *,. imoririt ol pie-<icpr.rsit pav;rbl'e uoulcl 'Le subjrct to ii ceiling of Rs. l0
Crores,

Un(ler Ccntral Excise antl Scrvice 'l'ax, "Dtttl'Demanded" shall include
amollnt deterrninerl trndet Section 11 D;(i)

(i!)

{r1r)- Plor id
apl)llcatlon ilrt
the Finance (N

arnoLrnt of erroneolls Cenvat Credit taken;
amount ptrl'abl(: rtrdeI Rule (r oI the Cerrv:rt Credit Rules

eti further'ttiat the provisioirs of this Section shali no.t apPl-\ to the stal:
rl appeals perrding bel6re ant appcllate authoril-\' prior to the (:ommencement ol

o.2) Act,201.t.



.,\

(c) gIlE g{:6r< +t Tatrsr 3nifrd :

Revision appli6ation to Government of India:
Ifr $rlsr #I qfrftTur qfu+t ffi.fua frrqdil A-, i,frq r.qra lrm :iftIF-qq. lq94 6r urr
35EE t' c?rff kf,6 t 3rdrra 3ffi{ fffud enrd srmR. q-dfrsrq in+da l+r-{. ft-ad q*mq, {lsF
q:rraT, rit?fr dBd:il-rr f,rc ema, {is( ar?'r, a-$ fccA-irtoo,, 61 mor arai qinvr IA rer ision applicaliqn li( s 1q !he Uttdcr Secrt'tan, 1(, rlre Co\ernment of lndia. Reyision
Applicalion Uhil, 1\4inrstn of I-inance, Depanmcnt oI Revenue. 4th Floor. .leivan n]iri
Building.- Parllamenl Strcet. \e\\ Delhi 110001, under Seclion J5EE ot the CEA 194+ iii
respect ol 1ne lollo$lllq case. Po\cnred b\ lrrsl proliso to sub se( rron (l) of Secrion 358 ibrd:

,,, qft ffrd * Gffi {6flrd fr qrfld fr, .rfl aagra f+-et are +} ffi *rcsri S srsR ,16 t crrr+d"' * el-{a qr Effi itq mrrsre qr ft-t ffi-q+. ersr {16 t E€t }ER 116 crlrr;ra * ahra, qr Effi
TsR T t qr rsRur * qmfi r+rFr{ur t ehTa fufi orr6A qr AS.crsn {d **r" * 1+-Hat qrna drl
ln case,ofanr loss olgoorls. rrhere the loss or-curs in transit lrom a facton.to a rr.arehouse orto anolher lacton or Iront une \\arehouse to another rluring the course 6f processing oi thigoods in a rr-arehousc or irr slorage rrherher in a facton oiin? ir:ari6oirJe 

" - "'

(il) 3{rta + qrf,{ Effi {rsf qr al{ +} fua rr rF qm fi Bfutur t r{r+d 6.t ,rrd q{ srfr rre
i,-fi-q reqrc ?liq t 6'd (ftd-c) S qra-d e", ;rt a+rra t dr6{ F6.fi n"( + qtr +t ffia 61 4S tlt'
ln case of rebale of rlutr. oI excise orr goods exported lo an\ coltnln or territor\ outside lndiaoI on excisable matenA] ,used, in the inirnu[acttrre oi-r6e gooii; ivniin',, ii: 

-ixpoir.a ro'i,ii.ountn or lerriton ourside In(lja.

{iii} qE r.sre. arffi 6r srrr.n;t B! fd-dT :+ra &. or5r. "}qrd ur {cra al sra fura f+qr rrEr tr Iln tase of gbods exforted oulsirle Irrrlia expun to Nepal or Dhutan. \\rlhoul pa\nrent ofilutr.
(iv) gAft5.r.we i s.qrra et6 * eF,?r- + Rr.rt s$ }-fii fs .rfufi-cq re fs-h ERa

Eid'qTat * ild-d Hr;q 6, dt rilt i.t ria=r d jn.zr+a"(3qd) +r{ur{, frrd 3{UAiq.- i;-2).
t998 6r rTRr 109 + .rdm"fr-q-a a 4g dtg:ruqr ffifr q.r eT drE * cTftd B-q fr *,, 

-'
Crcdit o[ anv du1\ al)o-rted to be urilized 1o\\ards pa\menl of excise 4utr on final nro.lrr.tsunder the piovisions o[ this A( r.or rhri nu]iJ made'iriei" iir"aei'iuiir;;d;ii; ;;3i.8 Yri "iil:
h3[1UAs;:.". 

{Appeals) on rrr a[ter. rhe dare appoinred undei Sea. 
-lOE 

oiine Fiii-rii"Ttlci.)r

{\l Jct-+d 3{ra-{d 4I q) cFqi :T{_€EI LA-rt *. Jf #t t;fiq rqrcd er6 (3rq-d) iM.
2001. + fr{q e + jfldtd EAf*"d I rs :natr fi s*qq fi 3 qrr h -fud'6r a,fr 

"C., 
i

3!-{tf,d 3{raqa * gr,r {a yrlc' a Jrfi'd'lGqr St el cft.qi €ira 6t sr* .lrtq,r qrr, A ++;
l1ry:qry1r1 104"4 

q qmr 35-EE * a6a FnrR-a ,f6 & 3cr4rfi * €rE * m- w
TR-6 fi clA Fnrrd 6r arfi urfrv r ,
The above application shall be Inade in duplrcate_irr Forrrr No. EA I as specitied urrder Rule. 9of Cenrral Excise lAppeats) Rules. 2001 rr:irhin .r mbnrns iio,i 1ii"'Aa iE' bii"rif-lTair- li e';;d.;soughl ro be appealed agaihsi is iommuniciieit anri iiialt-n. i",.rriipri iia"u irii coo,." 

"r.hof ttre olo anil'order-lii-Appe,l ii ilroiiid-aIsb 
'ui' 

a"crjhjiruiiiio" ui*i"ldpi',ji'id "d'tilii;il
evidenci ng.palmen I o[ presliibed fer. as prisiri6"a unaE'$eiiio" .fi Ee ;f 'CEi\.'i'04+, ,n-i?i
Ma jor Head of Account.

(vi) ySqDT 3tTida * sr€r ffifud Btrtfta r;a fr 3rqTq?t Sr arfr arf6a r

{6-Fr (rfi arg sq$ t;qpa1 51 il sqd 1000 -/ 6r erJral;r B-qT dft r

The revision arrnliration, sh;,ll ,l_,,. accorlpanie<] "bv ir l'ee of Rs. 200/- \\ lterc lhe amount!nrolved in Rugies One t-ai oi tiss inn nil iildoi'*rrer" t"n" iil,"ui,i'i."tii.i is inore rhan
R u rrees One Lat.

{D) ut gq rrtdrr f' sg {c{ nr}sr} 6r rardrr I dt s?4+. {e yr*r & Rc erffi +i rrrara. sqtrra
arr€ Ei-qr drflr Ef-at f,fr dzg + &d qr'efi #r faET,iA 6r{ S d-d-i #frq qqfuria 3ffi
a-q-rfuff r +i w; :rfra qr i-f,rq nr+rt' 6t tro sr&ca Bqr irdr t r i r"'"""", if the ordercovcrs tariotts nttmlrers.uI order in Original. fee [or each O.l.b. should be'oaid in thea.foresaid manner, nor uirhiranriine ihe facl iti;r ?Ii,ir,".",?idijrit:iiloh'i"o'tii.-c"iiiii'd",i A;ir,!'F,#';3li8lf"'ftlr:ll:'"lJlHt'"1?J,T,tiP',ll"ll:i
excising Rd. I lakh fee of Rs. l00i for.aih. '- --"''

(Ei q-rrr€etft'd -qr{rdq- erG; rrftlG-+q 1975. *. sa -rfr r fi 3r.{{rR F|d snlqr ua crJJra yrler 6r
cfr q{ ftrtR-d 6 s0 sta 6r -{Rmrq ef6 ftB-c "-}' 6t* iifto r'l ''
one coor oI annricarinrr or o.r.o. ad thc r.ase mar be. and trre order rrf the adiudrcaringa.urhorifj shaltbear a couli tce sijmp- ot Rs. li.so'is preicribeci ; n;;.;'s.ii;d;i;- j rn rerms orthe Couit Fee Act,l975, as aminded.'

{F) tI ,f*, trfrq JrcF 6^(rd SErqi{ yffir-q ;qrqjfu+-{nT (mrd Efu) fiq-a-rdift, l9S2 fr dprdqd ]i"q vqrara FrFfrI sl srF4r*d 6{a dr& fr slh et eqra fi+ff-d B-fl srar tr IAtlention is also inr ired to the rules r orering these un6 othet reialed matters contrrined in theCusrorns. Excise and servi,.e Appellaie riuir-nii t"Croc*eaurii i<uie:i: ioli).' " " '""'
(c) lril 3iffiq crffi +t gq'fr ETfuE +-r? t ffiaeqrq-+, fusqa ]lh-ilfi'd-{a- crdrrrat * fA(r,

3rq'mpff fr€{rrtq sgr{d rvri-rv.cbec.gov. in 6t -s q+-A ts I/ 
'.'' -"' ''"

For the elaborate. derailed anrl laresr pror.isions reLting to.filing of.rppcal to the.higherappcllate aulhoritv. rhe appeilanr mar-r.fei io"i"n" bl"'p".im%"iai ii:ij6siii. iiiiiil:r,17 q,,.,,:



F No.V2l23 5/BVR/2017

BRIEF FACT OF THE CASE;

M/s. Vrindovon Plozo Pvt Ltd., Plot No.36,Dhorom Poloce, Chitronjon

Chowk, Vidyonogor, Bhovnogor hereinofler referred to os 'the oppellont') hos

filed the oppeol on 07.06.2017 ogoinst Order-in-Originol No.

122/AClsIox/DlY /2016-17 doted 20.0.l .2017(hereofier referred to os "the

impugned order")possed by the Assistont Commissioner(AE), Centrol Excise,HQ,

Bhovnogor(hereinofter refened to os 'the odjudicoting outhority').

2. The focts of the cose qre thot the oppellont ore holding service lox

registrotion No. AABCV3971BST00l doted 13.02.2015 under the cotegory

"Mondeep Keper" service' which wos chonged under "Renting of lmmovoble

property Service" on 21.12.2012 ond further under "Oiher thon Negotive List'.

The oppellont in pursuonce to guideline vide Boord's Circulor No. 
,l65/16/2012-ST

doled 20.11.2012 further omended the service lox cotegory under "Renting of

lmmovoble properiy Service" on 19.02.2013. On inquiry with reference to soid

chonge, the oppellont provided copy of "Monogement Agreement" doted

19.04.2007 mode between them ond M/s. Wockhordt Hospitols Pvt Ltd, Mumboi

(hereinofter refened to os'WHL'). lt reveoled from soid ogreement thol:

properly situoted qt Plot No. ll39,neor Meghoni Circle, Bhqvnogor owned by

the oppellont wos given on rent to the WHL, thot oppellont intended to provide

heolth services. ogreed for running, operoting ond monoging the hospitol in the

soid property, thot oppellont wos entitled to receive 8% volue of net sole of the

hospitol, thqt WHL' sholl be responsible for running, operoting ond monoging the

hospitol ond to comply with required low/obtoin necessory permissions elc, ond

the oppellont sholl only be responsible for mollers perloining to hospitol lond,

building, property ond equipments if ony owned by them. Since the oppellont

omended the service tox registrotion on 2l .12.2012, from "Mondeep Keper" 1o

"Renting ol lmmovoble property" service, il reveoled thot ihe oppellont wos

engoged in providing toxoble services folling under colegory "Renting of

lmmovoble properly Service" os defined under erstwhile Section 65(90o) ond
qssessed to toxoble under Section 65 (105)( uzzl of the Finonce Act 1?94 which

wos from 01 .07.2012 covered under Section 658 (441 ond levioble to tox under

Section 668 reod with 66D of the Finonce Act 1994. Therefore, o show couse

notice doled 
,l1.10.20,l3 

demonding service tox of Rs.37,51 ,9891- on the omount

of considerotion Rs.3,48,/6,Il2l- received from 'WHL' during the period 2008-09

to 20,l2-,l3 (upio 30.06.2012) wos issued to the oppellont which wos decided by

the odjudicoting outhority under the impugned order confirming soid demond

olongwith interest & imposing penolty holding ii loxoble under "Renting of

lmmovoble property" service.

3. Aggrieved, the oppellonts filed this oppeol contesting interolio the

following:

F Order hos been possed without verifying the foctuol position, no

evidence produced on record io prove the ollegotions roised by

the deportment.

F Demqnd confirmed without understonding business of the oppellont
ond olso overlooking submission mode by the oppellonl.

i'Y ,

I
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> Finding in the order nol given on ihe issue i.e. I' Under ogreement

the oppellont giving owoy righl to monqge or operote the hospitol

premise. 2. Tronsoction does not omount io "Renting of lmmovqble

property" service, 3. The oppellont eniitled for cum tox duty benefit

os per the iudgment in cose of Cyril Losordo (Deqd) V/s Juliqno

Morio Losqrdo 200417lrSSC 431 '

F The order hos foiled in the right to reoson which is indispensoble port

ofsoidjudiciolsystem-whichhosnolbeenfollowed.Similorview
expressed in judgment in cose of Stole of West Bengol v' Atul

KrishnoShowlgg,lsupp(1)sSC4l4&AdditionolCommissioner,
Commerciol Tox Deportment Vs' Shuklo & Broihers 2010(254) ELT

6(SC).

) The oppellonts hove entered ogreement with WHL for giving owoy

right to monoge or operote the hospitol premises since the some is

not o specified cotegory under Finonce Act, 
,l994' 

The oppellonl

connot be mode lioble to poy service tox on the sqme'

! The compony hos one of its object under MoA for providing

medlcol service. Since ihey ore not lechnicolly competeni lo stori

qndrUnhospitol,theyenteredintoMonogementAgreemenldoted

ls.O4.2OOTwithWHLosperwhichtheywereentitledtoreceive
ogreed percentoge of net sole os considerotion'

F The ogreement is purely for right lo conduct, run ond operole ihe

hospitol ond there is no service elemenl.

) Right lo conduct, run ond operote the hospitol is not in the noiure of

hiring of persons for rendering ony service'

P As per the judgment in cose of C.K.P Mondol vs CCE' Mumboi lV

2OO6t4) S.T.R 
.l83(Bom.) 

there con be no levy of service iox on gront

of monoPolY rights.

)Priortonegotivelistregime,therewosnosuchcotegorywhichcon
obsorb such onongements of providing right to operole the hospilol

business under Finonce Act, 1994.

D Service coiegory disclosed in service tox relurns connot be

considered os occeptonce of provision of servlce under thot

cotegory.

) The service provided by ihe oppellont ore providing right to operote

hospitol business ond toxobility should be determined occordingly'

P As per ogreement the controct cleorly mention right to monoge or

operotethehospitolpremiseonly.Priorlo2012noservicetoxwere
poidostherewosnosuchcolegoryundertheFinonceAct'1994

which con obsorb such orrongements' However post negotive list'

the oppellont wos required to poy service iox on considerotion

received in view of enlitling WHL right to operote' Hence'

convenience of registrotion ond tox poyment' they sought sheller of

service tox colegory Renting of lmmovoble property ond hence in

Nov, 2012 they chonged it from "Mondop keeper Service" to

"Renting of immovoble property service"'

) Mere discloser sholl not be construed os hoving occepted the

provision of service under thot cotegory' For the soid view the

sighted following judgments:

l. Dunlop lndio Ltd., 1983 (13) ELT 1566(SC)'

1
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2. Bosch Chosis System lndio Ltd. 2008(232) E.L.T. 622 (Iri.-LB),

3. Mico Ltd.200l (136) E.1.I.549{Tri.- Bong.)

4. DodsolPvi. Ltd 2006 (193) E.l.T.518(Tri.- Mumboi.)

L Finding of the odjudicoting outhority thol oppellonl hove
resolved the dispute regording noture of service is not sustoinoble

in low.

F The octuol usoge of the properly is for providing heolth cqre
services ond not in furtheronce of commerce or business. Heolth

core services ore specificolly exempt from the poyment of

service tox. The deportment connot levy service tox on heolth

core services indirectly by geiiing the some covered under
"Renting of immovoble property".

> The property is specificolly let out for use of heolth core service

ond no1 for business or commerce purpose.

F Ploin reoding of ihe stoiutory definition of tox entry Section 65

(90o) for Renting of immovoble property, Section 65(105)(nn)-

will moke it cleor thot properly should be put to use of business or

commerce ond in the obsence of such usoge, the property, con
not pul to service tox liobility. There is no doubt thot WHL is using

soid property for providing heolth core services which is

exempted from service tox by woy of notificotion 30i20ll-SI
doted 25.1 1.201 l.

F Deporiment is indirectly trying to tox medicol service by bringing
them under Renting of immovoble property service.

! Withoul prejudice, the deportment hos foiled to opprecioie thol
the lrqnsoction does not omount to Renting of immovoble
property service.

D The intention of the ogreemenl is to ovoil of the professionol

expertise ond competency ond experience in running ond
monogement of hospilol by WHL.

F Provisions of Section 65 (90o) which opplied to renting of
immovoble properly service con be invoke/opplied only when
primory/dominont inlension of the porties is to give on rent, leose
etc.

F The tronsoction is entered into for giving owoy the righi to
monoge or control of the hospitol premises ond premises hove
nowhere been rented or leose to WHL. Agreement nowhere soys

thot rent is poid.

) Without prejudice 1o the obove submission the orrongement
between the oppellonts ond WHL is one of revenue shoring ond
not one of provision of ony service.

> As per CESTAT decision in cose of Nirulos Corner House pvf. Ltd
Vs. CCE 2009(14) STR l3t(I). the ossessee wqs not lioble to service
tox under monogemenl consultont service.

F Quontificotion of the demond is incorrect to the extent it covers
the odvonce omount of refund to WHL.

F Advonce poyment of Rs..I,02,50,000/- hos been refunded by
cheque to WHL. -\

1
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F Amount received should be token os cum duty price. They reiied

on following judgment:

I . Sri Chokro Tyres 1999(108) ELT 361 ,

2. CCE vs. Mqruti Udyog Limited 20021491RLT 1 (SC),

3. CCE &C, Potno Vs. Advontoge Medio Consultont (2008(.l0)

S.T.R. 449(Tri.-Kol).

) The issue involved in the present cqse is purely interpretotionol in

noture. Hence, the extended period connot be invoked They

relied on following iudgment:

l. Continentol Foundotion V/s. CCE 2007(216lrELI 177(SC),

2. Pqdmini Products 1989 (43) ELT 195(SC),

3. Steel Cost Limited (2009) l4 SIR 129'

F The finding of the odjudicoting outhority thot nonpoyment of

Service tox come to knowledge of the deportment only during

course of inquiry is inconect.

F Burden is on the deportmenl to subslontiote thot there is intent on

port of the oppellont to evqde poyment of duty' No such

documents bought on records by the deportment.

) No penolty imposoble on the oppellont in the focts ond

circumstonces of the present cose under section 77 & 78 of lhe

Finonce Act, 1994.

) The question involved In the present cose is purely of

interpretotion of low. Therefore, penolty connot be imposed

under Section 80 of the Act.

F Penolty under Section 77 is not sustoinoble if ossessee were under

bonofied belief thqt they were not lioble to service tox' They

relied on Tribunol iudgment in cose of Flyingmon Air Courier (P)

Ltd. Vs. CCE Joipur 200411701E.L.T. 417(T)'

DPenoltyunderSectionT6,TT&TSoftheFinonceAct'l994isnot
mondotoryinviewofSectionS0osheldinthefollowingcoseof

Hon'ble Bomboy High Court coses: |. Vinoy Bele & Associotes

2008(9) STR 350(Bom.),2. Ashish Potil2008(10) STR 8(Bom')'

> lt wos requested to ollow the oppeol ond quosh ond set oside

the imPugned order.

4. PERSONAT HEARING:

Personolheoringwosgiventotheoppellontonl6.02,20lSwhereinMs.
Modhu Join, odvocqte oppeored on beholf of the oppellonl. she reiteroted the

grounds of oppeol ond relied upon the decision of CESTAT in the cose of

Mormugoo Porl Trust Vs. Commissioner of Customs, Centrol Excise & Service Tox'

Goo in their fovor.

5. DISCUSSION AND FINDINGS:

I hove corefully gone through the record of the cose' oppeol

memorondum, submissions mode by the oppelloni during personol heoring. The

issue to be decided in present oppeol is whether the considerotion received is

chorgeobletoservicetqxondwhetherthesomeiscoveredunderthepurview
of service tox cotegory "Renting of lmmovoble property" service. ln order io

opprehendtheoctivitiesundertokenbytheoppellontforwhichconsiderotion

hos been received, it would be essentiol to sum up the terms of the ogreement

4



F.No.\/ 2 I 235 /Bv Rl 2017 .1
cL>

(i.e. Monogement Agreement) doted 19.04.2007 mode between the oppellont

ond M/s. Wockhqrdt Hospitols Pvt Ltd, Mumboi. As per the terms of soid

ogreement, oppellont hos oppointed WHL to estoblish, run, monoge, operote

hospitol in the nome & style of 'Wockhordt Hospitol' in soid premises which is

owned by ihe oppellont;, thot WHL sholl do oll necessory octs deeds ond things

for the purpose of oppointment of doctors, nurses, enter into other conlroctuol

ogreements, comply with required low ond obtoin necessory permissions,

consents, licenses, opprovol from government ond other outhorities; thot the

oppellonl sholl only be responsible for ony motter pertoining to hospitol lond,

building property; thot the oppellont hos no right, title ond interest in the soid

hospitol building ond lond; thol os o considerotion, the oppellont is entiiled to

receive revenue colculoted of 8% of the net sole etc.,

6. lt would be oppropriote to peruse the stotutory provisions reloted to

'Renting of lmmovoble property' service. As per erstwhile sub-section (90o) of

Section 65 of the Finonce Acl 1994.

"rentirrg of itrmovalrlc propert)" includes renting. lctting, leasing. Iiccnsing oi other similar

alrangenrents of imrnorable propcnl lirr usc in the course or furtherance of business or comrnerce

blrt does r'1o1 inclLrde-

(l) renting of imntovable propelty by a religious bodv or to a religious bodv: or

(,r)
renting ol inrmovablc property to an educational body. imparting skill or knowledge or lessons

on any sub.icct or flelcl. othcr than a commercial training or coaching centre.

Lxplanution.ll) Fol thc pulposes of this clause. "lbr use in the coLrrse or fLrrtherance ofbusincss or

cott.tnterce" includes usc ol irnrnovablc prollclty as tirctories. o{}lcc buildings. warehouses. theatres.

erhibition halls and multiple-use buildings.l

fE.rpbnution J.- []or the rentoval of doubts, it is hereby declarcd that ltrr the purposes ol'this clause
'l'cnting of irrnrovable propcrll'' irtcludcs allorving or pcrrnitting the use of spacc in an imnrovable
propert)'" irrespective ol the transttr ol possession or. control of thc said inlnovable property;]

As per erstwhile clause (zzzz) ol sub-section I 05 ol Section 65 ol' [rinance Act 1994 taxable service
means service provideclt

: to any persorr. b1 anv othcr pelson. b1'renting of immorable propefty or any other serrice in
relation to such renting. fbr use in thc coLrrse of or 1'or tirltlrclance ol. business or commerce.

Expluneliotr 1.-Fol thc purposcs of this sub-clausc, "imrnoi,ablc propeft)/'
inc ludes

bLrilding and part of a building. ancl the land applutcnant therel.or

iand incidental to the use o1'such building or parr ofa building;

the comnron or shared areas and lacilities relating thereto: and

in case ol'a building located in a cttmplex or nn industrial estate. all comnton areas

and t'acilities lelating lhereto. rvithin such cornplex or estate,

(0

(i l)

(iii)

(lt')

(a)

(1,)

(c)

but cioes not

inclLrde

vacant land solely uscd lbr agrictrlttrrc. aquaculture. larnring, lbrestry,. anirnal husbapdr.y.
nr rn rng pur?oses:

vacant land. ,uvhether or not having thcilitics clcarly, incidcntal to thc use olsuch vacant land;
Iand used tbr educational" sports, circus, entertaintrcnt and parking purposcs; arrd

building uscd solel-r' tbr rcsidential purposes and builclings
accommodation. inclucling holcls. hostels. hoardinu houses. ho
carnping lhc ilities.

Lrsed for the purposcs ot
liday accornmodalion. tents.

5
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From the ploin reoding of the obove phroses one con understood thot

Renting of lmmovoble property includes renting, leiting, leosinq, licensinq or

other ononoements of immovoble property. ln this regord, definition of 'leose'

os per section 105 of the Tronsfer of Properly Act siipulotes thot "A leose of

immovoble properly is o lronsfer of a righl to enioy such property, mode for o cerloin

fime, express or implied or in perpetuify, in considerolio n of o price poid or promised. or

of money, o shore of crops, service or ony other things of volue. to be rendered

periodicolty or on specified occosions to lhe lronsfero r by lhe tronsferee , who occepts

the tronsfer on such ,erms". Altogether reoding of the obove provisions mgkes il

cleor thot the property i.e. lond/building owned by the oppellont is nothing but

tronsfer of rights to enjoy the use of the property for certoin period of times (here

ii is for 30 yeors) ogoinst considerqtion in the form of money/shore of revenue

etc. Ihe soid ogreement incorporoies oll the obove ingredients. As such the

ogreement is nolhing bui o leose ogreement of immovoble property ond olso

oble to be considered os 'similor other orrongements' os used in the obove

provisions.

7. The exclusion items under soid definition opplies 1o religious body,

educotionol body only. As like educotionol body or religious body, heolth core

item is noi covered under exclusion cotegory specified in the definition which

shows thot it wos never the iniention of ihe government noi to tox the income

eorned from the use of lond/building where octivities reloted to heolth core ore

performed. ln order not to keep out of tox net ony octivities which were used in

its supporl, the heqlth core services by o clinicol estqblishment/on outhorized

medicol proctitioner only were included under the exemption notificoiion no'

2512012-sldoted20.06.20.l2.Further,theexplonotionclouse2ofsqidprovision

olso clorifies thot use of immovoble property without tronsfer of possession or

conirol is covered under 'Renting of lmmovoble property' service. Explonotion -

I of definition provided in erstwhile Section 65(105llzzzl olso clorifies thot

buildlng ond port of o building ond the lond oppurtenont thereto ore included

in 'Renting of lmmovoble Property' services.

Above provisions mokes it cleqr thot use of building for whotever purpose

or orrongements on receipl of considerotion ore covered under 'Renting of

lmmovoble Property' service unless it folls in the exclusion list mentioned therein'

once the foct of use of immovoble properiy on receipt of specific considerotlon

hos been esloblished, the noture of orrongements in whotever nome (i.e. rent,

revenUeshoreetc')doesnotmotterondConnololteritstoxobility.

8'IhecontentionoftheoppellontthotoctuolUseofthepropertyisfor
providingheolthcoreserviceswhichorespecificollyexemptedfromservicetox

- does nol holds good for the reosons thot heolth core services provided by wHL

io their clients ore not the subject motter of the dispute' Any considerotion

received by M/s. WHL from their clients hos noi been ottempted to be ioxed in

the present proceedings nor it con be. By toking sheller of soid exemption which

is provided to heqlth core services under notificotion no.2512012-ST doted

20,06,2ol2,theoppellontconnoiescopefromtheirstotutoryliobilitywhichhos

orisen on occount of eorning from ollowing use of immovoble property owned

by them. Further, the pleo of the oppellont ihot prior to negotive list regime'

there wos no such cotegory which con qbsorb such onongement of providlng

right to operote the hospiiol business - hos olso no leg to stond in the

bockground where onongements between boih the porties ore mode only
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becouse of the ovoilobility/existence of immovoble property in the honds of the
oppellont. Whotever considerotion in monitory form hos been ogreed for, the
sqme is for enjoying the use of property for specific tenure. Though it is not
recovered in the nqme of 'rent', the sqme connot escope its toxobility. The

oppellont hos relied upon moinly on the judgmeni in cose of M/s. Mormugoo
Porl Trust v/s Commissioner of Custom, Cenlrol Excise & Service Tox, Goo in

supporl of their cloim. I find thot the foct of the present cqse is different in os
much os in soid cose port services were joinfly rendered for eorning profil, both
the porties were jointly controlling the operotions of corgo hondling berths,
relotion between both the poriies were of co-venture, omounl received wos
under the nomencloture of royolty etc., Therefore, the roiio of soid cose which
hos qrose oul of different fqcls, cqnnot be mode opplicoble to the present
cose.

9. with reference to quontificotion of the demond the oppellonl hove
mode o pleo thot the some is incorrect to the extenl it hos covered
Rs.I ,02,50,000/- which hos been refunded to wHL ond the demond should be on
cum duty price. However, in obsence of ony documentory evidence to support
their cloim, the some connot be considered.

10. Further, the Finonce Bill 20i0 hos mode on qmendment with retrospective
effect from 01 .06.2007 in the definition of toxoble service 'Reniing of Immovoble
Property' to provide explicifly thot the octivity of 'renting' itself is o toxoble
service. constitutionol volidity of levy of service tox hos olso been upheld by
vorious courts. ln view of the obove I find thot the service provided by the
oppellont to wHL folls within the ombit of toxoble service os defined under sub-
section 65(90o) reod wilh clovse (ztzz)of sub seclion 105 of the Finonce Act 1gg4
ond conectly clossifioble under 'Renting of lmmovoble properiy' service ond
lioble to service tox on consideroiion received by them.

I l. so for os invocotion of exiended period of demond is concerned, I find
thot the focl thot the oppellont hod not token into occounl the correct toxoble
volue for the purpose of poyment of service iox os opplicobre to them. rt

reveoled only during the verificotion of records of the oppellont conied out by
the deportment. This oct of deliberote defionce of low hos to be reprimonded. l,
therefore find thot extended period hos been correcfly invoked for demond of
service tox. The cose lows ciled by ihe oppellont ore not relevont in the instont
cose os they hod foired to furfiil their regol obrigotion by ossessing the true
toxoble volue ond dischorging the service tox liobility on the some.

The Hon'ble Supreme Court in the cose of Commissioner of C. Ex.,
Aurongobod Versus Bojoj Aulo Ltd - 2OtO (2601E.L.T. tZ (S.C.) _ hos held:

"12. section lrA of the Act ernpowers the centrol excise officer fo
iniliole proceedings where duty hos not been levied or short levied within
six monihsfrom the rerevont dqte. Bur the proviso ro section I/A/r/,
provides on exlended period of limitotion provided the duty is noi /evied
or poid or which hos been shori-/evied or short-poid or enoneousry
refunded, if there is froud, co//usion or ony wirfur mis-stotement or
suppression of f ocfs, or confravention of ony of the provisions of fhis Acl or
of the rules mode thereunder with intenr to evode poyment of duty. The
exlended period so provided is of five yeors insteod of sx monfhs. since
the proviso exrends the period of timitotion from sixmonihs tiiii"i"iii

, -=1--
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needs lo be conslrued strictlY. The initiol burden is on the deoortment to

orove thot th siluolion visuolized b the oroviso exisied. Bul the burdene

shifts on lhe ossessee once lhe deoorfment is oble Io oroduce moteriol to

show fhot Ihe oooelIonf is ouil of onv of lhose siluofions visuolized in the

Section. "

ln this cqse olso I find thot the deportment hos been oble to bring on

record thot the oppellont hod foiled to poy service tqx. The oppelloni foiled io

offer ony plousible explonoiion except to ciie some judgments, which os

discussed suprq I hove found to be distinguishoble in the focts of the present

cose. Therefore, I find ihot the extended period for demond of service tox nol

poid, is righily invoked in this cose. I olso find thot by octing in the monner os

obove, the soid oppellont hove rendered themselves lioble for penol oction

under Section 78 of the Finonce Acl'

12. ln view of the obove finding, I do not find infirmiiy in the order of the lower

outhorily. Accordingly I possed the following order.

ORDER

I reject the oppeol ond uphold the impugned order' /-\{\
I

.=_-

-a e.3 r ',
(suresh Nondonwor)

Commissioner

Cenlrol Tox Audit,

Ahmedobod.

F.NO. V2l235/BVR/2017 23.02.2018.

To,

M/s. Vrindovon Plozo Pvt lid.,

Ploi No.36, Dhorom Poloce,

Chikonjon Chowk, VidhYonogor,

Bhovnogor.

Copy io:

l.Ihe Chief Commissloner, CGST, Ahmedobod'

2. The Commissioner, CGST, Bhovnogor'

3. Ihe Assistoni Commissioner, CGST, (AE) Bhovnogor'

4. 3. The Assistont Commissioner, CGST' Division-Bhovnogor'

5. The Superintendent, CGST, Ronge- Bhovnogor'

6. Guord file.

ll
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BRIEF FACT OF THE CASE;

M/s. Vrindovon Plqzo Pvt Ltd., Ploi No.36.Dhorom Poloce, Chitronjon

Chowk, Vidyonogor, Bhovnogor hereinofler referred to os 'the oppellont') hos

filed the oppeol on 07.06.2017 ogoinst Order-in-Originol No.

l22lAClsloxlDlY 12016-17 doted 20.01 .201 7(hereofter referred 10 os "the

impugned order")possed by the Assistonl Commissioner(AE), Centrol Excise,HQ,

Bhovnogor(hereinofter referred to os'1he odjudicoting ouihority').

2. The focts of the cose ore thoi the oppellonl ore holding service tox

regislrotion No. AABCV397lBSI00l doled 13.02.2015 under the cotegory
"Mondeep Keper" service' which wos chonged under "Renting of lmmovoble

property Service" on 2l .12.712 ond furlher under."Other lhon Negotive Lisl'. The

oppellonl in pursuonce to guideline vide Boofls Circulor No. 165/l6l2C)2-SI

doted 20.1 I .2012 further omended ihe service lox cotegory under "Renting of

lmmovoble property Servlce" on 19.02.2013. On inquiry with reference lo soid

chonge, the oppellont provided copy of "Monogemenl Agreemenl" doled
19.04.2007 mode between them ond M/s. Wockhordt Hospitols Pvt Ltd, Mumboi

(hereinofter referred to os'WHL'). lt reveoled from soid ogreemenl thot:

properly situoted qt Plot No. l139,neor Meghoni Circle, Bhovnogor owned by

the oppellont wos given on rent to the WHL, thol oppellont intended lo provide

heolth services, ogreed for running, operoting ond monoging the hospiiol in the

soid property, thot oppellont wos entitled to receive 8% volue of ne1 sole of the

hospiiol, lhol WHL' sholl be responsible for running, operoting ond monoging the

hospitol ond to comply with required low/obtoin necessory permissions etc, ond

the oppellont sholl only be responsible for motters perloining to hospltol lond,

building, property ond equipments if ony owned by them. Since the oppellont

omended the service tox registrolion on 2l .12.2012, from "Mondeep Keper" to

"Renting of lmmovoble property" service, it reveqled thot the oppellont wos

engoged in providing toxoble services folling under cotegory "Renting of

lmmovoble property Service" os defined under erstwhile Section 65(90o) ond

ossessed to toxoble under Section 65 (105) ( zuz) of the Finonce Act 
.1994 

which

wos from 01 .07.2012 covered under Section 658 (44) ond leviqble to tox under

Seciion 668 reod with 66D of the Finonce Act 1994. Therefore, o show couse

nolice doied I 1.10.2013 demonding service lof\Rs.37,51 ,9891- onthe omount of

considerotion Rs.3,48,76, ll2l- received from 'WHL' during the period 2008-09 lo

2012-13 (upto 30.06.2012) wos issued to the oppellonl which wos decidecl by the

odjudicoting oulhorily under lhe impugned order confirming soid demr:nd
olongwith interest & imposing penolty holding it toxoble under "Renling of

lmmovoble property" service.

3. Aggrieved, the oppellonts filed this oppeol contesting interolio the

following:

Order hos been possed wilhout verifying the foctuol position, no

evidence produced on record to prove the ollegotions roised by

the deportm

Demond C without underslonding business of the oppellont
ond olso overlooking submission mode by ihe oppellont.

z Finding irr the order not given on the issue i.e. 1. Under ogreemenl
the oppellont glving owoy righi to monoge or operoie the hospitol
premise. 2. Tronsoction does no1 omount io "Renting of lmmovoble
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property" service, 3. Ihe oppellont entitled for cum lox duly benefit

os per the judgmenl in cose of Cyril Losordo (Deod) V/s Juliono

Morio Losordo 200417}SSC 431 .

> The order hos foiled in lhe righl to reoson which is indispensoble port

of soid judiciol sysiem- which hos not been followed. Similor view

expressed in judgment in cose of Stote of West Bengol v. Atul

Krishno Show l99l Supp(l) SSC 414 & Additionol Commissioner,

Commerciol Tox Deportmenl Vs. Shuklo & Brothers 2010(254) ELT

6(SC).

> The oppellonts hove entered ogreement with WHL for giving owoy

right to monoge or operote the hospilol premises since the some is

not o specified cotegory under Finonce Act, 1994. The oppellont

connol be mode lioble to poy service tox on ihe some.

) The compony hos one of its object under MoA for providing

medicol service. Since lhey ore no1 technicolly competent to stort

ond run hospitol, they entered into Monogement Agreement doted
18.04.2007 with WHL os per which they were entitled 1o received

ogreed percentoge of net sole os considerotion.

> The ogreement is purely for right to conduct, run ond operole the

hospitol ond there is no service element.

> Right lo conducl, run ond operote the hospitol is not in the nolure of
hiring of persons for rendering ony service.

)> As per the judgment in cose of C.K.P Mondol vs CCE, Mumboi lV

2006(4) S.T.R 183(Bom.) there con be no levy of service tox on gronl

of monopoly rights.

> Prior to negotive lisl regime, ihere wos no such cotegory which con
obsorb such orrongements of providing right to operote the hospitol

business under Finonce Ac1, 1994.

) Service colegory disclosed in service tox returns connot be

considered os occepionce of provision of service under thot
cotegory.

i The service provided by the oppellont ore providing right to operote
hospitol business ond toxobilily should be determineloccordingly.

> As per ogreement the coniroci cleorly mention right to monoge or

operote the hospilol premise only. Prior to 2012 no service lox were
poid os there wos no such colegory under the Finonce Ac!, 1994

which con obsorb such orrongements. However posi negotive lisl,

the oppellont wcs required 1o poy service tox on considerotion
received in view of entitling WHL right 1o operote. Hence,

convenience of registrotion ond tox poymenl, they soughl shelter of
service 1ox cotegory Renting of lmmovoble property ond hence in
Nov, 20 12 they chonged it from "Mondop keeper Service" lo
"Renting of immovoble property service".

> Mere discloser sholl no1 be conslrued os hoving occepted the
provision of service under thot colegory. For the soid view thel
sighted following judgments:

1. Dunlop lndio Ltd., 1983 (13) ELT 1566(SC),

2. Bosch Chosis System tndio Ltd. 2008(232) E.L.T. 622 (Iri.-LB),

3. Mico Ltd. 200i (136) E.L.T. 649(Tri.- Bong.)

4. Dodsol Pvt. L1d 2006 {193) E.L.T.5tB(Tri.- Mumboi.)
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) Finding of the odjudicoting outhority thot oppellont hqve

resolved the dispute regording noture of service is noi susiqinoble

in low.

; The octuol usoge of the property is for providing heolth core

services ond not in furtheronce of commerce or business. Heollh

core services ore specificolly exempl from the poymenl of

service 1ox. The deportment connol levy service tox on heolth

core services indireclly by geiling lhe some covered under
"Renting of immovoble property".

; The property is specificolly let out for use of heolth core service

ond not for business or commerce purpose.

; Ploin reoding of the stotutory definition of tox entry Section 65

(90o) for Renting of immovoble property, Section 61(105)(uu)-
will moke it cleor thol property should be put io use of business or
commerce ond in the obsence of such usoge, ihe property, con
not put to service tox liobility. There is no doubt ihoi WHL is using

soid property for providing heollh core services which is

exempted from service tox by woy of notificotion 30/2011-ST

doted 25.1 I .201 1.

z Deportment is indireclly trying to 1ox medicol service by bringing
ihem under Renling of immovoble properiy servjce.

> Without prejudice, the deporiment hos foiled to oppreciote thol
the ironsoction does not omount to Renting of immovoble
property service.

i The inienlion of the ogreement is to ovoil of the professionol

expertise ond competency ond experience in running ond
monogemeni of hospitol by WHL.

; Provisions of Section 65 (g0o) which opplied to renting of
immovoble properly service con be invoke/oppiied only when
primory/dominont intension of lhe porties is to give on rent, Ieose
elc.

; The tronsoction is enlered into for giving owoy ihe righi 1o

monoge or control of the hospiiol premises ond premises hove
nowhere been rented or leose to WHL. Agreement nowhere soys

thot rent is poid.

> Without prejudice to the obove submission the orrongernent
between the oppellonts ond WHL is one of revenue shoring ond
not one of provision of ony service.

- As per CESTAT decision in cose of Nirulos Corner House pvt. Ltd
Vs. CCE 2009(1 4) STR l3l (T), the ossessee wos not lioble to service
tox under monqgement consullont service.

i Quontificotion of lhe demqnd ls incorrect to the extenl itg covert
the odvonce omount of refund to WHL.

; Advonce poymenl of Rs.1,02,50,000/- hos been refunded by
cheque to WHL.

) Amounl received shouid be loken os cum duty price. They relied
on following ludgmenl:
l. Sri Chqkro lyres 1999(108) ELf 361,

2. CCE vs. Moruti Udyog Limited 2OO2(49) RLT I (SC),

3. CCE &C. Potno Vs. Advonloge Mediq Consultonl (200g(t0)
S.I.R.449(Tri.-Kol).
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The issue involved in the present cose is purely interpretotionol in

noture. Hence, the extended period connot be invoked. They

relied on following judgment:

l. Conlinentol Foundotion V/s. CCE 2007(216) ELr 177(SC),

2. Podmini Producls 1989 (43) ELI 195(SC),

3. Steel Cost Limited (2009) 14 SIR 129.

The finding of the odjudicoting outhority thot nonpoyment of

Service tox come to knowledge of the deportmenl only during

course of inquiry is incorrect.

Burden is on the deportment to substonliote thot lhere is intent on
port of the oppellont to evqde poyment of du1y. No such

documents bought on records by the deportmenl.
No penolty imposoble on the oppellonl in the focts ond
circumstonces of the present cose under section 7l & 18 of the
Finqnce Act, 1994. "

The question involve)in lhe presenlcose is purely of inlerpretotion
of low. Therefore. 26 penolty con'ndf be imposed under Seclion
80 of the Act.

Penoliy under Section 77 is noi sustoinoble if ossessee were under
bonofied belief thot ihey were no1 lioble 1o service tox. They
relied on Tribunol judgment in cose of Flyingmon Air Courier (p)

Ltd. Vs. CCE Joipur 200411701 E.L.T. 4 t Z(r).

Penolty under Section 76,71 & 78 of the Finonce Act, 1994 is not
mondoiory in view of Section 80 os held in the following cose of
Hon'ble Bomboy High Court coses: I Vinoy Bele & Associotes
2008(9) SIR 350(Bom.),2. Ashish potit2008(10) 

STR 8(Bom.J.

It wos requested 1o ollow the oppeol ond quosh ond set oside
the impugned order

4. PERSONAT HEARING:

Personol heoring wos given to the oppellont/on 16.02.mg wherein Ms.
Modhu Join, odvocote oppeored on beholf of the oppellonl. She reiteroled the
grounds of oppeol ond relied upon the decision of GESTAT in the cose of
Mormugoo Port Trust Vs. commissioner of customs, cenirol Excise & service Tox
Goo in their f ovor.

5. DISCUSSION AND FINDINGS:

I hove corefully gone through the record of the cose, oppeol
memorondum, submissions mode by the oppellont during personor heoring. The
issue to be decided in present oppeol is whether the considerolion received is

chorgeoble to service tox ond whelher the some is covered under the purview
of service tox cotegory "Renting of rmmovobre property" service. rn order to
opprehend the octivities undertoken by the oppellqnt for which consideroilon
hos been received, it would be essenliql to sum up ihe terms of the ogreement
(i.e. Monogement Agreement) doted i?.04.2007 mode between rhe oppeilonl
ond M/s. wockhordt Hospitors pvt Ltd, Mumboi. As per the terms of soid
ogreemenl oppellonl hos oppointed WHL to estoblish, run, monoge, operote
hospitol in the nome & styre of 'wockhordt Hospilo| in soid premises which is

owned by the oppellonl;, thot wHL sholl do oll necessory octs deeds ond things
for the purpose of oppointment of doclors, nurses, enter inro other controctuor
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ogreements, comply with required low ond obtoin necessory

permissions,consents,licenses,opprovol from government ond oiher outhorities;

thqt the oppellont sholl only be responsible for ony motter pertoining to hospitol

lond, building property; thol the oppellont hos no right ,title ond interest in the
soid hospitol building ond lond; lhot os o considerotion, the oppellont is enlifled
to receive revenue colculoled ol 8% of ihe net sole etc.,

6. lt would be opproprioie to peruse the stotutory provisions reloted to
'Renting of Immovoble property' service. As per erstwhile sub-section (90o) of
Section 65 of the Finonce Acl 1994.

"tenling of irntnovahlc- ptrpcrtv" includcs rcnting. lctting, lcasing. licensing or other. sinrilar
arrall!cl)lcnl\ 0l'itllrtorltlli.' ptrrperlr lilr ttse itt thc enulse ()r lirlthrtance tr1'businers or conrrlercc
hut tl.rc. nrrl inelLrtlc

l".tplunulirttt l/ | -lror thc purprrscs olthis clnLrse, "Jbr use in the coursc or lirrthcrance ol hLrsirress r.rr.

c()lllll'lercc incluclcs ttse oi'inrrnovahle propeffy as fitclories. ollice builclinus. rrarehouscs. theatrcs.
cr lrihirion halls anti ntr-rltiple-usc hoi ldings. j

llixltlunutkm l. l'or thc rerttoval ol doubts, it is hercbv declaled thar lbr the purposcs ol'this clausc
"rcntins ol itnnrovltblc propcrt\ " itt,. lttrlcs allorring rrr fcnnitting thc usc olspace in an imrnovablc
prope(\" irrespcctive olthe triursl.:r o1'possession or conlrol ofthe said imnrovable proper1)-ll

(/)

( iit

(r)

(li )

liiii

(lr l

\\ fr!r' 0i\l\\ liilc cl].ttse lttttlofsuh-scction l0.i til'sceritrn 65 irl'linanec Aet 19.)4 larlrblc scnrc.:
IllC:lrli :,Ct'\ iCC pt01 iijg6'

Lo an\ ncrsot.l. br lnr ollter pcr\on. Lr\ r.entint o1 imntol.ahle prope rl) ()r an,\ irthet scit icc jn
rclatiorl to such rclrinq. tor usc in thc c\rrlrse ofor lil lirrthcranec ol. bLisincss ,l,r a,rnr,rrar.a.

[,.tyi111y11111,, /. I:or. tht prlrposcs .l tlris :ub-clirLtrc. "inr,rt,rahls pr.pcrt)
ine lutics

building rntl parl 01'a hLiildinq. and the iand appurtenant thereto;
hnd incidental to rhc Lrsc of'such building or parr ol'a buildingt
thc cr\lurrtoll 0r sharcd arcas ancl lbcilities rclating thcrclo: and

in case .fa huilding locatcd in a compiex.r an induslrial estare. all common areas
.tnd lucilitics rclatine thercto. ri ithin suclr cumpiex or estarc.

lttrL Jlrr not

inrlutlc

ril( ant liirl(l solelr uscd lbr

ttr irtitt l 1.,1t1p1r5g1'

em

arric u ltulc luqLracLrltLue. llrnrin!. Iiircstn. aninrrrl lru.barrdrr.(r/ l

(l))

i c'.1

\rl)

rltelttll llttld- t hcl ltcr trr trirt haritt:r lacilitir.'s clcarll ilcidc-ntrl ro thc usc olruclt \ilcant land:
llil.l Lr.cil iLrI etlircatioral. \il.r't\. ( ircu\. cntcnainDrcnr rrrrrl palkir*r pLrrp,,sesr and
hiriltlirrs irscd rolclr tirl re\idcntiill pulpr)sc\ antl hirildinr: uscrl ri;r rh,: pLrrp,i:,r:s r,l
lcarlrrn()dltion. inclutilns hotrl:" huslcls- bour.ilin" lrouses. ltolida.r rrtct,rlrlr,,,jlti,.,l. tcnr..
i: rrrpirr: lrrililic

From the ploin reoding of the obove phrqses one con understood thor
Renling of lmmovoble property includes renting, letting , leosino. licenstno or
ther orron nts of immovoble property. ln this regord, definition of ,leose,

os per section 105 of the lronsfer of property Act stipuloies thot,,a /eose of
immovoble property fu o ironsfer of o right to enjoy such property, made for o certoin
fime, express or implied or in perpetuity, in considerolion of o price poid or promised, or
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af moneY, o shore of crops, service or onY olher things of volue' lo be rendered

periodicotlyoronspecifiedoccosionslolhelronsferorbythelronsferee,whooccepls

lhe tronsfer on such terms". Altogether reoding of the obove provisions mokes it

cleor thoi the properly i.e. lond/building owned by the oppellonl is nothing but

tronsfer of rights to enioy ihe use of the property for certoin period of times (here

itisfor30yeors)ogoinstconsiderotioninlheformofmoney/shoreofrevenue
elc,Thesoidogreementincorporolesolllheoboveingredients.Assuchthe
ogreement is nothing but o leose ogreement of immovoble property ond olso

oble to be considered os 'similor other onongements' os used in the obove

provrsrons.

7. The exclusion items under soid definition opplies to religious body'

educotionolbodyonly.Aslikeeducotionolbodyorreligiousbody,heo|lhcore
item is not covered under exclusion cotegory specified in the definilion which

shows thot it wos never the inteniion of the government not to tox the income

eorned from the use of lond/building where octivities reloted to heqlth core ore

performed. ln order not to keep out of tox net ony octivities which were used in

its support. the heollh core services by o clinicol estoblishment/on outhorized

medicol proclitioner only were included under the exemption notificotion no'

2512012-51 doted 20.06.2012. Further, the explonotion clquse 2 of soid provision

olso clorifies thot use of immovoble property without lrqnsfer of possession or

conlrol is covered under 'Renting of lmmovoble property' service. Explonoiion -

I of definition provided in erstwhile Section 65(105)(zz'tz) olso clorifies thot

building ond port of o building ond the lond oppurtenont thereto ore included

in 'Renting of lmmovoble Properly' services.

Above provisions mokes it cleor thol use of building for whotever purpose

or orrongements on receipt of considerotion ore covered under 'Renling of

lmmovoble property'service unless it folls in the exclusion list mentioned therein

Once the foct of use of immovoble property on receipt of specific considerotion

hos been estoblished, the noture of orrongements in whotever nome {i.e. rent,

revenue shore etc.) does not motler qnd connot olter its toxobilily.

8. The conlention of the oppellonl thot octuol use of the property is for

providing heolth core services which ore specificolly exempted from service tox

- does nol holds good for the reosons thot heolth cqre services provided by wHL

to their clients ore not the subject motter of the dispute. Any considerotion

received by M/s. WHL from their clienls hos not been otiempted to be tcxed in

the present proceedings nor it con be. By toking shelter of soid exemption which

is provided to heolth core services under noiificotion no.2512012-ST doted

20.06.2012, the oppellont connot escope from their stotutory liobility which hos

orisen on occount of eorning from ollowing use of immovoble property owned

by them. Further, the pleo of the oppellont lhot prlor to negotive lisl regime.

there wos no such cotegory which con obsorb such orrongemenl of providing

right to operote the hospitol business - hos olso no leg to slond in the

bockground where orrongements belween bolh the porties ore mode only

becouse of the ovqilo bility/existence of immovoble property in the honds of the

oppellont. wholever considerolion in monilory form hos been ogreed for, the

some is for enjoying ihe use of properly for specific tenure. Though it ls not

recovered in the nome of 'rent" lhe some connot escope its toxobility. The

oppellont hos relied upon moinly on the judgment in cose of M/s. Mormugoo

Port Trust v/s Commissioner of Custom, Centrol Excise & Service Tox, Goo in
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support of their cloim. I find thot the foct of the present cose is differeni in os

much os in soid cose port services were joinlly rendered for eorning profit, both
the porties were joinlly controlling the operotions of corgo hondling berths,
relotion belween both the porties were of co-venture, omount received wos
under the nomenclolure of royolty etc., Therefore, the rolio of soid cose whlch
hos orose ou1 of different focts, connol be mode opplicoble to the present

cose.

9. with reference 1o quontificotion of the demond the oppellont hove
mode o pleo thol the some is incorrect to the extenl it hos covered
Rs.I ,02,50,000/- which hqs been refunded to wHL ond the demond should be on
cum duly price. However, in obsence of ony documentory evidence 1o supporl
their cloim, the some connot be considered.

10. Furlher, the Finonce Bill 2010 hos mode on omendment with relrospective
effecl from 0l .06.2001 in the definition of toxqble service ,Renting 

of lmmovoble
Property' to provide explicilly thot lhe oclivily of 'renling' itself is o toxoble
service. conslitutionol volidily of ievy of service tox hos olso been upheld by
vorious courls. ln view of the obove lfind thot the service provided by the
oppellont to wHL folls wilhin the ombit of loxoble service os defined under sub-
seciion 65(90o) reod with clouse (zuz)of sub section 105 of the Finonce Acl i9g4
ond correcily clossifioble under 'Renting of lmmovoble properly' service ond
lioble to service tox on considerotion received by ihem.

I l. So for os invocotion of extended period of demond is concerned. I find
thot the focl thot the oppellonl hod not loken inlo occount the conect toxoble
volue for the purpose of poymenl of service tox os opplicobre to them. rt
reveoled only during the verificotion of records of the oppellont corried out by
the deportment. This oct of deliberote defionce of low hos lo be reprimonded. l,
therefore find thot exiended perlod hos been correcfly invoked for demond of
service tox. The cose rows cited by the oppellont ore not rerevont in lhe inslont
cose os they hod foired ro furfiil their regor obrigotion by ossessing the true
toxoble volue ond dischorging the service tox riobirity on the some.

The Hon'ble Supreme Couri in the cose of Commissioner of C. Ex.,
Aurongobod Versus Bojoj Auto Ltd - 2O1O (260) E.L.t. 17 (S C.) _ hos hetd:

"12. secllon ilA of rhe Act empowers the centrol excise offrcer ro
iniliote proceedings where duty hos nol been levied or short lev,ied wifhin
six monfhs f rom rhe rerevqnr dote. But rhe proviso ro section t r A(t ),provides on ex/ended period of rimitotion provided the duly ls not /evled
or poid or which hos been short-/evied or short-poid or erroneousry
ref unded, if rhere is froud, co//usion or ony wilful mis-statemenr or

7
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ln this cose olso I find thot the deportment hos been oble to bring on

record thot the oppellont hod foiled to poy service tox. The oppelloni foiled to
offer ony plousible explonotion excepi lo cite some judgments, which os

discussed supro I hove found to be distinguishoble in ihe focts of the present

cose. Therefore, I find thot the extended period for demond of service iox not
poid, is rightly invoked in this cose. I olso find thoi by octing in the monner os
qbove, the soid oppellont hove rendered themselves lioble for penol oction
under Section /8 of the Finonce Act.

12. ln view of lhe obove finding, I do not find infirmity in the order of the lower
outhority. Accordingly I possed the following order.

ORDER

I rejeci the oppeol ond uphold ihe impugned order.

d3 a.ta
(Suresh Nondonwor)

Commissioner of CGST,

Audit, Ahmedobod.

F.NO. V2/235lBVR/2017
aso2.2ot8.

To,

M/s. Vrindovon Plozo Pvt ltd.,

Plot No. 36, Dhorom Poloce.

Chilronjon Chowk, Vidhyonogor,

Bhovnogor.

Copy to:

1. The Chief Commissioner, CGST. Ahmedobod.

2. The Commissioner, CGST, Bhovnogor.

3. The Assistonl Commissioner, CGST, (AE) Bhovnogor.

4. 3. The Assistont Commissioner, CGST, Division-Bhovnogor

5. The Superinlendent, CGST, Ronge- Bhovnogor.

5. Guord file.


