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Passed by Shri Suresh Nandaawar, Commissioner, Central Goods and Service Tax
[Audit), Ahmedabad,

WORT gE et (A0 3820t Jetel B UT @1F MR ey H@
pefEmE AL ureteioutt F IETHTI A Jete AW AESAR | HIGEA T aF 09 #m &
(Far afmmE o uaEEeER S e wimes | ol TR SR STTE AR afafer |
& Hada = &yt s s & aeat A iy oifte & & s @ e witeel § Eg
A fegan T amm g

In pursuance 1o Hoards Notification Na, 26/2017-C Ex [NT] dated 17, 000217 read
with Hoard's Order Noo 05/2007-5T dated 16.11.2007, Shn  Suresh  Nandanwar,
Commissioner ,Central Goods and Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals hled undes
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,

"l m&“ﬂﬁﬁﬂ'ﬂﬁ}ﬂﬂﬁfﬂmﬁfﬂ_m} g, Feard ITOE R AU, TFEE | @A
o = 3
[ amei Zan ssafAtEe S Ae ae & e
Ariging. out  af above mentoned OO0 issoed by Addmonal /Joint | Deputy ( Assistan!
Commissioner, Central Excise /| Service Tax, Rajkot | Jamnagar | Gandhidham

T WoEwal & SiaaE & #F T8 99 ) Name & Address of the Appellants & Respondem

M/s Sachdeva Industries Ltd., Survey No. 93, Sihor Ahmedabad Road, Taluka :
Vadia Sihor - 364 240

su amtuadE) 7 =T S wfEn Peeiafgn ot & qwgss ol | oileRTT & oEeet
Y o 1w Bl

Any person aggrieved by thas Order-in-Appeal may file an appeal to the appropnate authority
in The following was

LU o - R T va Fam i Al & o adw, Sl sea i
HHRTE 1084 & WMy 358 ¥ ¥ v oo AT, 1994 & uo BE & e
TErtatia s it oo oA R

Appenl to Customs, Excise & Service Tax Appellate Tnbunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finonee Act, 1% an appeal Les o)

fil AT Hruida @ weafeun wel Aed @E oeE, FRI ITES FE 00 farel e
sty # fade drs, de ol A 2, 3 & Yo, o Redn @ @A i g
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
F K. Puram, New Delhi in all matters relatime (o classification and valustion

il Iode OERE 1ja) A AT AT WO & s o ol sl den e, &g s aes e
#awr seiefa mrafOeTn (fekE) & offas ddT Oisw | zRdE aw, aganen aee s
HEACITE- J<eatt, @I B F=N AET 1
To the West regional bench ol Customs, Excise & Service Tax Appellnte Trbunal [CESTAT) at,

20 Floor, Bhaumali Bliawan, Asarwa Atimedabad-3800 16 in case of appeals other than as
metitotied 10 para- 1a) above



{11

(Hj

i)

&F &1 IH I
(¥ 3T & fAr w9 & w500 ¥ o R oew s wen g i

The a I 16 the Appellate Tobupal shall be filed m gquadruplicate i form EA-3 ) as
H"ﬂ-ﬂ']’lgtl under Bule & of Central Excise [Appeal) Huh:a:l 200k ansl shall be acco nied
amst one which at least should be aceompamed by o lee of Rs 000/ Rs /

0 - where amount of duty demand /mferest )/ penaloy  refund s |.H:|Ip 5 Lac., Egﬁ 10
all Larc Emr} above 50 Lac respeciively in the form of crossed bank dralt in favour o sk,
Registrar of brapch of any nominated public sector bank of the place where the bench of any
nominated public sector bk of the place where the bench of the Trobunal s situated.
An%hrmw made for erant ol suy shall be accompaineesd by o fee of Rs 500/ -
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The appeal under sub section (1) of Section 86 of the Finance Act, 1904, to the [late
Tribumal Shall be filed in l1uul1rﬂ|_|:l|::ntr in Form ST.5 as prescribed under Rule Ql:ii uiIlﬂm:
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order a nE:d. agalnsat
jone of which shall be certified copy) and  should be accompanisd by o fees of Hs, i
where the amount of service tax & interest demanded & penalty levied of Rs, 5 Lakhs or less,
Rs. 5000/ - where the amount of service ax & interest demanded & penalty levied 18 more
than five lnkbs but not exceeding Ks, Fifty Lakhs, Bs 10,000/ - where the amount of service
tax & nterest demanded & penally levied is more than fifty. Lakhs ru . i the f of
crossed bank drft i fovour of the Assistant Registrar of the beoch of nominated ﬂh:
sector Bank of the place where the bench of Tobunal is situated. [ Application made for
grant of stay shall be accompanied by a fee of By 500

e #fofmm, 1004 $r o 86 F7 TruTat (2) 09 (24) ¥ st o f ot wde et
e, 1994, & Figs 9(2) va 9(za) & FEa olE wiy ST 7 & & 3 w0 oF TR ww
WS, F=00 I AEE W W (), S0 s ons g wie ey #r gf
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AT WY (3 A UF Wi GRS ER miET i EHTT HETAH SR a9,
T SO oEE R, @ T S @ sles s aa W TaE & A ey @
ufer o A & woewe & gen | )

The appeal under sub section (2] and {2A) of the section 86 the Finanee Act 1994, shall be
filed i For ST.7 as prescribed under Rule 9 (2] & 92A) of the Service Tax Rules,. 1999 and
shall be accompanied by o copy of order of Commissioner Central Excise or Commissioner.
Central Excise i-"’t;lpﬁthl {ome of which shall be & certified copy) and copy of the order passed
t:_ll'r' the Commissioner aothorizing the Assistan! Commissioner or Beputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Trbunal.

HF e, W 3T gER on ey il afte (dee) & ol sl & e S
IONE AEEF IR 1944 @ uw 35mw & a3 7 et w19 A owr a3 F
HOE Haw W W A & o R gw ey & wid s st & ade wE wEe S
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i) AT 11 A & yalA s

fii) fede Fen By & od e ofr

fiig) AT T TAwaredt & Poe 6 & wEedta AT R

Byt aF T g9 e & wrens el (w0 2) wfEfEeE 2004 & AEw @ @ R e

aifisr & waE faaunder fem oo sede S s S R

For an Ellp Al to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also maie apphcable to Service Tax under Section 83 af the Flnance Act, 19649,
an appeal against this order shall he belfore the Tribupal on payment of 10% of the duy
demanded where duty or duty and penaloy are in dispute, or penally, where penalty alone is in
::!iupul!r. providled the amount of pre-deposit pavible would be sulyect o o cedling of Re. 10
JOTeS,
Linder Centrnl Excise il Serviee Tax, “Duty Demanded”™ shall meluds

1i] amaount determmned under Section 11 Ty

1) amounl of ermonesus Cenvat Credit taken;

{iii] amannl payable uoder Biile G of the Cenval Credil Rules

providied  further that the provisions of this Section shall nol. apply o the stay

application and appeuls peading before any appellate avtharity pricr to the commencement of
the Finance [No .!l Ach, 2014
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Tarsmrar, wteh sifaa ohae & s, de w0, A el ) 1hoo), @ TR @ arige

A rovision HEFI_I-E‘HI:FE!-I‘I_]"‘E- ta the Under Secretary, 1o the Govermment of India, Revision

Application  Unit, Ministry of Finance, Ur'ﬂlﬂrtmrnr of Revenoe _';'_Ii‘ll'l Floor, Jeevan Deep
wilding. Parligment Streef, New F.flnlE:-l] 001, under Section J5EE of the CEA 1944 1n

respect of the following case, governed by lirst proviso (o sub-section 1) of Section-J328 1bid;

In case of any loss of ig, where the loss oceurs in trangit from a faetory ta o warehouse or
tor another fictory or Irom one warchouse to another during the course of processing of the
goods ina warehouse or in storage whether in a factory or in a wardhouse

A & apy BE e @ et W el e b e & R & ogen s e oW sl oo
Fedia Sewe ek K QT (FaE) & # A, S sRaE & et Bl o @ e ) e @ oad B
I

In case of rebate of duty of excise on goods exporied o any country or termitory outside India
of on excisable makerial dgeed in the manufacture of the goods which are eXporied to any
country or territory outside India,

afE e A o T e sRa & amr, Ao oar i ATe fE e o g
In case of goods exported outside India export 10 Nepal or Bhotan, without payment of duty,

Hintoad Feue I Semee F HEaE & R o sl adie o sfihae v end fafees
Sttt & @Ed A & ad b o ot S (3h@) & Zany faea sfOfAas (@ 2).
1968 #1 TAT 109 & Zam &1 oz arite s W arr & wite B e R

Credit of anv dutv allowed to be utifized wowards payment of excise duty on fina products
nder the provisions of this Act or the Rules made there under such order 15 passed by the
AFPT‘;!'FIH%MHH {Appeals) on or after, the date appointed under Sec, 109 of the Finance [No.2)

I yeEs & 2 uiRW wUE HEW EAR # 3 & £ 3nmew aew () R,
2001, & faw v & s AR b oo aitw & oww & 3 A & a9 @ aEh omipe )
IglFT WiEEA & Oy ¥Ew g i wRw & 2 oo @ees & @ oo o e & &0
I9E e MhAaE, 1 # W 35-EE & FEx fula e & sl S oew F A w
TR-6 % 913 #F7= & = @) 3

The above a ]ir.a'r{jun ghall be made in dll[rlll.'“.ﬁrt- in Forg Ne. EA-B as specified under Rule, 9

of Central Excise [Appealsf Bules, 2001 within 3 months from the date on which the order
sought _llib be 'H.LEFE#E ﬂE‘.nJIII'IEI: I8 COm Liﬂr::Hl-r: and shall be accompansed by two copies each
. 1

of the IO & el It should alse be r{r:f:nmg:‘g*,ird By & copy of TH-G Challan
evidencing dj:mfm ment of prescribesd fee as prescribed under tion 35-EE of CEA, 1944, under
Major Head of Account.

Tter mﬁmﬁﬁﬁﬁﬁm?ﬁ}mﬁmm|

HeA= A U @E FE W 3RS 3 4 A ' 200 & o B @ iR o e
@ UF T O # T B & w1000 -/ & Saae e @
The revision application shall be accompanied by a fee of Rs. 200/ where the amount

imvolved in Bupees One Lac or less and s 1000/ where the amount involvesd is more than
Fupees One I..t'|Fl.'f":1 ;

ot gq wiEw A wiEet & "AEY § A ol ey Ok BT v w1 sadw, I0dE
Hﬂﬁmm;%??ﬁm*mﬂ ASPAT O 5 CuahNL  e Ble  G
Juiawrn & v aihE @ & F UF ¥acA BT ATOE 1 ) In case, i the order

covers vartous numbers af order- in Unp'Elrb il, fee for each 01O should be prid in the
ﬁg{.ﬂrsﬁu’: manner, not withstanding the fact that the one appeal to the Appellant Tribunal or

e one apphication fo the lelml wiv'l. As the case mav be, is Dlled to avoid seriptoria work i
exciging B 1 lakh fee of Bs. 100D/ lor each,

TurEiE SreE o sflaa, 1975, & sEad # HIEY UH TN FEY &
mwmﬁ.mﬁwﬁmqﬁﬁﬁwﬁmmm;ﬂﬁ

One copy of application or O.1.0. a8 the case mav be, and the order of the adjudicatin
ﬂ#lhuﬂﬁf :!-hﬁl:!lf‘ﬂ'ﬂr g eourt fée stamp of s 6.50 asd prescribed under Schedule ﬁirln berms a
the Court Fee Act, 1975, as amencded

dr wew, = T oeE vd fae A srftenn (@ &) Saeadn 1982 & aie
UE el RERUA APTE @ B e ad B f i o oo seite Rea s B

Attention ks also invited to the rules covering il ant ather related mattera contained in the
Customa, Excise and Service Appellnie Trilu?naﬁ ure] Rules, 1982

Fea I WUE F oA 2 R st s, e o adens s & R
Frefremest i 98T wwwochec gov,in ) 20 @50 F )

For the elabornte, detailed nnd latest provisions relating to filing of appeal o the higher
appellate authonty, the appellant may refer 1o the Departmental website www.cbee g in



FNO.W2/32/BVR/ 2017 & F.No VS 42/BVRI2017

ORDER-IN-APPEAL

The appeals encapsulated herein below have been filed by M/s. Sachdeva
Industries Ltd., Survey No0.93, Sihor-Ahmedabad road, taluka:Vadia, Sihor,
Distt.Bhavnagar (henceforth, “appellant”) against the Order-in-Original No. 70
& T1/AC/STAX/DIV/2016-17 dated 05.01.2017 (henceforth, “impugned order”)
passed by the Assistant Commissioner, Service Tax Division, Bhavnagar
{ henceforth, “adudicating authority”).

' Sr. [ Name of the appellant Appeal No,
No
1 |[M/s. Sachdeva Industries Ltd. Survey | 32/BVR/2017

No.93,Sihor-Ahmedabad road, taluka:Vadia,
Sihor,Distt.Bhavnagar

2 [M/s. Sachdeva Industries Ltd., Survey|42/BVR/2017
No.93,Sihor-Ahmedabac
road,taluka:Vadia,Sihor, Distt. Bhavnagar

.l

2. Briefly stated, the facts of the case are that two show cause notices
were issued to the appellants (1) dated 28.09.2015 for recovery of Service Tax
including Cess amounting to Rs.2,53,620/- under Section 73(1) of the Finance
Act, 1994 along with interest under Section 75 and to impose penalty under
Section 77 and 78 of the Finance Act,1994 and (2) for recovery of Service Tax
including Cess amounting to Rs.1,513/- under Section 73(1) of the Finance
Act,1994 along with interest under Section 75 and to impose penalty under
Section 76 and 77 of the Finance Act, 1904,

a
gl h

3. The above both show cause notices was decided by the adjudicating
authority vide impugned order wherein the adjudicating authority has

confirmed the demand alongwith interest and penalty,

4, The appellant has filed the appeal mainly on the ground that the OXygen
gas in Cylinder had been delivered at the place of the buyer. As per the
expenses shown in Profit and Loss Account indicating the amount consisting
the “Manufacturing expenses" and “Administrative Expenses” were part and
parcel of the sale price at which the said goods had been sold out. They have
sold out the said goods on FOR basis.
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The appellant has also contested the suppression of facts and imposition of
penalties,

¥ Subsequent to the filing of appeals, Board vide Order No. 05/2017-
Service Tax issued vide F.No. 137/13/2017-Service Tax dated 16.11.2017 has
nominated the Commissioner, Central Tax Audit, Ahmedabad as Commissioner
(Appeals)/Appellate Authority. Accordingly, | take up these appeals for
consideration.

6. A personal hearing was held on 05.02.2018, wherein Shri N.K.Maru,
Consultant appeared on behalf of the appellant and reiterated the grounds of
appeals and also submitted the Chartered Accountant Certificate. He also drew
attention to para No. 2 of Board’s circular No. 643/34/2002-CX dated
01.07.2002 and requested to drop the proceedings.

7. 1 have carefully gone through the appeal papers. The impugned order
passed on 05.01.2017 and the date of receipt of the same has been shown as
02.03,2017 by the appellant. Accordingly the appeal has been filed within
prescribed time limit of three months under Section 85 of the Finance Act,
1994,

The appellant has paid the pre-deposit amount in both the appeals as under:-

Sr. | Appeal No. Amt Confirmed |Amt of pre|Challan  No.
No in OIO deposit  paid | and date
| (7.5% of amt
confirmed)
l 32/BVR/2017 | 5.Tax Rs.26,530 Q0810 did.
; Rs 3,53,620 27.02.2017 |
| 2 42 /BVR/2017 | S.Tax Rs.1,513 | Rs.1 15 01777 dtd.
02.03.2017 |

B. The issues to be decided are as under:-

1) Whether the expenses shown against “Loading, unloading and
transportation” in Profit & Loss Account for the year 2010-11 to
2013-14 and for the further period 2014-15 are liable to Service
tax under the category of ‘Goods Transport Agency ' service.

2] Whether extended period can be invoked in case of Appeal No.
32/BVR/2017

3) Whether penalties can be imposed under Section 77 & 78 in case
of Appeal No, 32/BVR/2017 and under Section 76 in case of
Appeal No. 42/BVR/2017, :
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9, First of all, | would examine the core issue i.e. liability of Service Tax
under the category of “Goods Transport Agency” on the expenses “Loading,
unloading and transportation” appearing in the Profit & Loss Account of the
appellant, The appellant has in their Balance sheet for the year 2012-13 under
the head other expenses (Note No. 26] shown Administrative expenses which

are further bifurcated as under :-

Sr.No. |Sub head of Other | Detailed bifurcation of expenses |
expense (Note 26| o

2 Administrative expense | Travelling &  Conveying  expenses,
Insurance premium, Legal & Professional
fees, Communication expense, Auditor
remuneration, donation and charity, other
administrative expense, Rent, Rates and
Taxes, Sales commission and brokerage
and Loading, Unloading and
Transportation

From the above, it is evident that the appellant has borne the expense towards

freight in the form of Loading, Unloading and Transportation,

10  Now | would examine the legal provisions to ascertain whether the
appellant is liable to pay service tax on above expenses reflecting i the
Balance sheet under the category of “Goods Transport Agency”. As per Service
Tax Rules, 1994, relevant Rule 2(1){d)(B) specifies the person who is liable to

pay service tax as under :-

“ (B) in relation to service provided or agreed to be provided by a goods
transport agency in respect of transportation of goods by road, where the
person hable to pay freight is,-

(i any factory registered under or governed by the Factories Act, 1948
(63 of 1948);

(Il  any society registered under the Societies Registration Act, 1860
(21 of 1860) or under any other law for the time being in force in
any part of India;

(Il any co-operative society established by or under any law;

(IV]  any dealer of excisable goods, who is registered under the Central
Excise Act, 1944 (1 of 1944) or the rules made thereunder;

(V] any body corporate established, by or under any law; or

V) any partnership firm whether registered or not under any law
including association of persons;
any person who pays or is liable to pay freight either himself
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or through his agent for the transportation of such goods by
road in a goods carriage:

Provided that when such person is located in a non-taxable
territory, the provider of such service shall be liable to pay service
tax.

From the above, I find that the appellant, being body corporate is liable to pay
service tax under “Goods Transport Agency”

11 The appellant has submitted that they have cleared the excisable goods
l.e oxygen gas in cylinder on FOR basis wherein the expenses i.e Loading,
Unloading and Transportation were part and parcel of price at which the said
oxygen gas in cylinder had been sold out. They have also produced a copy of
CA certificate dated 03.10.2016 wherein it has been certified that the
company has sold its product on FOR basis i.e. inclusive of all taxes, loading
and unloading charges and transportation charges. It has been further
certified that the company has not recovered any amount for loading and
unloading and transportation charges from its customers. The appellant has
also cited Board's circular No. 643/34/2002-CX dated 1.7.2002.

However, | find that liability to pay service tax arises in the event of making
payment of the freight charges to the ransporter and the same has no
connection  with the goods supplied to the buyer either on FOR basis or
otherwise. The appellant has not disputed the fact that they have made
payment to the transporter, | also note that the adjudicating authoerity has
taken cognizance of appellants submission dated £5.11.2016 wherein the
appellant had submitted a copy of Tax invoice No. 547 dated 17.12.2013 and
related copy of challan issued by the appellant. The said invoice pertains to
the transportation of 60 cylinders of oxygen to M/s. Sudarshan Steel
Industries, Sihor. It was also submitted by the appellant before the
adjudicating authority that they had paid total freight charges of Rs. 9800/- to
the Truck owner. It was also confirmed by the appellant that they have not
collected any said transportation charges from the buyer and that they have
followed the same practice for all such clearances for the perod under
dispute. The Board's circular dated 1.7.2002 referred by the appellant
pertains to clarification regarding determination of value for the purpose of
charging Central Excise duty and is not relevant here as the present issue

involves the liability of service tax.

From the above, I conclude that the appellant has been paying the freight

charges himself. Hence as per the legal provisions provided under Rule
2(1){d){B) of Service tax Rules, 1994, the appellant is liable to pay service tax

4

T
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under the category of *Goods and Transport Agency " service involved in both
the appeals i.e. 32/BVR/2017 and 42/BVR/2017.

12 Regarding the invocation of extended period, | observe that, in the
present regime of liberalization, self-assessment and filing of ER - 1 /ST-3
returns online, no documents whatsoever are submitted by the assessee to the
department and therefore, the department would come to know about such
wrong doings only during audit or preventive/other checks. In the case of
Mahavir Plastics versus CCE Mumbai, 2010 (255) ELT 241, it has been held
that if facts are gathered by department in subsequent investigation extended
period can be invoked. In 2009 (23) STT 275,in case of Lalit Enterprises vs.
CST Chennai, it is held that extended period is invokable when department
came to know of service charges received by appellant on verification of his

accounts.

It is established principle of law that fraud and justice do not dwell together.
An assessee acting in defiance of law has no right to claim innocence when he
fails to exercise due care and diligence. It was so held in the case of K.l
International Ltd. Versus Commissioner of Custom, Chennai - 2012 (2) ECS
(126 ) (Tri-Chen).

The Hon'ble Supreme Court in the case of Commissioner of C. Ex., Aurangabad
Versus Bajaj Auto Ltd - 2010 (260) E.L.T. 17 (8.C.) - has held:

“12. Section 11A of the Act empowers the central excise officer to initiate
proceedings where duty has not been levied or short levied within six
months from the relevant date. But the proviso to Section 11A(1), provides
an extended period of limitation provided the duty is not levied or paid or
which has been short-lewted or short-paid or erroneously refunded, if there
is fraud, collusion er any wilful mis-statement or suppression of facts, or
contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duty. The extended period so
provided is of five years instead of six months. Since the proviso extends
the period of limitation from six months to five years, it needs to be
construed strictly. The initial burden is on the department to prove that the
situation visualized by the proviso existed. But the burden shifts on the
assessee once the department is able to produce material to show that the
appellant is quilty of any of those situations visualized in the Section.”

In view of the above, | hold that the appellant is also liable to pay penalty under
Section 78 of Finance Act, 1994 as confirmed in Order-In Original in respect of
Appeal No. 32/BVR /2017

| find that Further the appellant have failed to assess correct service tax
liability and did not discharge the same and [ailed to file the correct Service tax

returns for the period from 2010-11 to 2013-14, Accordingly they have
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rendered themselves liable to penal provisions under Section 77(2) of the
Finance Act, 1994 corresponding to Appeal No. 32/BVR/2017.

For the period 2014-15, the appellant has not paid the required Service Tax
within the prescribed period. Hence the penalty under Section 76 has been
correctly imposed by the adjudicating authority in respect of appeal No.
42/BVR/2017

13.  In view of forgeing, both the appeals are rejected on the grounds of

merit.

14, srfieee g1 &of 1 7€ srdfter 7 o Saties o8 & R oma )
The appeal filed by the appellant stands disposed of in above terms.
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F.No V2/32/BVR/2017
F.No. V2/42/BVR/2017 Date: 28.02.2018
By R.P.A.D.
Ta,

M/s. SBachdeva Industries Ltd.,

Survey No.93,Sihor-Ahmedabad road,
taluka:Vadia,Sihor,

Distt.Bhavnagar

Copy to:
1. The Chief Commissioner of CGST, Ahmedabad Zone.

2. The Principal Commissioner of Central Tax, Bhavnagar.

3. The Additional /Joint Commissioner, Central Tax , Bhavnagar,

4. The Asstt. /Deputy Commissioner, Central Tax, Division- Bhavnagar-1,
3. Guard file



