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Date of Order

Passed by Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax

(Audit), Ahmedabad.

$fttqfdr ssqr r€,.rbfufrrm (.&.t.fl) .q-.J.t-?o1te71o qo16.fi HRr ce il8 :frfu-s :n*r s .

. reBdis .ff.('s-?.?rr/.er i ,t rr+grur fr rotu.fr g\-sr fld-dR il-fiq drg ('d tr4r 6{

d'@T ctHT)fr qrtr ? c,qu3r644 6nd +i F+ea:rfuFsa , ce6t rqus{Fl irffq s.sn sl e"F 3rFlft ,

+ na?td eJ fi a,,enn 4$ Jqiit + [<et fr:ir?:r crtrd 6rA + yleq S $fie crMI fi sc

fr fr{f,d B-qr qqr t.

In pursuance to Board's Notification No. 26l2017 -C.Ex.(N'l) dated 17 .10 217 read

rvith Board's Order No. {)5/2017-ST dated 16.11.2017, Shri Suresh Nal-rdanrvar,

Commissioncr ,Central Goods and Sen'ice Tax (Audit), Ahmedabad has been aPpointed as

Appellate Authoritv for the purposc ol passing orders in respect of appe;ris filed under

Section 35 of Central Excise Ar:t, 1944 ttnd Section 85 of the Fin:rnce Act, 1994.

3rr{ 3ilqfd/ sryd {ru-frdi 3qrrrf,fl/ {6l{16 n 
"++a, 

+-ft-+ 3;q6 qlis/ frdrm{, {rd6tc / dfs4rR
l rnfitnir -dRi iwRfua art'14 :+rerr $ qff-a:
Arising out of above mentionecl OIO issued by Aclditional/Joint / Deplltr/ Assistant

Commissioner, Central Excise / Service Ta,x, Ra1kol / Jamnagar / Gandhidham :

fffrf+al & cffi 6f drq (rd qifi /Namc & Address of the Appellants & Respondent :-

M/s Sachdeva Industries Ltd., Survey No.93, Sihor Ahmedabad Road, Taluka:
Vadia Sihor - 364 24O

Date of issue

4

q

(A)

(i)

ts 3nle(3{fidl e-dqftId +t* eqBd ffiBa afrt fr *qra crffi i qrfur{r t sfrsr
ffi ers{ 6{ {fidr tr/
Anv person aRgrievcd bv this Order-in-Appeal ma1 file an appeal to the appropriate authoritv
in th'e follos ifrE rlar .

dtaT ele<F i;fi-q ,acrq ?iFF a-d t-d'rs{ gffiq ;qrqTB-6{ur + cF gfr-fr, *tfm sacq al6
yBFiq ,iqa+ a urr ".1sts & srf,fu ('d l+a vfuBqq, rgs+ 6I r.,.'Kr 86 e 3r,+frd

ffifua sar6 6I dr srfi t ri
Appeal to Customs, Excise & Sen'ice Tax Appellate Tribunal un(ler Sectiol.t 358 ol'CEA, 1944

/ Uncler Section 86 of the Finzrnce Act, I 994 an appeal lies to:-

oaftqi{ur qcqrfid S e:<Frd €efi Hrrd fiqr er6, 6-drq Sacr{d ?T&F t.d S-dtha 3rfi&q
;qTqTftrmrfr 6r faels tr6, a-Fc.di6 a 2, 3lT{ + "qrq, il$ fc,cfr, +t *r'ara arB(' rl

The special bench of Customs, Excise & Scrlice Tzr-r Appellate Tribttnal ol West Ulock No. 2,
R.K. Puram, Nerv Delhi in all matters relatirrg to classification and valuation.

Jqn-+d q'nEd-d lra) fr rarq arq xfidl t ]r.rrdt eis €"fi i{fid finr eg tfr-q tiqrq ?la (rd

t.dr6{ Jq-&q ;ffiowr (R€O fr cftirff rt*{ frfu-+r, , Effiq- ild, +6arfr sr+a' :rerdr
3rf,4ildrd- 3c..iq +t fil ilfr !'rBq I
To thc Wesr reqional bcnclt oI Cusloms. l:x, ise & ieff 'l-e Ta+ Anpellirt-c Tril,u-nal {CESTA'I) ar.
2,' Floor, Blralrnali Blrarran, Asarra Ahntr'dalra(l 3800lb irr iasr ol appcals olller lhan as
menlroned in para l(a) al)o\c

{ii)



(iii)

(B)

xffiq;arqtfi]-fllT + €asT 3{q-f, crdcr fi.J * hT *-#q liqre at6 (Jrfifr) F-{qE-&, 200i
t Brrs rr a,' jfd?td F.trtftd B.q arS "cq{ r.,\.r +) qrl efu S dS Ffi-ql rr;Tr ErGt r f+A fr
6fi d 6ff W; Cfa fi €Rr. J6r liqr{ ?ra, 6r qrfl ,u-qrJ st 4rrr }lk errlrqrurfi rgrar. w<, s
arq qr i[t ra, 5 ffi tqr' qr so #o t.q(' fF lrqqr 50 crrcr {cq t 3rfufiq t d rqrr:
1,000/- $qt, 5,000/- $qt 3r?rdr 10,000/- t'qt +r FnriRa snr el6 6r cft +drd *tt EqlR-a
el6 iFr sridrd, ffi-d irqffiq ;-arqrf?Ifllr 6r qnsr t H6r-d+' {B*dR t arq fr frffi et
i+dG-fr6 #r * fo rqrr arfr t@rB-d e6 irq. {dnr fr;qr ara ffiu r +itif}-a grq-c 6r e1rdrn.
d'+ 6t rs rnor fr dar ilfdq rdr ffi iJffiq ;qrqrfr-r<q 6t rnor Rra t r erra'yral'
(e 3fr-$ h filq 3rrif,d-.r+ + sFT 500/- $qe 6r ftqiftd erffi' ff +rar ilrn u

The anpeal ro the Appellate Trrbunal slrall be filr.d in ouarlrunlicirte in [orm EA-3 / as
prescri6erl undrr Rule't, ol Cenrral Excise tApneall Rules:2001'and shall be accomoahied
hg,ainst one ra hich at least slrould be acr-brhbanied br a fee of Rs. 1.000/ Rs.5000/ .

Rs. 10,000/- \\here amounl o[dutr demand/interesl/n('nallr /relund is Lroto 5 Lac.. 5 Lac'to
50 Lac and above 50 L,rc respecfirelv in thc form rif crossi'd bank draf{ in favour o[ Asst.
Registrar of branch crI arn nornrnated rrulllic seclur l)ank of tlre nlace uhere lhe bench of anr
noininaterl public scclor lrirnk oI thr] plirr-e rrhere ihe berrch'of rhe Tribunal is situated.
Applicalion iradr- for qrirrt ol star ;lrall hc ac, ontparrieti br ir i-e of Rs. 500/ .

3rqrdE -qrqrftrfi{ur fi {fl8f .}rqId. rfid 3{lr}rfr{4. I 9o4 +I rrnr 86(1 ) +. 3tiErir €-dFs-{

B.{44l&. 1994, + B'{q 9(1) * a-ea Gqtft-a crd s.r.-s fr qn cfut di 6r ar si;afr trE 3gt
€Ri G-s $rlsr h Fffi-d Jq.d fr il* d, ra-Sr cft HFr fr €-errfr #t lr+* t l-+ cfA erqrB-d

dfr 
"rGr') 

3fh $afr t ra t 6Fr \16 qF * srtr, aO tdrfi{ fir ai.a ,"{rfr fi aifi :ilr ernqr
ilqr {4ldr, dqq 5 lg qT JE-$ a6-ri, 5 drtr sq(r qI 50 drg 5c\r a"F 3laldr 50 dr€I 5qq fr
3lfu6-t A frrRr: 1,000r $r$. 5,000/- rqg 3rqril 10,000/, w-i or filqifra ilqr efffi ffr cR
{idrd 6tt ftulfoa r1m 61 ar4irEr, TqE-d Jq-drq ;qrqrFl-+wr 6t ener * c-6rqa'{G-€dr fi
arq t ffi efr qr6*fr6 q|* + d-6 rqrr rrft ffiq;d tfi gTrrc dqm F*.qr drmr'arfrq r {itifu-d
SrcFc 6r elrrdw d-+ fi rs ansr fr 6l-dr .rGr .16r Edfu-d xfieq ffiorur 6t qnr*r Rra t t

€ra;r ]rd?r (F| ]n-&l fi f$q 3rlind-q, * nrq SOO/- scq 6r Buiftd ?16 s+rT anar drm ti

The appeal under sub secrion lll ol Secrion 8b ul lh" Finance Act. l9t)4. lo the Appellate
lrrDunal :ihall be lrled 1n {tua(lrut)lic.rle in Forrn S.-1 .5 as prescribed under Rule 9l ll ol'lhe
Senice Ta-r Rules. Iaq'i. and Slrall bc i"rtonrpanierl br a cbnr of the order aooealeil heainii
(one of rvhich shall he certified coD\'t irn(l sliorrlrl ht" accornrjirnied bv a fees'of Rs. 1O0O/-
rr here the amounl o[serricc tar p,'ihtr.resr dcrnauded & perra'lr.r ]r-ried ofRs.5 Lakhs or less,
Rs.5000/ nherc rlte amount o[ service t a;< t)6 rrlercsl demarided & nenaltv levied is more
lhan llve lakl)s but rrot excceditrg Rs. Fill\ Lakl)s, Rs. 10.0001 rrhere'rhe amounl of service
ta-x & intercst demanded & pr-nXltv levieil is more r han lill\: Lakhs runees. in thc form of
crossed bank draft in laroui of the nssislanl Registrar of jhr lrench 6t nomilared PubtiC
Secror Bank of t,he plat e rvhere rlre lrcnch of TriSunal is sirrrarcd. / Application maOe toiqranl crl slir\ shall bcacrornpatried lx a fee ol Rs.SOOl

fira yfuG'cq, 1ee4 ffr urr 86 6r lc-rrmBt (2) rE (2A) * rf,Jia d-$ fi ?ffi afrfr, A-dl6r
f;ffi, 1994, t far+ 912y r'a 9(2A) * rea Eqika c.r, s.r.,7 d' Sr ar n-ffi q.i Js+ €rq
3rTrT{d, +;Aq ticqTe elq JrrdT i{rgda (}rqfc{). #Aq Jiqrq iq rdl{r crft-d :n}sr fi qft-qi

s6ra +t (rfrA € (rsi- cF s-4FIa 
-6lfr 

Erl6(r) ;ltl nr+ra dqm ,[6r{fi 3nqirar J{zEn Jqr{fld.
+dq racr sr6/ +drfr{. +i il*ftq 

"qrsxQql"t 
6} Jr'+{d eg m? 6r B&i -A dTd'J{re?i 6l

cfr eft HFr fr €c?-d 6{* drfr I /
The appeal under sub section (2) and (2A) of the sectiolt 86 the li'inance Act 199,1, shall be
filed in Iror ST.7 as prescribed unrler RrLle 9 (2) & 9(2A) of the Servicc Tax Rules, i9g4 and
shall bt' accompattierl l.rr a cop\ of orrlcr o[ ( onrmissioirer Cenrral Excise or Commissioner.
Central Excise (Appeals) (one of uhich shall be a ceflifled coD\ ) and copv of the order oassed
bl the Commissioner authorizing the Assistant Commissrtrner or Deir-rtt' Commissiriner of
Central Excise/ Sen'ice Tar to fileihe appt.al hfore rhe Appellare TribLriral.

fr+r oa. i-ftq r;crd qr4 a-d +dr6{ Jffiq qrftl-fllT (d-€-q e cfr 3ffi * a1q& C'a61q
rcr{rq ?16 yfuB.qa 19+4 6I trRr 35vs * 3firtfl, at fr ffiq 3{efaq-q, 1994 fi rlr{r 83 +
3rrald t-drfi-{ +t ,fr a,rl fir ar* t, {fl 3re?r S cfA 3{.ft&-q crR.6roT fr sfd *-{t {r}Er sacr

Ini-dT.6{ 
pEr t 10 cfA?E (10o.) ,rd ara ra gata ffia t qT sfirar. .rd fi-dd .Tdrdr

#erA-a t. 6r sr?rar;r E-qr dra. ded fu ts uT{r fi +fid rqr l+ ari ar# ysF-a tq rrfti q-s

6i-s tcq t gfu+ a dr
A*q 3.qr rra" ati dqr* * 3td?td "firir 16t' rnr ar-F" fr F-a srF-d t

(r) trRr 11 s 4, rrfa r+s
(ii) ffic a-ar SI e 4g }rdd {rfil
(iii) ffic ilTr fMI + E-{n 6 t J-f,fu lq rnq
- dar* T6 l+ gw trnr t crdura ffiq (s 2) -nftfaqff 20j4 t 3{(sT S T6 ftffi 3rq-drq
qTffi * EffrT FdERFffd Fera;r 3rfr vd 3{fid 6t dq a& 6t-nl/

For an appeal to be liled before the ClrS'l'AT, under Sectiorl 35F of the Central Excise Act,
194.1 u-hich is also madc appiicable to Sen'jce 'lax under Section 83 of the Finance Act, I 994,
an appr:al against this order shall lie belirre the Tribunal on pavment of 107o of the dutl'
demanded \\'here dutl or dutv and penaltl are in (lisprrte. or penaltj, u'here penaltr-alone is iir
dispr,rte. provided thi amouit ot pit: depbsit par.abl-e u,oukl'be subject to d ceiling of Rs. l0
Crores,

Un.ler Central Excis<'anrl Sen,ice'liux, "DLrtr,Demanded" shall include :

(i) arnount cleterminerl urrder Section 1l D;
(ii) .rrnrrunl olerron.r,lls ('en\al Crerlil trkell'
iiiit amolinl l)avable under- Rrrle (> of the Cenv'at Credit Rules

prorided lirrtlrer that llr. prr^rsrrrrrs ol tlris Sccriurr shall nor appll 1o the sla\
applicatiort anrl appeals Pen,lrng l:elbrr an\ .rppellirtr':rulh,)rrl\ prior ro tht.co'mnrencemt.nr of
the [iinancc {No.2} Ac l. 20 I -1.

(r)

(ii)



O

(c)

3rft]B'qq, 1994 6r qRr

ffi, Ead rdrdq, {rtrF
ardr EG('t /

(i)

A revision application lies Iu the Under Secretan. lo Lhe Covernmcnl of India. Revision
Annlication Uhit. Ministn of Finarrce- Dcoartmeht oi Rert:nue. 4th Floor. .Jreran Deeo
Buildinq. Patliumenl Slreer. N('\\ Delhi-110001. rrnder Ser tion 3oEE of lne ('EA l9+4 th
respecl.-of the follo$ing ( ase. B,o\cnred br [rrsl prorrso to sul)-s(-(tion {l)oISeclion JJB ibi,l:

qft sm fi ffi rrgra + frrg-d e, fr6r afrsFr ffi qrd 6t Effi +r-cgd S si-srt ilF & qrllr+a
t etwr ztt tr;rfr irq 6r{Erri ar fk ffir'p-+ argr{ n6 t qni srfl{ rt6 qrrrr*Er * #rra, qr ffi
Fl] T t qr ersRul fr rrm t q{rFFrur fi il{rd. f}d +rrliri ql Effi s.51 {6 fr *rd fi rrsra
EF flra o frt/
In case of anr loss of qoods. u,here the loss occurs in transit from a facton' to a warehouse or
ro another ldcton orTrom one rrarehouse lo anolhel durins lhe coursc bf orocessins oI the
goods in a s.areh6use or in storage lhether in a factorl'or in'Zr rvarehouse

e{rrd S drfl{ fr.lfr {l.sq qr ald 6t fua rr G ors & EfunT d q-ffd 6tt 4rd s{ fit rB
i;fi-q rcqr< Ttr + gu (ftd-O A; qrri d, d anra & sr6{ ffi {raq,ir af{ +} ffid fir 4S tl
ln case o[rebate ofdutr olexcrsc on qoods erported lo anv r()unln or Ierrilon outside lndia
o[ on excisable maleriAl used tn lhe-nranufaiture of the goods rihrclr .rre elported to an)
country or territorv outside India.

qfr sr.qre eI6 6I errkffn F+r, fuat a+rra * qr6r Acrd qr s^.er;. +) qm fMa f*-qr nqr tt I
In case ol g"oods e*t'ort",l outsirle lntiia "rlrrri to Nepa) or Bhutrn. \\rthoul pa\menl o[d1t\.

qFfi'qd rcr{K + rcan{d eFfi fi Trrfla t frT d gq& ir$.c gs 3rfufr{q (rd IsS hB-d
d?.trra} + ilild aEzl ff 4f B rih fu -nris' ai :nq+-alyq-d) S e-dRr tr.a rfuF-+n 1a 21.

1998 St tlr{r 109 * -dRr fr-+a a Tr* dTt'G'yufl ffidfu q{ qr drq i qrfra fur' rE trl
Credit of an\ dutr alioued tLr bc Lttilized lorrards narmenl o[ excise rlrrrr on [inal Droducts
under the piovisions of rhis A( l or the Rulcs made there under suclr order is nirssed bv lhe
Commissioher lAppealsl on or allcr. lhe dale appoirrred under Sec. i 09 ol' the Firrance [No.21Act. I998.

3!-{i+d 3{rdra fi d cRsT qqr 1lcqr EA 8 fr, Bt ff fi-dq 3cqrda arFs (yqo Bq-ffIa-&,
200r, +' ft-{q e ; 3rdJrd fr'Ffaad E, gs rGsr t snquT * : qro fi fud ff arff uG(' r

ict-rd 3ni{r t srer {d yrAcr E 3{fif,:n{sr fi d cfaqi Sd"a fr ar$ qGqr qrq & +dq
raqrd sl6 $fufr-qq', 1944 fi tlr{r 35-EE * afa Bqifrd' afffi Sr 3r4r{rfr t sre-{ t di{ q{
TR-6 # cfr s-6ra Sr ardt qrfrqr I '
The above application shall be nrade rn dtrnlicale in l-orm No. l.-A 8 as soecified uncler Rule.9
o[ Ct-nlral Eicise {Anpeals) Rules. 2001 within 3 monlhs from the dat'c on uhit:h the order
soughl to be appealed against is communitated and shall be accompanied br lrro cooies cach
of lhe OIO and Order I Appeal. ll should also be accompanied bi a coor' ot TR-6 Challan
eridencing pa,tment of presiiiberl fee as prescribed under Secrion 35 EE oI CEA. 1944. under
Major Head of Account.

yffiqm Jr.{d fi qrer ffifud f#qifta qta fr 3rdrq"ft St arfr ilGv r

fu sara 164 t.6 6s lqS T ryS sq d a sqt 2o0/ 4r rK' $t{ qfr sdrd
{6-}I (rs dls Fqt t;qr(r d d 5tr} 1000 -/ 6r srrr?rlm f*-qr drq I

The revision applicarion shall lx' accompanicd'br a tee ol Rs. 200. - $her(. the amount
inrolved in Rrrnies One Lac or lt.ss and Rs. 1000/ rrhere tht, amount rn!olved is more thar)
Rupees One Lac.

qft f€ Jneqr fr 65 {d vriqt a sqraqr B d ra-+ 4iI :+r&r t frq sffi 6r errrdrd. Jq+rd
ar t fu-qr srar ilG-ni 5s dtz +, ili re slT A fil€T .iA 6rq t ffii +" frrr a?furF ymfuq
aqrR-+-tuT +i t+ gfl-a qr i'fiq sa+rt' 6f trs Jn+{d B-qr srflr t t / t" case. if rhe orrler
cgvers various numbers of order- in Orrqinal, fee for each O.l.O. should be Di-jd in the
aforesaid manner, nol \\ itl)slan(ling the facl thal thc one aprreal to rlre Appellant Tribunhl oi
the.one applicalio.n Io lh('-Centtal Govt. As lhe case mal be.'is [illed ro irvrj,id scriproria r,r ork if
excising RS. 1 lakh fee uf Rs. 100/ lor each.

q"nflerlfud ;{rqf q ?lffi 3TfuA'.rfl 1975. + Jr{-gfr.t fi .}ltr+rR Ffr IAer (rd Frrrfr tnear 6r
cF .r{ hfifud 6 50 +} 6r "qrqrcrq eri4 fai6-c"d;n fr+ ffir , ^

One copl of applicatic'n or O.l.(). ai llrt' r ase mir\ be. arrd the ordcr ol the atliudicarirrs
aulhoril\' shall bear a courl fee srirmp ol Rs. 6.50 a! prescribctl undcr SchedrLIc I iir terms oT
the Couit Fee Act,l975, as amenrL.rl.'

Srqt tg, +-ffq iflrq ?liq (rd S-dFF-{ ffiIq;qrqrfu-+roT (6rq frfu) l;;i-qqr+fi. 1982 * dFtd
\rd ir-'t sdFtrd qra'in +l €FF.frd 6{l drn fut fi rik ci wrd 3{r6ftd B-qr drdr tt /
Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Sen,ice Appellate Tribu"nal {Procedure) Rules, 1982.

5;E 3rq-&q fifu-mTt 6t 3r+fr arfuIc{ +-{e t €rifu-d -{116, B€ard 3ik ilA-dil4 crdrndt * R(',
3frdrQtr ftEtTafrq iqsrSe wu"rv.cbec.gov. in 6) -s F6A t I i
Por the elaburare. dclailerl an(l lalest provisions_rr.larine to filing of appeal ro rhe higher
appellale authoril\, the appellanl lnar reler to the Denartm"entirl rre6site u'iirr ,1r,, r,rn in

(ii)

(iii)

(iv)

(u)

('i)

(D)

(E)

(rf)

(G)



ORDER-IN-APPEAL

The appeals encapsulated herein below have been filed by M/s. Sachdeva

Industries Ltd., Survey No.93, Sihor-Ahmedabad road, taluka:Vadia, Sihor,

Distt.Bhavnagar (henceforth, "appellant") against the Order-in-Original No. 70

& 71IAC/STAX IDIV l2016-17 dated 05.01.2017 (henceforth, "impugned ordefl

passed by the Assistant Commissioner, Service Tax Division, Bhavnagar

( henceforth, " adjudicating authorityll.

Sr.
No

Name of the appellant Appeal No.

I M/ s. Sachdeva Industries

No.93,Sihor-Ahmedabad road,

Sihor, Distt. Bhavnagar

Ltd.,Survey

taluka:Vadia,

s2lBvRl20L7

2 M/s. Sachdeva Industries Ltd., Survey

No. 93,Sihor-Ahmedabad

road,taluka:Vadia,Sihor, Distt. Bhavnagar

42lBVRl2017

2. Briefly stated, the facts of the case are that two show cause notices

were issued to the appellants (1) dated 28.09.201s for recovery of service Tax

including cess amounting to Rs.3,53 ,620I - under section 73(l) of the Finance

Act,l994 along with interest under Section 75 and to impose penalty under

Section 77 and 78 of the Finance Act,1994 and (2) for recovery of Service Tax

including cess amounting to Rs. 1,513/- under section 73(i) of the Finance

Act,l994 along with interest under Section 75 and to impose penalty under

Section 76 and 77 of tlrre Finance Act,1994.

3. The above both show cause notices ;i*l{*roby rhe adjudicating

authority vide impugned order wherein the adjudicating authority has

confirmed the demand alongwith interest and penalty.

4. The appellant has filed the appeal mainly on the ground that the oxygen

gas in cylinder had been delivered at the prace of the buyer. As per the

expenses shown in Prolit and Loss Account indicating the amount consisting

the "Manufacturing expenses" and 'Administrative Expenses,, were part and

parcel of the sale price at which the said goods had been sold out. They have

sold out the said goods on FOR basis.

f.N0 V2i 32i 8VR/2017 & F No v2l42lBvRl2A17

1



F.N0 V2l12IBVR/2C17 & F No V2l42lBVR/2017

The appellant has also contested the suppression of facts and imposition of

penalties.

5. Subsequent to the liling of appeals, Board vide Order No. OS|2OIT-

Service Tax issued vide F.No. 137 l13l2ol7-service Tax dated 16.11.2017 has

nominated the commissioner, central Tax Audit, Ahmedabad as commissioner

(Appeals)/Appellate Authority. Accordingly, I take up these appeals for

consideration.

6. A personal hearing was held on 05.02.2018, wherein Shri N'K'Maru,

consultant appeared on behalf of the appellant and reiterated the grounds of

appeals and also submitted the chartered Accountant certificate. He also drew

attention to para No. 2 of Board's circular No. 643134 12002-cX dated

Ol.O7.2OO2 and requested to drop the proceedings.

7. I have carefully gone through the appeal papers. The impugned order

passed on 05.01.2017 and the date of receipt of the same has been shown as

02.03.2017 by the appellant. Accordingly the appeal has been filed within

prescribed time limit of three months under Section 85 of the Finance Act,

t994.

The appellant has paid the pre-deposit amount in both the appeals as under:-

Sr.

No

Appeal No. Amt Confirmed
in OIO

Amt of
deposit
(7.5%o of
confirmed)

pre

paid
amt

Chalian
and date

No.

1 32lBVR|2OL7 S.Tax
Rs 3,53,620

Rs.26,530 00810 dtd.
27.02.2017

2 42lBVRl2Or7 S.Tax Rs. 1,513 Rs. 115 ot777 dtd.
02.o3.2017

8. The issues to be decided are as under:-

1) Whether the expenses shown against "Loading, unloading and

transportation" in Profit & Loss Account for the year 2010-11 to

2ol3-|4andforthefurtherperiod20l4.l5areliabletoService

tax under the category of 'Goods Transport Agency 'service'

2) Whether extended period can be invoked in case of Appeal No'

32lBvRl2Ot7

3) Whether penalties can be imposed under Section 77 & 78 in case

of Appeal No. 32/BVR/ 2Ol7 and under Section 76 in case of

Appeal No. 42 IBVR I 2017.

2



9. First of all, I would examine the core issue i.e. liability of Service Tax

under the category of "Goods Transport Agenc/ on the expenses "Loading,

unloading and transportation" appearing in the Profit & Loss Account of the

appellant. The appellant has in their Balance sheet for the year 2012-13 under

the head other expenses (Note No. 26) shown Administrative expenses which

are further bifurcated as under :-

From the above, it is evident that the appellant has borne the expense towards

freight in the form of Loading, Unloading and Transportation.

10 Now I would examine the le gal provisions to ascertain whether the

appellant is liable to pay service tax on above expenses reflecting in the

Balance sheet under the category of "Goods Transport Agency". As per Service

Tax Rules, 1994, relevant Rule 2(1)(d)(B) specifies the person who is liable to

pay service tax as under :-

" (B) in relation to seruice prouided or agreed to be prouided bg a goods

transport agencA in respect of transportation of goods bg road, where the

person liable to pag freight is,-

F N0. v2l32/BVRl20l7 & F.No V2l42lBvRl2017

_-,1- 
-=--

(r)

(il)

(ilr)

(IV)

(v)

(VI)

anA factory registered under or gouemed bg the Factories Act, 1948

(63 of lea9);

ang societA registered under the Societies Registration Act, 1860

(21 of 1860) or under anA other laut for the time being in force in

ang part of India;

anA co-operatiue societg established by or under ang law;

ang dealer of excisable goods, ttho is registered under the Central

Excise Act, 1944 (1 of 194a) or the rules made thereunder;

ang bodg corporate established, bg or under ong lq,w; or

anA partnership firm whether registered or not under anA law

including association of persons;

anu person utho pdgs or is llable to pag freight elther hhnse$

3

Sr. No. Sub head of Other
expense (Note 26)

Detaiied bifurcation of expenses

2 Administrative expense Travelling & Conveying expenses,

Insurance premium, Legal & Professional

fees, Communication expense, Auditor
remuneration, donation and charity, other

administrative expense, Rent, Rates and
Taxes, Sales commission and brokerage

and Loadins UnloadinE and
Transportation



I' i\10 ii 2/r17,rB'"'R-12017 & F.No.V27,42lBVRl),-tll

or through his agent for the trornsportarfion of such goods bg
road. ln a goods carriage:

Prouided that when such person

territory, the prouider of such seruice shall be liable to pag seruice

company has sold its product on FOR basis i.e. inclusive
and unloading charges and transportation charges. It

ts Iocated in a non-toxable

of all taxes, loading

has been further

From the above, I find that the appellant, being body corporate is liable to pay
service tax under "Goods Transport Agenc/ .

1 1 The appellant has submitted that they have cleared the excisabre goods
i'e oxygen gas in cylinder on FoR basis wherein the expenses i.e Loading,
Unloading and rransportation were part and parcer of price at which the said
oxygen gas in cylinder had been sold out. They have also produced a copy of
cA certificate dated 03.10.2016 wherein it has been certified that the

tax

the transportation

Industries, Sihor.

certified that the company has not recovered any amount for loading and
unloading and transportation charges from its customers. The appellant has
also cited Board,s circular No. 643134 12002-CX dated, 1.2 .2002.

However, I find that liabiiity to pay service tax arises in the event of making
payment of the freight charges to the transporter and the same has no
connection with the goods supplied to the buyer either on FoR basis or
otherwise' The appellant has not disputed the fact that they have made
payment to the transporter. I arso note that the adjudicating authority has
taken cognizance of appelrants submission dated 25,1 r.2016 wherein the
appellant had submitted a copy of rax invoice No. 547 dated, 17.12.2013 and
related copy of charlan issued by the apperant. The said invoice pertains to

of 60 cylinders of oxygen to M/s. Sudarshan Steel
It was also submitted by the appellant before the

adjudicating authority that they had paid total freight charges of Rs. 9800/_ to
the Truck owner. It was also confirmed by the appellant that they have not
collected any said transportation charges from the buyer and that they have
followed

dispute.

the same practice for all such clearances for the period under
The Board's circular dated, 1.2.2002 referred by the appellant

pertains to clarihcation regarding determination of value for the purpose of
charging central Excise duty and is not rerevant here as the present issue
involves the liability of service tax.

From the above, I conclude that the appellant has been paying the freight 
r

charges himself. Hence as per the legai provisions provided under Rule
2(l)(d)(B) ofservice tax Rures, 1994, the appellant is liabre to pay service tax

4
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under the category of "Goods and Transport Agency " service involved in both

the appeals i.e.32lBVRl2017 and 42lBVRl2017.

72 Regarding the invocation of extended period, I observe that, in the

present regime of liberalization, self-assessment and {iling of ER - 1 /ST-3

returns online, no documents whatsoever are submitted by the assessee to the

department and therefore, the department would come to know about such

wrong doings only during audit or preventive / other checks. In the case of

Mahavir Plastics versus CCE Mumbai, 2OlO (255) ELT 241, il has been held

that if facts are gathered by department in subsequent investigation extended

period can be invoked. In 2009 (23) STT 275,in case of Lalit Enterprises vs'

CST Chennai, it is held that extended period is invokable when department

came to know of service charges received by appellant on verification of his

accounts.

It is established principle of law that fraud and justice do not dwel1 together'

An assessee acting in defiance of law has no right to claim innocence when he

fails to exercise due care and diligence. It was so held in the case of K.l,

International Ltd. Versus Commissioner of Custom, Chennai - 2Ol2 (2) ECS

(126 ) (Tri-Chen).

The Hon'ble Supreme Court in the case of Commissioner of C. Ex., Aurangabad

Versus Bajaj Auto Ltd - 2010 (260) E.L.T. 17 (S.C.) - has held:

n72. Section 11A of the Act empowers the central excise officer to initiate

proceedings where duty has not been leuied or short leuied within six

months from the releuant date. But the prouiso to Section 11A(1), prouides

an ertended period of limitation prouided the duty is not leuied or paid or

uthich has been short-leuied or short-paid or erroneouslg refunded, if tLere

is fraud, collusion or ang wilful mis-statement or suppression of facts, or

contrauention of any of the prouisions of this Act or of the rules made

tlrcreunder uith intent to euade paAment of dutg. The ertended peiod so

prouided is of fi.ue gears instead of s* months. Since the prouiso ertends

the peiod of limitation from six months to fiue gears, it needs to be

construed stictlg. Ttte initial burden is on the department to proue that the

sihtation uisualized bu the orouiso existed. But the burden shifts on tte
4SSeSSee once tfe deoarlment is able to produce mdterial to show that the

aooellant is qu iltu of anu of those situations ubualized in the Section."

In view of the above, I hold that the appellant is also liable to pay penalty under

Section 78 of Finance Act,1994 as conltrmed in Order-ln Original in respect of

Appeal No.32lBVR/2017

I find that Further the appellant have failed to assess correct service tax

liabiliry and did not discharge the same and failed to file the correct Service tax

returns for the period from 2O7O-71 to 2Ol3-74. Accordingly they have

5
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Date: 28.02.2018

rendered themselves liable to penal provisions under Section z7(21 of rJ-te

Finance Act,1994 corresponding to Appeal No. 32/ByR/2OlZ.

For the period 2014-15, the appellant has not paid the required service Tax
within the prescribed period. Hence the penartjr under Section 76 has been
correctly imposed by the adjudicating authority in respect of appear No.

42lBVR|2Ot7

13.

merit.

In view of forgoing, both the appeals are rejected on the grounds of

14. qfi-o-o-af gm edal rr{ srfl-o or trqem sq0-ff il0b fr frqr qrdrtl

The appeal filed by the appellant stands disposed ofin above terms.

r-
r9.r.)8

F.Nov2/32lBYRl2ot7
F.No.Y2l42lBvRl2oIZ

6tr;ira-+n1
qTs

*ftqfi(tqrrtwr
WTff{r(

Bv R.P.A.D

To,

M/s. Sachdeva Industries Ltd.,
Survey No.93,Sihor-Ahmedabad road,
taluka:Vadia,Sihor,

Distt.Bhavnagar

Coplr to:

1. The Chief Commissioner of CGST, Ahmedabad Zone.
2. The Principal Commissioner of Central Tax, Bhavnagar.
3. The Additional /Joint Commissioner, Central Tax , Bhavnagar.
4. The Asstt./Deputy commissioner, central rax, Division- Bhavnagar-1.
5. Guard file
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